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<» 


T  SHOULD  have  coniidered  it  an  unbecoming  pre* 
^  fumpdon,  as  well  as  an  nnnereflary  labour,  had  I 
venture,  without  additional  materials,  on  a  new 
anangement  and  -difcuffion  of  the  fubjed:  of  thefe 
volumes,  already  fo  ably  and  authoritatively  treated 
of  by  Lord  C.  J.  Hale  and  Mr.  Serjt.  Hawkins.  But 
it  b  now  near  ninety  years  *  fince  the  lafl:  of  thofe 
authors  publilhed  his  valuable  work,  and  the  accumula* 
lion  of  new  matter,  both  by  ftatutes  and  adjudged 
cafes,  is  become  fo  great,  that  a  revifion  of  this  moft 
interefting  branch  of  our  law  would,  I  thought,  be  an 
McceptaJbie  offering  to  the  manbers  of  my  profeflion, 
however  far  the  execution  of  it  might  fall  fhortin  point 
of  ability  of  thofe  models  which  they  have  been  accuf- 
tomed  to  contemplate. 

It  may  be  laid,  that  much  has  already  been  done 
towards  the  completion  of  what  I  have  propofed  by 
the  excellent  difcourfes  of  Mr.  JufUce  Fofler,  by  the 
notes  which  have  from  time  to  thne  been  added  to  the 
ieveral  editions  of  Serjt.  Hawkins's  woiic,  and  by  a 
coUefiioa  of  cafes  on  the  crown  law  publiihed  within 
a  few  years  pad  by  Mr.  Leach. 

With  refped  to  the  firft  of  thefe,  it  is  greatly  to  be 
lamented,  from  the  fpecimen  which  that  learned  judge 
has  ffven  of  his  talent  in  this  fpecies  of  writing,  that 
be  did  not  take  a  more  graeral  view  of  the  criminal 
law,  which  he  feems  at  one  time  to  have  meditated* 
Had  he  eKtendedthe  fame  attention  to  other  parts  of 

*  Th,e  firft  edition  was  printed  In  1716. 
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it  as  he  has  done  to  the  fubjefts  of  High  Treafott  and 
Homicide,  this,  or  any  other  treatife  of  the  like  fort, 
would  have  been  much  lefs  wanted.  His  fearching  and 
well-poifed  mind  would  have  cleared  many  of  the  dif- 
ficulties which  have  impeded  my  progrefs,  and  the 
authority  of  his  opinion  would  have  fettled  many 
doubts  which  I  have  only  ventured  to  fuggeft,  or 
at  mod  to  hint  a  folution  of. 

*"  With  regard  to  the  additions  made  to  the  fubfequent 
editions  of  Hawkins,  however  ferviceable  as  notes  and 
references,  yet  from  the  very  nature  of  fuch  materials 
they  ate  for  the  mod  part  little  calculated  to  give  that 
complete  and  fatisfeftory  information,  which  is  ef* 
fenrially  requifite  to  be  obtained  without  delay  in 

•    criminal  cafes. 

* 

The  publication  of  Mr.  Leach's  r^orts  is  of  another 
defcription.     About  a  twelvemonth  or  more  before 
that  made  its  appearance,  I  had  begun  to  make  a  coUec. 
tion  of  Crown  MSS.  with  a  view  to  a  work  of  this 
kind  at  fome  diflant  period,  and  had  been  fumifhed 
with  many  of  the  cafes  which  are  to  be  found  in  that 
book  particularly  by  the  late  Mr.  Juftice  Buller,  who 
encouraged  me  to  undertake  the  publication  of  them, 
provided  I  could  obtain  the  confent  of  the  other  judges, 
without  which  he  did  not  feel  himfelf  at  liberty  to  do 
more  than  to  fiimifh  me  with  copies  for  my  own  infor- 
mation  and  amufement.  While  I  was  deliberating  upon 
his  propofaljMr.  Leach's  book  was  firft  publiflied,  which 
removed  part  of  the  difficulty  I  had  felt  in  making  the 
defired  application  to  the  judges ;  and  foon  afterwards 
in  the  couife  of  July  1789,  Lord  Kenyon,  by  the  con- 
fent of  the  whole  bench,  gave  me  permillion  to  take  a 
copy  of  that  coUeftion  of  cafes,  of  which  as  chief 
juiUce  of  the  court  of  king's  bench  he  was  the  depofi- 
tary,  and  which  will  hereafter  be  mentioned  in  the 

lift 


lift  of  MSS«  referred  to  in  the  fubfequent  fheetd. 

l^rcHn  feveral  of  the  other  judges  I  alfo  received  the 

mod  liberal  communications  of  their  own  MSS*  and 

particularly  from  Mn  Juftice  Gould,  whofe  venerable 

years  and  indefatigable  profeilional  labours  had  given 

him  more  opportunity  than  any  other  of  making  a 
large  coUedion  of  cafes  i;idthin  his  own  time#    Thefe 

MSS,  as  coming  from  the  moft  authentic  fources,  carry 
with  them  the  greatefl  authority.  If  however  my  in- 
tention had  been  merely  confined  to  publifh  acoUedtion 
of  crown  cafes,  it  is  probable  that  Mr.  Leach's  book 
would  have  made  me  refrain,  from  a  confideratfon, 
fince  juftified  by  the  event,  that  whatever  inaccuracies 
firft  appeared  in  that  volume,  the  principal  at  leaft 
would  be  foon  corrected  in  the  fubfequent  editions* 
But  as  my  intention  went  further,  and  I  had  origin 
nally  propofed  to  exhibit  the  modem  decifions  in 
the  fhape  of  notes  to  Lord  Hale's  Summary,  taking 
that  as  the  ground  work  of  the  arrangement,  on  ac« 
count  as  well  of  its  authenticity,  as  its  brevity,  the 
printing  of  many  of  thofe  decifions,  together  with  the 
^cumulation  of  additional  matter,  flimulated  me  to 
enlarge  my  plan,  and  to  take  a  more  general  view  of 
the  criminal  law,  in  which  I  was  further  encouraged 
by  the  friendly  communication  of  other  MSS.,  as  foon 
as  my  defign  was  known,  from  many  gentlemen, 
whofe  names  I  fliould  be  proud  to  connect  with  my 
own  if  I  were  at  liberty  fo  to  do. 

I  was  thus  drawn  on  by  degrees  to  engage  in  this 
very  arduous  undertaking  before  I  was  well  aware  of 
its  magnitude.  Let  this  be  fome  alleviation  of  my 
prefumption  with  the  public:  and  the  members  of 
my  own  profeflion,  who  can  alone  juftly  eftimate 
the  extreme  labour  and  difficulty  as  well  as  the  pain- 
ful anxiety  accompanying  an  attempt  of  this  nature, 
will,  I  truft,  judge  of  it  with  their  habitual  candour 
and  indulgence,     I  make  no  apology  for  the  length  of 
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mt  tM  W&Hi  haS  Be6i  piepm^  fof,  ind  fe  *h* 
J>itfe :  I  aih  tnore  afraid  that  the  importuBity  of 
*rten<&  had  led  M  tb  Mft^h  th^  publieatfott  of  ft 
ibort^  tlMih  I  obght  in  pnidehfce  to  havfe  donfet 
4)Ut  hU  I  waited  till  I  had  fetl^fied  myfelf  with  ihy 
^vm  feoite&oiis  bf  it^  I  know  hot  \»*en  tny  mihd 
would  have  b^fen  t^v&i  fh)ili  th^  blifthto  whith  hAh 
alreidy  h^dkai  m  tec  ihuiih  upon  my  JiriVate  life. 

Havit%  been  Ifed  to  meiitidtt  the  name  of  my  dfe- 
{)arted  patron  and  fHehd^  Mr.  JUftice  BuUe!-,  to  wholfe 
notice  and  reg^d  I  was  recofaamendied  at  my  firft  outfet 
In  the  pbofeffibn  of  the  Lawby  one  whom  we  heldin  equal 
JiBv6r^hce  ahd  eftimation,  I  truft  it  will  riot  be  thought 
too  great  a  deviation  from  thfe  purpofe  of  this  intro- 
duflfon,  if  ftrongiy  impreffed  by  a  fenfe  bf  the  obliga- 
tions I  owe  to  hirti,  I  fliortly  trace,  and  add  my 
humble  gnde^vour  to  cohtinu^  the  mendory  of  hi^ 
many  amiable  and  excellent  quaKries.    At  a  very  eai'ly 
|)eriod  of  Tiis  life,  having  been  advanced  to  the  rank 
bf  one  of  his  majefty*s  couiifel,  and  being  puifne  judge 
bf  Chefter,  he  was  in  the  thirty  third  year  of  his  age, 
on  the  death  of  Sir  Richard  Afton,  which  happened  in 
the  year  1778,  placed  upon  the  Englifli  bench  at  the 
inftance  of  Lord  Mansfield,  who  recommended  him 
to  that  high  ftation,  from  having  difcovered  in  him 
thofe  talents  and  that  knowledge,  which  pointed  him 
out  as  the  ableft  affiftant  he  could  felefl:  from  the  bar 
of  the  court,  in  which  he  prefided.     If  any  man  were 
arrogant  enough  at  the  time  to  queftion  the  judgment 
of  Lord  Mansfield  upon  that  occafion,  the  very  adtive 
and  able  part  which  Mr.  Juftice  BuUer  fuftained  in  the 
admimftration  of  juftice  for  more  than  feventeen  years 
during  which  time  he  fat  in  the  court  of  king*s  bench, 
as  well  as  the  (hare  which  his  declining  health  permit- 
ted him  to  take  in  public  bufinefs  during  the  fix  years 
he  was  a  judge  of  the  court  of  Common  Pleas^  would 
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mofl  decidedly  prov#  the  difcemment  of  that  noble 
and  etilightened  lAagiftrate,  Dtrho  left  the  public   to 
regret  as  little  as  pdffible  thofe  infirmities^  which  pre- 
yeited  the  continued  exertion  of  his  own  fplendid 
talents,  when  to  the  abilities  of  the  other  judges  of  hit 
cettK  he  added  the  induftry^  fagacity,  quickne&)  and 
mtelligencej  for  which  Mr.  Juftice  BuUer  was  moft 
eminenti  And  perhaps  the  i^fdotn  of  Lord  Mansfield** 
recommendation  cannot  be  more  ftrongly    evinced, 
thiah  by  recollefting  that  the  whole  biifiriefs  of  the 
fittitigs  in  Weftminifter  and  London,  during  the  two 
or  three  laft  years  of  his  being  chief  juftice,  was  con- 
duced folely  before  Mr.  Juftice  BuUer;  In  the  courfe 
of  \diich  many  great  and  important  queftions,  ex- 
tenfively  affeding  the  real  and  commercial  interefl:s 
of  this  country,  were    determined  by  him  with  a 
promptitude  and  juftnefs  of  decifion,  which  would  alone 
place  him  very  high  in^  rank  among  thofe  judges^ 
whom  this  country  has  oeen  ufed  to  regard  with  ad« 
miration  and  reverence.   That  the  opinion  which  Lord 
Mansfield  formed  of  him  when  raifed  to  the  bench  was 
not  altered,  when  he  himfelf  retired  from  office,  is 
certain  ;  for  it  is  known,,  that  if  he  had  had  the  no# 
mination,  he  would  have  named  Mr.  Juftice  BuUer  as 
his  fucceflbr  *•      In  regard  to  his  adminiftration  of 
criminal  law,  it  ufed  to  be  faid  of  him  by  thofe,  who 
Irom  their  fituation  in  life  were  moft  likely  to  form  a 
true  judgment  of  that  part  of  his  charafter,  that  no 
perfon  if  guilty  would  chufe  to  be  tried  by  him,  but 
that  every  one  if  innocent  would  prefer  him  for  his 

judge : 

'  *  In  mentioning  this  anecdote,  1  truft  no  one  will  fiifpeA  mc 
of  intending  the  fliglitcft  difrcfpcft  to  the  late  Lord  Kcnyoa,  of 
^^m  it  has  been  juftly  obferved,  that  he  poiFefTttl  more  joridical 
k^wlcdge  thiin  any  other  internnediate  fuccefibr  of  the  leamtd 
Hale-;  my  fole  ohjc^  is  to  record  the  teflimony,  which,  after 
many  years  experience,  Lord  Mansfield  boVe  to  the  fitnefs  of  Mr. 
Juftice  Butter  to  fill  the  highcft  judicial  fttiution  in  thc;"Coufts  of 
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judge :  than  which  nothing  fiirdyran  defcribemore  em- 
phatically the  general  opinion  of  his  great  difcemmc^t 
-and  impartiality.  In  private  life  he  united  the  moil  ami* 
able  temper  with  the  mod  frank  and  conciliating  man« 
ners,  and)  without  regarding  his  own  time  or  trouble^ 
encouraged  by  the  kindeft  attention  and  the  moil  wil« 
ling  afliftance  the  younger  members  of  that  profeffion 
pf  which  he  was  himfelf  a  diftinguifhed  ornament. 

I  {hall  now  proceed  to  make  a  few  general  remarks 
on  the  fcope  and  condud  of  the  work,  and  then  con- 
dude  with  mentioning  the  feveral  MSS.  and  publica- 
tions which  are  referred  to  in  it. 

In  drawing  the  outline  of  this  treatife  I  have  endea- 
voured as  much  as  poffible  to  clafs  together  kindred 
offences.  This  has  led  me  to  depart  in  fome  inftances 
from  the  more  ufual  arrangement ;  but  the  conveni- 
ence in  praftice  from  bringing  together  approximating 
offences  into  one  view  and  in  the  fame  volume,  will,  I 
truft,  compenfate  for  fuch  deviation  from  the  beaten 
path.  For  this  purpofe  I  have  firft  clafled  together  all 
offences  againft  religion  and  the  church  eflablifhment. 
Next,  fuch  as  touch  the  perfon  and  majefty  of  the 
king  and  the  allegiance  due  to  him  as  the  fupreme 
jnagiftrate  of  the  ftate.  This  clafs  of  courfe  includes 
feveral  offiences  inferior  to  High  Treafon,  though  of 
the  like  tendency,  which  are  noticed  in  the  progrefs  of 
the  principal  inquiry.  Next  are  clafled  offences  im- 
mediately  againft  the  perfon^  amongft  which  I  have 
ranged  fuch  as  relate  to  forcible,  clandeftine,  and 
illegal  marriages  for  the  reafons  hereafter  fuggefted. 
Thai  follow  offences  immediately  againft  property^ 
beginning  with  thofe  the  principal  objefl:  of  which 
is  the  gain  of  the  offender,  and  which  are  faid  to  be 
done'  lucri  caufa,  and  ending  with  thofe  inftigated  by 
tnere  malice,  including  fuch  as  are  of  a  mixed  nature. 
Tbf^'^  conclude  the  two  firft  volumes  which  are  now 
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publiihed.  A  third  volume,  which  is  in  confiderable  for- 
wardtiefs  will  include  the  offences  of  which  I  have  not  aU 
ready  treated,  and  conclude  with  a  general  view  of  the 
pra^cal  progrefs  of  criminal  proceedings  from  the  ar- 
reft  of  the  offender  to  the  final  confummation  of  the  law, 

I  -wifhed  much  to  have  brought  this  work  into  a 
narroMrer  compafs,  which  might  have  rendered  it  in 
feme  refpefts  more  convenient  for  common  ufe,  and 
would  have  faved  me  much  time,  labour,  and  ex* 
pence ;  but  thefe  ends  could  not  have  been  obtained 
without  greatly  leffening  the  utility  and  value  of  the 
materials.     It  is  well  known  to  every  la\*7er  that  in 
criminal  matters  an  abbreviation  of  an  adjudged  cafe 
is  very  feldom  fatisfadory,  and  that  of  a  ftatute  is  nearly 
ufelefs,  and  can  never  be  ultimately  relied  on.    In 
many  inftances  where  the  marginal  abftraft  of  a  cafe 
will,  I  truft,  be  thought  .to  give  the  full  fubftance  and 
effeS  of  it,  yet  the  cafe  itfelf  could  not  with  any  pro- 
priety have  been  omitted,  without  affuming  to  myfelf 
an  authority  which  all  might  well  difpute,  who  wiflied 
for  more  authentic  information  of  the  decifion,  and 
many  would  regret  on  account  of  lofing  the  precife 
and  fonnal  precedent,  which  has  its  ufe.     The  im- 
portance and  neceflity  indeed  of  having  the  mod  cor- 
rect information  at  hand  is  fufficiently  obvious  to  thofe 
who  praftife  at  the  crown  bar,  where  it  is  moft  ufual, 
and  always  defirable  for  the  ends  of  juftice  and  the  in- 
fluence of  example,  as  far  as  certainty  can  be  rea- 
fonably   obtained,   that  the  trial  which  commences 
(hould.  without  intermiffion  be  definitively  concluded 
by  judgment.     Without  lofing  fight   of  thefe  moft; 
important  objefts,    a  faithful   tranfcript   of  all   the 
operative  parts  of  the  ft:atutes  *  in  queftion,  and  an 

authentic 

*  The  ftatutes  when   quoted  verbatim  are  put  within  inverted 
commas;  but  thofe  are  omitted  in  fome  inilances  where  the  pur- 

pofc  was  of  a  fecondarv  natur^i  and  ftiflicicntly  anfwcred  by  fetting 
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authentic  ftatement  of  the  adjudged  cafes,  I  have  en- 
deavoured to  abbreviate  all  general  matters  which 
are  of  common  notoriety,  and  arje  treated  of  in  other 
well  kno\([n  books.  Some  heads  which  are  grown  al« 
moft  obfolete  I  have  very  fliortly  touched  upon,  and 
having  nothing  new  to  add  have  contented  myfelf  with 
refierring  to  other  works  where  they  are  more  fully 
difcufled.  And  as  the  objed  of  this  treatife  is  confined 
to  the  defcription  of  fuch  offences  alone  as  are  cogni- 
sable in  the  principal  criminal  courts  of  oyer  and  ter- 
miner and  gaol  delivery,  I  have  only  occalionally 
noticed  fuch  ftatutes  as  refer  to  the  jurifdidion  of  in- 
ferior ma^ftrates  upon  fummary  proceedings,  where  I 
thought  they  might  explain  or  illuflrate  the  princqial 
matter :  it  was  indeed  the  lefs  neceflary  to  fwell  this 
work  to  a  (till  more  inconvenient  fize  by  their  intro* 
dudion,  as  it  is  impoilible  to  arrange  thofe  laws  in  a 
more  convenient  and  judicious  manner  than  that  in 
which  they  are  already  to  be  found  in  the  admirable 
volumes  of  Dr.  Bum. 

EDWARD  HYDE  EAST. 

Adelphi  Terrtce, 
May  iSoj, 
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Tbe'foUowing  is  an  Account  of  the  principal 
MSS.  referred  to  in  this  Work. 

t.  A  copy  of  a  book^  in  which  the  crown  cafes  refcnred  for 
the  opinion  of  the  Judges  for  man j  years  back  are  en- 
tered. The  original  is  in  the  cuftody  of  the  Lord  Ch.  J* 
for  the  time  being  of  the  Court  of  King's  Bench.  The 
determinations  are  entered  (hortly,  fometiroes  with  the 
reafons,  but  generally  without.  This  deficiency  I  have 
bees  envied  to  fupply  Sot  the  Boft  part  by  the  affiftance 
of  the  private  MS.  next  after  mentioned.  This  book  k 
cifed  as  MS.  Crown  cafes  refenred;  abbrcTiated^  MS. 
Crowo  oaf.  ref . 

2*  Copies  nf  the  rcftanrcd  cifcs  above  referred  to,  which 
were  delivered  to  the  fevcral  Judges  before  they  met  t^ 
oonfider  of  them^  with  their  memoranda  or  notes  of  the 
iprounds  of  the  determinations*  I  have  been  liberally 
favoured  with  commuoicatipns  of  this  kind  from  feveral 
of  the  Judgesi  which  are  quoted  as  MS.  Jud.  or  MS*,  of 
the  Judges.  Part  of  thefe,  1  may  cow  mention  without 
breach  of  delicacy^  as  having  been  communicated  to  me 
by  the  late  Mr.  Juftice  Gould  and  Mr.  Juftice  Buller,  and 
which  have  the  fao&ion  of  their  names. 

3«  Lord  Hale's  Summary,  interleaved  with  MS.  corredions 
and  additions.  T^ia  MS.  compiladosi,  though  began  before^ 
(probably  by  Mr.  Stow  a  gentleman  at  the  bar)  was  pot  into 
its  prefent  form  by  Mr.  Jiiftice  Yates^  whofe  fon  is  now  19 
pofleflion  of  it.  Copies  of  it  were  conmmnicated  to  difier« 
cot  Judgesj  who  have  contributed  from  time  to  time  the 
fruits  of  their  own  experience.  My  own  copy  was  taken 
from  one  in  the  pofleflion  of  the  late  Mr.  Juftice  Duller. 
The  work  was  bound  up  in  three  volumeSf  according  to 
which  i  have  cited  it  by  the  defcription  of  i.  2.  and  3 
MS.  Sum.  and  I  have  added  the  page  of  the  MS.^  be- 
caufe  copies  of  it  are  now  in  the  hands  of  many  gentle- 
men t)f  the  profeflion.  The  greateft  part  of  the  work  is 
a  compilation  from  printed  'books,  chiefly^from  Mr.  Juf- 

..   tice  Fofter's  Treatife  on  the  Crown  Lawy  Lord  Hale's 

and  Hawkins'  Pleas  of  the  Crbwn« 

4.  One 


xiy  MSS.  referred  to  in  the  Work. 

.  4.  One  volume  of  MS.  is  cited  by  ihe  name  of  MS.  Tracf , 
by  which  Judge  it  was  compiled  as  a  comment  on  Lord 
Hale's  Summary.  A  copy  of  this,  which  is  occafionally 
referred  to  in  Mr.  Jultice  Fofter's  treatifcf  was  commu- 
nicate4  to  me  by  Mr.  Juftice  Lawrence. 

5.  A  Gmilar  compilation  by  Mr.  Juftice  Burnet.  The  ori- 
ginal is  part  of  a  moft  valuable  coIle£tion  of  law  MSS* 
made  by  Lord  Chancellor  Hardwicke  2  a  copy  of  which 

^was  furniflied  to  me  by  his'  defcendanti  my  worthy 
friend,  the  Right  Honorable  Charles  Yorke.  This  is  cited 
as  Bump's  MS.  Summary,  or,  MS.  Burnet. 

6.  Lord  Holt's  MS.  from  the  laft-mentioned  colledion. 

7*  A  MS.  volume  of  Crown  cafes  communicated  by  the  late 
Lord  Afliburton  to  Mr.  Juftice  Heath,  by  whom  I  was 
favoured  with  a  copy.  Thefe,  which  are  cited  as  MS* 
Dunning,  were  taken  by  his  Lordfliip  when  at  the  bar. 

S.  A  MS.  work  of  the  late  Mr.  Serjeant  Forfter,  being  a 
Treatife  of  the  Crown  Law,  and  probably  intended  by 
him  for  publication  had  he  lived  to  have  given  it  the 
finifliing  f evifal :  Mr.  Bolton,  whofe  property  in  it  was  de- 
rived immediately  from  the  author,  very  liberally  con* 
fided  the  cuftody  of  it  to  me,  with  liberty  to  make  what 
extra&s  from  it  I  pleafed.  But  as  I  found  that  the  author 
I  had  been  working  upon  materials  fimilar  for  the  moft 

part  to  my  own,  the  ufe  I  have  made  of  his  treatife  has 
been  very  fparing,  confined  altogether  to  a  few  original 
cafes  which  had  chiefly  fallen  under  his  own  notice,  and 
which  I  have  marked  with  his  name. 

5^.  MSS.  of  Mr.  Mafterman,  fometime  fince  Secondary  of 
the  Crown  Office,  for  the  ufe  of  which  I  am  indebted  to 
Mr.  Barlow,  the  prefent  Secondary,  to  whom  they  belong. 

10.  Two  volumes  of  MS.  cafes,  cited  as  Shapleigh's  MS., 
the  name  of  a  gentleman  formerly  at  the  bar,  who  it  was 
once  fuggefted  to  me  was  probably  the  author.  I  have 
fince  however  had  reafon  to  doubt  the  information. 
They  were  communicated  to  me  by  Charles  Short,  J&fq. 
the  Clerk  of  the  Rules  on  the  plea  fide  of  the  court  of 
K.  B.  who  receive^  them  from  a  relation  of  bis  s^t  the. bar 
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long  fincjc  deceafed  \  bat  he  know$  not  by  whom  (bey  wtxt 
taken.  Mr.  Juftice  Buller,  who  formerly  inijpe£ted  them^ 
gave  them  the  praifc  of  accuracy. 

XX.  A  few  MS.  cafes  taken  by  myfelf,  or  communicated  to 
me  by  friends,  for  whom  I  am  gladly  rcfponlibkr  Thefc 
aire  fimply  marked  MSr 


Of  printed  books  with  varying  edittonsi  tt  may  be  alefyl 
m  remark  thofe  which  I  have  ufed : 

Crown  Circuit  Comp.  X738»  in  the  firft  part  of  thfr 
work»  and  latterly  the  edition  of  1 799. 

Dadcon's  Juftice^  fo.  edit.  X727. 

Leach's  Crown  Cafes,  ad  edit,  in  the  firft  patt  and  lat* 
terly  the  edition  of  x  8oOf  in  two  yolumcs. 

Stat^  Trials,  HargraYc's  edit. 

JSr^tvtefi  Ri^nnington's  i^itr 
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With  the  following  lift  of  Errata  and  Addenda  will  be 
found  a  few  cafes  which  were  not  decided  in  time  to 
be  noticed  in  their  proper  pbces  in  the  progrcfs  of  the 
Work, 

ERRATA  ET  ADDENDA. 

2.  V  9*  dele  **  ly  ftrfm  BoUimg  flares  at  ccartp**  and  wdd  "  Bjf  Urrifen^ 
&c.  form  cf9a{ks  amduadir,**  f* '9'  '       - 

xof .  12m  17.  /or  •«  trnfirmed"^  rod  H  anfadr 
II7«  line  9.  for  "if'*iead  **«wf." 
a70.  line  17.  for  ^wflr«**read  "wji.** 
370.  Uft  line  oote^  add  f<  O.  B«^  Dcccaitver  <775f  iv>«   S  Ltacii^  iiSo*  !P*pcaia 

Roche's  cafe.     A  later  ioftancc  wys  th«t  of  GoreriMr  Wall,  tned  and 

execvtedibr.tfae  aardcr  of  Brnjawin  .AfnAnmg  a  foUicr>  at  Gofte  in 

Africa,  O.  B  January  180a.** 
3S3.  add  to  Beaver*!  cafe  in  the  ipargin  '<  Hit  term  1785;  and  reftr  toltcs  «• 

Pidccr^UI  and  otliert«  Cald.  297.** 
3^.  line  9   /or  "  Lord  C.  J.  Fratr  read '"  Lord  C.  J.  KMg.** 
416*  line  3  and  5 /ram  the  battoB^  for  **  frifuter**  rend  **  fnjfteafar,** 

laft  line,  for  **  ««/"  read  "  4r**  (.Um  it  ligluin  manj  fiO|»iet).        *> 
4S7.  at  the  end  of  title  ajaaltt^  &c.  add  '*  fiat.  33  Geo.  3.  c  67.  aBaoltio* 

ieaman,  keclmao,  cafter,  or  j^i^^rpent^r,   ^tb  Utni  Ip  .flbftrqft 

them  10  their  bufineis  ;  a  mifdemeanor  A»  the  httt  odienccy  felony  and 

tranfportation  for  the  iecond  offence.** 
549;  after  line  31.  add  «  6.  Advertifing  reward,  &c»  for  flolcn  goodta  a  fitf« 

feitare  of  50/.  by  flat.  25  Geo.  %,  c.  36.  ^.  1 55.  i.*' 
579«  S*  SI*  refer  to  **  flat.  42  Geo*  3*  c.  81.  f.  i.**  paJSed  ince  that  part  «m 

printed. 
5ts«  Moorc'i  cafe)  refer  to  « fbt  4s  Geo.  3.  c.  81.  f.  i.**  fince  pafled* 
589.  flat.  13  Gcow  3.  c.  3%.  refer  to  **  flat.4s  Geo.  3.  c  8i.  f-4.**  fince  pafled. 
€03.  f.  38*  refer  to  the  (ajne  fbtute. 
605*  lefcr  iroai  ThoflMi*t  cafe  to  <<  fht.  4s  Gen.  3.  c.  81.  £  3.^  fince  pniledt 

which  cwei  the  difficulty. 
609.  as  %n  Ptt&tg  dttff  ttfa  to  <<  fbt.  4t  Gear  3.  c  107.  fince  pai!ed,  which 

again  makei  the  ofllcnce  ofjletliig  deer  in  meh/ed  grounds  felony,  and 

fttbjeAi  to  tranfportation  for  7  years ;  in  other  gronods»  to  a  penalty  of 

50 1.  for  the  firft  ofRace,  and  felony  and  7  yean*  tranfpottatian  for  the 

feeond.**  * 

658.  line  6.  in  the  nurgin  dele  <<  «r." 

706.  laft  line  in  the  margb,  fbr  *'  Cro.  Cir.  Cmi^**  read  «<  Crown  Cirg.  Cm^.** 
816.  laft  line,  add  "  13  Vm.  Ahr.  460.** 
845.  add  <<  xiii.  Forgmg,  ftc.  eomtroBif  fiffignmnts,   eertifcittei,  or  rtujfts,  re* 

fpe^ng  the  redemption  of  the  laad^tan^  a  capital  felony  by  flat« 

4a  Geo.  3.  c.  116.  t  194***    §•  3i«  ^• 
864.  At  the  head  of  the  (ecood  note  for  («)  place  (^). 
87a.  in  maxgio,  for  «•  8  Geo.  ».**  read  <«  8  Geo.  x.** 
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^n)im!n  Pooley  was  tried  before  Lawrefict  J.  %%  the  Yxn\vf%  Mf^, 
t>M  Bailey  in  1801,  and  convifted  on  an  indiAment  found-  ^l;^^'  q^ 
cd  on  the  ftat.  7  Geo.  3»  c.  50.  f.  2.  charging  hi^  urith  3. «.  5<>.  /.  1.^ 
fteaKng  out  of  the  poft-office  a  Iceter  fcnt  to  be  delivered  bjr  ^^Ifll'l^lZl cf 
the  poft.     It  appeared  in  etidence  that  the  prifoner  wat  theMp.»gut: 
employed  In  the  Penny  Poft  department  as  a  charge-taker  Ton^trnTo/tm 
and  as  a  letter-carrier ;  and  that  as  charge-taker  the  letters  ^ftbmferpe^ 
arriving  by  the  General  Poft,  which  were  to  be  delivered  by  }*^*^c«  i  w 
the  carriers  of  the  Penny  Poft  of  the  eaftern  divifion,  were  ■^y',^',^"'^ 
deKyered  to  him  to  be  divided  according  to  the  different  keidwong.  * 
walb  of  the  letter-carriers ;  and  that  he  did  not  deliver  the  ^lll'^^  '^* 
letter  which  was  the  fubje£t  of  the  indiAment  to  the  letter- 
carrier  within  whofe  walk  the  perfon  lived  to  whom  it  was 
dircAed  \  but  that  he  afterwards  opened  it,  and  took  out  of 
It  a  checque  or  draft  for  aoo/.  on  the  Stratford  Place  bank^ 
drawn  on  unftamped  paper  by  a  perfon  living  above  30  miles 
Irom  Stratford  Place*    It  was  objeAed  for  the  prifoner,  that  D^^A  tn  ««» 
this  draft  being  on  unftamped  paper  could  not  be  received  ^ma/li^t^a 
in  evidence  as  a  medium  to  (hew  that  the  prifoner  had  ftolen  '»» e^dinft/or 
the  letter  t  but  the  court  over-ruled  the  objeaion,  being  of  '^/TafJ'^r'Ut  - 
9pinion  that  the  draft,  though  unftamped,  might  be  received  '^^^ff^'i^ojf^^^ 
in  evidence  for  collateral  purpofes,  though  not  for  the  purpofe  •  ^' 
af  recovering  the  n^oney  contained  in  it.    But  the  Court 
entertained  doubts  whether  the  fecond  fe£tion  of  that  adi 
applied  to  fervants  of  the  poft-officci  againft  whofe  mifcon* 
dtt£l  the  firft  fediion  of  the  %6t  was  intended  to  guard ;  and 
from  which  it  might  beinferred  that  the  Legiflature  did  not 
conceive,  that  the  embezallng  a  letter  by  thofe  fervants  wai 
a  larceny:  and  Strutt's  cafe.  Leach  loo.  was  referred  to^ 
where  Nares  and  Willes  Juftices,  and  Glynn  Serjeant  Re4 
eorder  were  of  that  opinion.    On  the  a3d  of  June  i8oa 
all  the  Jodges  agreed  that  the  convidion  was  wrong,  being 
ef  opinion  that  the  ad  fedion  of  the  ftat.  7  Gee. ^4  c.  501 
did  not  extend  to  the  fervants  of  the  poft-o£ce }  which 
opinion  was  founded  on  comparing  that  fe£lion  with  the  lit 
and  3d  feAiofis  of  the  aft.    The  prifoner  was  accordingly 
feeomm^nded  for  a  pardon. 

§  -  John 
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Ms"' u/'^'  John  Hams  was  tried  before  Rookc  J.  at  Salop,  Marcfc 

Con^mwiiwtkt  t8oI|  for  wilfully  (hooting  at  Thomas  Banks ;  and  being 
fitt^^  ffU^vfho  c^'^^^^cd,  received  fcntcnce  j  but  execution  was  refpited 
camt  to  execute  a  td  take  the  opiuion  of  the  Judges  on  the  following  fa£ls« 
^ih'{^^ni,  Thomas  Banks  went  with  a  warrant  from  the  IheriflFof  Salop 
M  which  the  par.  to  exccute  a  writ  of  pofltilion  on  the  prifoner's  houfc.  .The 
Jert^T^fi^^tht'  warrant  was  addrcffed  to  three  perfons,  the  iheriff's  bailiffs^ 
f*^^fl  h  '^  and  after  it  was/eaiedf  but  he/on  it  Hvasjent  out  of  the  office^  aa 
'fZSoe'ry''oMt!f     intcrlineation  was  inferted  by  the    undcr-flieriff  in   thefc 

words ;  *^  and  to  Jeremiah  Powell  and  Thomas  Bankst  my 
<<  bailiffs  on  this  occaGon  only."  Powell  and  Banks  went 
to  the  prifoner's  boufe  to  execute  the  writ  of  poflefljon,  and 
defired  admittance.  The  prifoner  looked  out  of  the  window, 
and  they  (hewed  him  their  warrant.  The  prifoner  (aid, 
that  the  firft  perfon  who  came  i^  he  would  blow  his  brainy 
put.  Banks  then  went  for  more  help,  and  returned  with 
another  man.  They  then  burft  open  the  door  of  the  houfc, 
and  the  prifoner  fired  a  blundcrbufs  at  them,  and  wounded 
Banks  very  feverely  in  the  knee.  It  was  obJe£led  by  the 
prifoner's  counfel  at  the  trial,  firft,  that  the  warrant  gave  no 
authority  to  Banks  or  Powell,  their  names  being  interlined 
after  the  feal  was  alExcd  to  it.  Secondly,  that  the  prifoner 
having  (hot  at  Banks  in  his  own  houfe,  this  was  not  within 
the  meaning  of  the  ftatute.  But  the  Judges  held  the  con- 
viction proper. 

Mwtin'i  cafe,  Robert  Martin  was  tried  before  Graham  B.  at  the  Derby 
indlamentchMrg.  a(Ezes,   March    1 80 1,    upon  an   indi£lment  on   the   (lat^ 

2f^tl!rV//f'^i  *S  G^^'  ^-  ^-  ^^' »  ^'^^  ^"^^  ^^""^  ^  ^'^"^^  charged,  that  the 

efFehruari^fSc.  prifoncr  on  the  14th  oi  February^  in  the  41ft  year  of  the 

ITlv.  c'hJw^  l^ing,  one  piece  of  falfe  and  counterfeit  money  made  to  the 

ifgfyt  &f  and  likcnefs  of  a  (hilling,  as  and  for  current  money  of  the  realm. 

that  M  tht  (tld         ..  irr-it'         r^  111  •  1      '*• 

i4tb  of  Febru.  did  Utter  to  onc  William  Loxeny  well  knowing  the  fame  to 
try, ^r. **«!'«.-  1^  counterfeit;  and  that  the  faid  Robert  Martin  on  the  faid 
Jugicient  t$  wMr»  I4tb  of  reoridafy  one  other  piece  of  counterfeit  money  made 
jtZmmt'l^t^'^ira  ^^  ^^^  Hkcnefs  of  a  (biiUng,  as  aqd  for  current  money  of  the 
hfftat.  15  c. ».  realm,  did  utter  to  one  John  Lor/gden,  well  knowing  the  fame 
ficl^a/'Jt'erlafe  ^  ^  coiHiterfcit,  again  ft  the  form  of  the  ftatute.  Thcic 
cMMtwiaonthe    ^gg  ^  fccond  couut  for  a  (Ingle  Utterance  to'Wm.'Coxen. 

fame  d-ty  t  for  the  .^       '  -  ,  ,.'«  1        <-   «*  ..  « 

dmyettimdu  The  jury  found  a  verdict  on  the  firft  as  well  as  fecond 
?^a''''il  cL  count,  on  evidence  of  knowingly  uttering  bad  (hillings  twice 
1 99.)  on  the  ii(th  of  February.    But  it  was  moved  in  arreft  of 

judgment 


Cabell  and 
ochm,  WUlea' 
Rep.  411. 
whieh  was  re- 
ferred to. 
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Ittdgment  foi  the  increafed  puniflimenti  that  the  charge  In 
the  firft  count  for  the  fecond  utterance  was  uncertaini  being 
laid  on  the  fold  t/^tb  of  Februarj^  inftead  of  following  the 
words  of  the  ftatute  and  laying  it  **  on  the  fame  day^"  in- 
afmoch  as  evidence  of  an  utterance  at  any  time  before  the 
indi£lment  found  would  (it  was  faid )  fupport  the  firft  part 
of  the  charge ;  and  therefore  that  it  did  not  neceflarily  ap- 
pear on  the  face  of  the  indi£lment  that  the  utterings  were 
both  on  the  fame  day.  The  queftion  was  thereupon  referved 
for  the  Judges,  Whether,  as  the  cafe  was  proved,  the  charge' 
of  the  fecond  utterance  in  the  firft  count  were  well  laid  ? 

At  a  conference  on  the  5th  of  June  1801,  to  which  time  ri/«  Carllfle  ▼• 
the  cafe  was  adjourned,  the  Judges  were  of  opinion  that  the  eTT^'johnfon  r 
indi£lment  was  good ;  for  that  on  the  face  of  it  the  utterings  Picketc,  £. 
appeared  to  be  on  the  fame  day:  and  though  when  the  day  popev?Foiier 
was  not  material,  the  fa£i  might  be  proved  on  a  day  diflFer-  4  Term  Rep, 
ent  from  the  day  laid  ;  yet  where  it  was  not  indifferent  the  ^' 
precife  time  laid  muft  be  proved:  and  that  in  this  cafe  it 
muft  be  taken  that  it  was  proved  that  the  defendant  uttered 
counterfeit  coin  at  two  di£Ferent  times  of  the  fame  day.  .  » 

An  indi£lment  charged  ^at  heretofore,  viz.  at  the  gene«  MichMi'i  cafe, 
ral  quarter  feflions  of  the  peace,  &c.  holden  at  Guilford,  &c.  ms.  jud.  *  ^  * 
on,  &c.  viz.  the  ijrh  of  July,  40  Geo.  3.  before,  &c.  juftices  ^''  '"^^'"'»' 
of  our  Lord  the  King  affigned  to  keep  the  peace,  &c.,  the  defendant  vMt 
defendant,  by  the  name  and  defcription  of  Michael  Michael  ^'/^^  [^^'  "*" 

'•,  .  wdiiled  for  utttr* 

of,  &c.  was  in  due  form  of  law  triid  and  convi^ed  by  a  cer-  ing  baft  com, 
tain  jury  of  the  county,  duly  taken  and  fworn  between  our  J^^^fJ'^'^. 
faid  Lord  the  King  and  the  faid  M.  M.  in  that  behalf,  on  a  fat,  and  having 
certain  indiSmcnt  then  depending   againft  him  the  faid  ^^^'^^ ^'^,"1^^^ 
M.  M. 5  for  that  the  faid  M.  M.,  on  the  loth  of  July,  andpff^jjionather 
40  Geo.  3.,  with  force  and  arms  at,  &c.  one  piece  of  falfc  J{'vT^  w« 
and  counterfeit  money  made  and  counterfeited  to  the  like-  »«  due  form  of 
nefs  and  fimilitude  of  a  piece  of  good,  lawful,  and  current  ,^^  convict- 
money  and  rold  coin  of  this  realm  called  an  half  guinea,  as  •?»  ^"^  adjudge 

A  t  *  C  A     X        c    y  A  J        IJ    *dbytbiU4,rt 

and  for  a  piece  of  good,  lawful,  and  current  money  and  gold  there  tt  bt  impn^ 
coin  of  this  realm  called  an  half  guinea,  unlawfully,  unjuftly,  ^^'dtdtJlri^ 
and  deceitfully  did  utter  to  one  Js.  Senior^  he  the  idX^  for  ttoz ytan 
ML  M.  at  the  time  when  he  fo  uttered  the  faid  piece  of  falfe  «»"i.''«^/>*«' 

•  ave-rtng  that 

and  counterfeit  money  then  and  there  well  knowing  the  having  bum 


•O  CONVICTKD 


fame  to  be  falfe  and  counterfeit :  and  that  he  the  faid  M.  M.  ^^  ^  commoh 
at  the  time  when  he  fo  uttered  the  faid  piece,  of  falfe  and  ut^brkb  or 
.    ^  a  2  counterfeit 
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bt  afferwarjt     eottittefffctt  montj  38  sforefaid,  vh*  en  the  faid  tocb(yf  |ttl]f^ 

IfZ'S  m"-^"!  40  Qco^  5-  srt*  &c,  bad  about  Imn  the  fjid  M.  M.^  in  the 
hiooJitoitkeut  cuAodf  sod  poOkfyin  of  hi«i  dk  hid  M.  M.,  one  othrr 
a^rT^fore  ^  pccfr  of  fadfc  atid  cotsnterfeif  OKViicy,  made  and  eountef  feit«d 
«v4f«  5r  w«<  j^  the  likcneft  ahd  fimmtude  of  a-  mtzt  of  gtwd^  lawful,  a^ 
^iaedfor  the  cxmtnt  inonef  and  filfer  coin  ot  m«4  ftmmf  esiltod  tfA  ha^n 
/r/j «/«,«  AD.    cK>i»(BV  he  the  faid  M.  M.  theft  afrd  tRcrt  wdl  kno^iiiff  the 

JUDGED  HIM  ^  '  ** 

TO  BE  A  COM.    fatd  laflsRttDtioiied  piece  of  fal»  and  cMinCerfeit  ivmosj  to 

of^faI^m"  he  falfe  and  comitcrfcit ;  in  contempt,  &c*  ahd  againft  the 

zrcY;  though  the  form  of  the  ftatotej  &c.  and  againft  the  peace,  &c.^  and 

a!Va8./yw,  '    thefcupon  It  was  confidered  and  adjifdg^d  hf  iht  faid  deurt 

^^•'/jM  */«'/«•  th^t  the  f«d  M.  M.,  for  the  mifttemeanor  and  oSevctt  afore- 

4Hejiiji'md.a'     faid  IS  the  iodt£liiiene  above  fpeec&d,  (houki  be  khptifoned 

mtnt  sHALt  BE  j^  ij^g  conihioh  flaol  of  the  cownty  aforeiaid  fo»  the  fnxct  of 

TAK^N  TO  SB   offc  yeary  aftd  sntii  Be  fosnii  fbrettes  fe^  hid  good  bebxTioor 

vrrttr^^'&c.  ^  '^*  jeara,  to  eomsieDCB  from  the  ejpifadoti  rf  the  fif ft 

(PoO.  ch.  4. .      year,  hcnorfclf  to  be  bound,  in  40/.  atid  two  fareties  to  be 

'  ^^''  bound  in  20/.  each  ;>  as  bf  the  record  thereof  doth  mere 

fitUj  appear.    And  fimhery  Arc*  tliet  the  faid  M.  M.  lace  of 

L.,  laboufCf »  btmAg  hm  fa  ntmiihd  as  m  commm  mUenr  if 

falfe  momy^  afterwards,  vui.  on,  &c.  with  force  and  arms 

at,  &c.  one  piece  of  Talfe  and  coontexftit  money,,  oaade  and 

counterfeited  to  the  iikenefs  and  fimibude  of  a  pieee  of 

good,  lawful|  and  current  money  and  goM  co^n  of  thi$  sealn^ 

called  a  feveu  fiulling  piece,  as  and  for  a  piece  of  gpod»  lanf^ 

fill,  and  current  moneys  and  gold  coin  of  this  realm  called  s| 

feven-ihilling  piece,  unla.wfii]Iy,  unjafljy,  deceiifnllfi    and 

feloniouily  did  uiUr  to  one  T.  L.,  he  the  iaid  M.  M.  at  the 

time  when  be  fo  uttered  the  £iid  laft-menttened  piece  of 

falfe  and  counterfeit  money,  then  and  there  well  knowing 

the  fame  to  be  falfe  and  counterfeit,  in  contempt,  &c.  and 

againft  the  form  of  the  ftai.  &c.  and  againft  the  peace,  &c« 

There  was  a  fecond  count  differing  from  the  firft^in  charg* 

ing  the  prifoner  with  having  hetnfi  coftviRid  as  afwefaid^  in* 

ftead  of  the  words,  <^  having  hen  cottvidsd  as  a  common  utterst 

of  falfe  money?* 

The  prifoner  being  conviAed  on  tkii  indidmem  befevi 
Mr.  Common  Serjeant  (SilrefterX  the  following  objeSiot^ 
wai  taken  in  arreft  of  judgment,  which  was  feiierred  for  tb^ 
opinion  of  the  Jttdgea.  That  in  ftating  the  original  tecord 
aidd  judgment  of  the  cdurt  of  quarter  fcffionsi  it  is  not  ftateJ 

•   <  that 


A«t  the«  Cottrt  did  adjudge  the  defendant  to  hi  a  common 
'Uttertr;  -but  only  that  rhcy  caiifKiered  and  adjudged  the  pri- 
fxAicr  Jto  \jt  imprifoned  t.wdv£  riionths,  and  to  find  fure^  for 
ius  good  behaviour  for  two  year&  more.    . 

On  the  rcli  of  May  i8o2,  the  Judges  on  a  conference  held 
the  convidtion  ric^t ;  and  that  it  was  not  neceffdry  that  the 
Couit  fliould  adjudge  the  defendant  to  be  a  common  utterer f 
thougli  the  ftat.  15  &  i6  Geo*  2.  c.  28.  fays  he  (hall -be 
deemed  and  i:iken  to  be  a  common  utteren  that  being  a  conclu- 
fion  of  law :  and  it  being  fufRcient  for  the  Court,  before 
whom  a  defendant  is  canviAcd  of  an  offence  within  the  ri//«  Tandy's 
ftatutc,  to  a-fjudgc  hrm  to  fuiFerthc  punrftimcnt  iixflifledby  ^fo**"**a^'ch**'* 
law  on  the  offence.  f.  19. 

John  Jickfon,  and  "William  Shipley,  together  with  one  Jack6n,  and 
John  Morrl§,  were  charged  with   robbinjg  W,  S-  in  the  ^^t<^^\lt' 
dwelHng-houfe  of  Sr  Rowe,  in  the  pariih  of  Gidling,  in  the  Spang  »ffiM«, 
ccunry  of  Nottingham.     The  j>rofecutor  proved  that  while  crahaunB. 
iic  was  threfliing  in  his  father's  barn  in  the  afternoon  of  the  MS.  jud. 
8th  of  February,  at  Gidhng,  ohipley  and  Morris  came  and  b<ryhytak%ng 
alked  if  W.  S.  lived   there ;  being   told  by   the   profecu-  ^'^O'/^^*  {«- 

•'  •  ^  *  T        ^      •     tbtr  uf)9n  a  threat 

tor  that  he  was  the  man,  they  afked  him  if  he  remem-  to  charge  bim 
bercd  being  with  two  foldiers  a-whilc  back,  and  lying  with  '^^f^.^'^Jl'^^^^ 
{hem,  and  being  anfwered  in  the  affirmative,  they  told  him  mufi  he  taken 
that  one  of  the  foldiers  named  Jackfon  had  f^id  that  he  (the  '^Ti^tlflX 
profecutor)  had  abufed  him  5  that  Jackfon  had  come  over  to  ^^^  I*"'  ^/'"'  '*• 
Carlton,  and  that  if  the  profecutor  did  not  come  and  make  rlta\andtmt' 
it  up  with  Jackfon  the  latter  would  certainly  follow  the  law ;  fi^  the  profecutor 

*  ,  ,  to  aeliLerate  and 

but  that  if  he  went  there  and  made  it  up  with  him  there  pncure  ajfiflance^ 
would  be  no  more  of  it.     The  profecutor  anfwered  that  he  Zti^hlfln!^ 
Icnew  nothing  of  the  fort,  but  that  he  would  go  and  hear /«'«^«.A'^«^ 
what  Jackfon  had  to  fay.     Shipley  and  Morris  then  went  ''prf}Z''lt7be 
away,  and  the  profecutor  followed  them  to  a  public  houfe  tme^^nenthe 
kept  by  S.  Rowe  at  Carlton,  where  htf  alfo  found  Jackfon  7bou^r^L%oft 
and  another  foldier.     They  there  had  fome  converfation  in  a  tutor  penedwi* 
private  room,  in  which  Jackfon  preferred  the  fame  charge  /LTofhjing  bis 
againft  the  profecutor  of  his  having  unnaturally  abufed  him^  '^"jf^T    ^ 
which  the  other  poficively  xienied  }  and  at  lad  Jackfon  told  r.  130) 
the  profecutor  that  if  he  would  pay  him  the  expences  there 
{hould  be  no  more  of  it.     The  profecutor  faid  Jhe  was  Willing 
to  pay  any  tiling  in  reafon;  and  Jackfon  left  it  to  Morris  and 
SlUplcy  to  make  up  the  account  -,  when  they  fet  down  In 

a  3  writing 
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writing  thefe  articles,  as  mentioned  by  Jackfon.    <'  Dodor 
il.  lis.  (i^*    For  abttfing  me  il.  8s.    Morris  los.     Ship- 
ley 5  s.    The  other  foldier  28.  6d.     (Caft  up  and  making 
together)  3 1.  17s/'    They  aiked  however  four  guineas  in  all 
of  the  profecutor,  who  faid  he  had  no  fuch  money,  unlefs 
they  would  truft  him.   Morris  faid  they  mud  ha?e  the  money 
with  them.    The  profecutor  told  them  he  had  none  unlefs 
be  could  get  it  of  his  parents,  and  he  aiked  one  of  them  to 
go  out  with  him,  and  Shipley  accordingly  went  with  him. 
The  profecutor  fwore  that  he  was  much  frightened  and  hur- 
ried, and  did  not  know  what  beft  to  do.     He  with  Shipley 
went  to  his  mother's,  where  under  pretence  that  a  foldier 
had  been  hurt  he  obtained  from  her  four  guineas  \  and  in 
their  way  back  to  the  public  houfe,  the  profecutor  ftopped 
at  the  houfe  of  one  W.  Shelton,  whom  he  deCred  and  finally 
prevailed  upon  to  go  along  with  him.    Shelton  inquired 
what  was  the  matter>  and  being  informed  by  Shipley  of  the 
nature  of  the  charge  agaioft  the  profecutor,  declared  hit 
di(bf  lief  of  it,  and  that  if  it  were  his  cafe  he  would  not  pay 
the  money.    Shipley  faid,  that  if  the  profecutor  did  not  pay 
it,  it  would  coft  him  50I.  or  lool.,  or  perhaps  his  neck| 
.    that  he  himfelf  was  a  conftable  and  fliould  go  for  a  warrant 
the  next  morning.    This  language  frightened  the  profecutor 
very  much.    He  returned  to  the  public  houfe,  together  with 
Shipley  and  Shcltoui  where  he  found  Jackfon,  Morris,  and 
the  other  foldier  in  the  room  where  he  left  them.     After 
feating  himfelf  a  minute  or  two  he  laid  the  money,  amount* 
ing  to  four  guineas,  on  the  table,  and  afked  who  would  take 
it;  they  all  faid  Jackfon,  but  Shipley   took  it  up;   and 
amongll  thpm  they  returned  back  fix  (hillings  to  the  profe* 
cutor,  .half-a-<rown  of  which  was  faid  to  be  for  his  friend's 
expences  (meaning  Shelton),    The  profecutor  a(ked  for  a^ 
receipt,  but  was  told  by  Morris  that  his  friend  would  do  as 
well.     Shelton  inquired  what  do61or  Jackfon  had  applied  to^ 
but  only  received  evaGve  anfwers.    The  profecutor  then 
fwore  to  the  falfehood  of  the  charge  )  but  faid  that  he  was 
feared  at  it,  and  that  was  the  reafon  why  he  parted  with 
his  money.  It  appeared  on  the  crofs  examination  that  Jackfon 
had  firft  made  the  charge  on  the  4th  of  February,  the  morn^ 
ing  after  the  night  they  had  lain  together ;  but  he  did  not  re^ 
ppat  it  then,  aud  they  contioutd  eating  and  dtiokin^  together 

ior 
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fof  feveral  hours  after.  That  after  this,  the  profecutor  had 
heard  of  his  having  repeated  it  in  feveral  cooipaniesi  which 
had  caufed  him  much  agitation  of  mind  in  the  interval; 
Shelton  confirmed  the  profecutor's  account  as  to  what  hap- 
pened in  his  prefence ;  and  fwore  further,  that  as  they  were 
going  into  the  public  houfe  he  called  the  profecutor  back^ 
and  advifed  him  not  to  pay  the  money*  He  added,  that 
the  profecutor  was  quite  feared  out  of  his  wits* 

From  the  whole  of  the  evidence  it  feemed  highly  probable 
that  the  charge  was  faiftr,  and  had  been  fabricated  by  Jack* 
fon  for  the  purpofe  of  extorting  money.  Shipley's  defence  * 
vas,  thai  he  knew  nothing  of  the  matter  but  from  Jackfon, 
who  had  perfuaded  him  of  the  truth  of  the  charge.  Gra- 
ham B.  in  fumming  up  the  evidence  obferved,  that  the  felo« 
niotts  and  violent  taking  from  the  perfon  money  to  any 
amount,  by  putting  him  in  fear,  conftituted  robbery ;  and  .  .  .  -^ 
that  in  law  it  amounted  to  fuch  a  taking  if  the  party  delivered 
his  money  under  the  preflure  of  great  terror.  And  he  pointed 
out  to  the  jury  the  feveral  circumftances  of  the  cafe,  which 
Ihewed  that  the  profecutor  was  ftrongly  imprefled  not  only 
with  a  fear  of  fliame,  but  of  a  profecution  that  might  endan« 
ger  his  life. 

After  convi£lion,  fentence  was  pafled  on  the  prifoner; 
but  execution  was  refpited  on  a  doubt  conceived  by  the 
learned  Judge  whether  this  cafe  did  not  go  fomewhat  fur- 
ther than  others  of  the  kind  which  had  been  decided,  and 
was  dill  further  removed  from  the  common  acceptation  of 
robbery}  the  principal  circumllance  of  difFerence  being  the 
prefence  of  the  profecutor's  friend  during  the  tranfadlion. 

In  Eafter  term  i8o2  the  Judges  met  to  confider  this  cafe, 
and  a  majority  of  them  were  of  opinion  that  it  was  not  rob« 
bery  ;  though  the  money  were  taken  in  the  prefence  of  the 
profecutor,  and  the  fear  of  lofmg  his  chara£ler  were  upon  . 
him  at  the  time.  Mod  of  the  majority  rhought  that  in  order 
to  conflitute  robbery  the  money  mull  be  parted  with  from 
an  immediate  appreheiifion  of  prtfent  danger  upm  the  charge 
being  made^  and  not  as  in  this  cafe  after  the  parties  hady^^ 
tatei^  and  the  profecutor  had  time  to.deliberate  upon  it,  and 
apply  for  afliflance,  and  had  applied  to  a  friend,  by  whom 
he  was  advifed  not  to  pay  it,  and  who  was  adlually  prefent 

a  4  »t 


it  the  Tei^  time  when  k  w«s  paid :  all  which  cteried  tht 

•ppearaiice  more  of  a  coi&pofition  of  a  profecution  than  it  did 

of  a  robberf  %  and  fecmed  more  like  a  calculation  i^hether  it 

«rcre  better  to  lofe  his  money  or  riik  his  charader*    One  of 

the  Judges  who  agreed  that  it  was  not  robbery  went  open 

the  ground  that  ihi^  was  not  a  continuing  fear,  fuch  as  could 

operate  in  conftantem  virum,  from  the  time  when  the  moiicf 

was  demande.d  till  it  was  paid  ;  for  in  the  interval  be  coeld 

have  procured  ai&Aance,  and  had  taken  advice*     The  mi-< 

norltyi  who  held  the  cafe  to  be  robbery,  thought  the  qiieftion 

concluded  by  the  finding  of  the  jury  chat  the.proteciitor  had 

parted  with  his  money  through  fear  continuing  at  the  time  % 

which  fell  in  with  the  definition  of  robbery  long  ago  adopted 

afid  aAed  upon ;  and  they  faid  that  it  would  be  diiBcult  tn 

draw  any  other  line.     Th«t  this  fort  of  fear  fo  far  diffsred 

^.-if  thiideci-  i^o^  cafes  of  mere  bodily  fear,  that  it  was  not  lively  to  b« 

fion  do  n*c  in  a    di^lfed  as  in  tltofe  cafes  by  having  the  opportunity  of  ap« 

oTcr.ruie  Hick.  plyHig  to  magiftratcs  orotbers  for  afllilance  \  for  the  moncjf 

"*■"'•  "'^^        was  given  to  prevent  the  public  dtfcbfure  of  the  charge, 

Shrttrbu"^*"'  John  Hobfon  was  tried  upon  an  indiamcnt  on  the  Rat, 

Lent  Affizc,  39  Geo.  3.  c.  85.    for  receiving  money,  by  virtue  of  his 

Cb^mbnTl*  employment  as  fervant  to  one  Thomas  Hcighway,  on  J«c» 

MS.  jud.  fcount  of  thefaid  T.  Hcighway  his  maftcr,  and  fr<ru<1u1ently 

v>at''ntrlifi7d%  fccrcttng  and  embezzling,  and  fo  ftealing  it ;  the  indi£tment 

kii  msftr  t9  re-  ftatjng  the  rhonCy  to  be  the  property  of  the  miftcr.     After 

him\!i'tktc^nty  Chambrc  J.  had  fiimmcd  up  tiic  cviilcnce  to  the  jury,  the 

•f^.^^Hvhkh  hi  prifoner's  courrfcl  fue^cftcd  an  obitiGion  that  there  was  no 

VMf  19  Crmr  to  .  ■ 

him  in  the  county  p'roof  of  tiny  faft  arifiiig  in  the  county  of  Salop  fuflicient  to 
rfB,thtjamt  p-y^  jarifdiftion  for  trial  of  the  offence  in  that  county, 
juebnuipt,  in.  The  proof  ^fo  far  as  relates  to  the  objeaion)  v'as,  that  the 
fi'^^^fP^o^^^'^^Z  refidenoe   of  the  ma«er  was  at  Litchfield  in  Staffbrdfliire, 

nvvh  the  menty  .  -*  • 

4irtaiy^  hi  /si-  where  the  prifofier  ferved  him  in  his  trade.  That  on  the 
'^inludjyfcU  '"^'^"'"g  of  Saturday  the  2 2d  of  January  they  were  both  at 
lourngtar.dHvhm  ShfewfbtH^  ;  and  thc  mailer,  having  authorifcd  one  W^ 
td  his  h^x'in/re'.  BeaumOnt  to  collect  fome  debts  for  him  at  that  place,  re* 
^iJj^Ju'PTP  turned  home  the  fame  morning,  leaving  thc  prifoner  at 
wiaiwaM  ivide»(e  Shvewibtiry  to  receive  the  money  from  Beaumont,  and  bring 
tcfitxu  that  ha    |j  ^  hig  ^^^^  ,^  Litchfield  that  nitht.    The  prifoner  eiw 

inA.vMtviitb  '^ffii  to  do  fo,.  and  about  noon  received  the  money  from 
'^J!l^'     »6utimoat,  ^ritl  «iIb-«  letter  for  his  nafter,  vbiok  haA  bees 

left 
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leiPt  at  Beattmont^,  and  did  not  relate  to  lite  iHoney  traYifac«  ^fi  ^^fi^f  thg 
tion.  The  prifontr  kft  ShreWlbury  fo<m  lifter^  t>«t  did  not  fi^^^^cJ^^, 
^o  on  to  Litchfield  that  night>  tia^ng  flcpt  at  a  public  fieafc  ^-J^Jj  m*/?^ ' 
«m  the  road;  and  he  did  not  ^  to  his  xnafter  XiHL  the  foK  trial mghtht had 
lowing  evening.  He  then  delivered  the  letter  $  Mid  behig  "'^' 
a&ed  ftbout  the  money,  he  faid  lie  had  not  Meeived  any*  f/iS.)^^'  '^ 
iA  few  days  after  the  mafter,  in  confeq^ence  of  information 
he  Itad  receircd  by  letter,  changed  the  prifoncr  with  having 
received  the  mofliey»  and  anotber  fervant  who  had  been  at 
Shrewfbury  on  the  Saturday,  4>etng  prefeiK,  told  the  fti^ 
ibner  that  he  had  feen  him  receive  mooey,  but  the  prifoner 
|>erfi(lcd  in  denying  that  he  had  received  any.  Sometiitic 
siftcrwards  the  oiafter  having  received  further  inteiligencef 
bid  the  prifoner  go  to  Shrewsbury  to  cIcjMr  himfelf.  Oa 
the  Saturday  following  the  prifoner  went  to  BeaumoBt  at 
his  houfe  in  Shrewfbuty,  and  deiired  him  to  make  a  fearch 
on  the  left-hand  fide  of  the  room  in  which  they  had  been  ; 
bm  no  fearch  was  made,  Beaumpnt  telliiig  him  it  was  of  no 
life  to  fearchj  as  the  prifoner  had  received  the  money  from 
him.  The  learned  Judge,  thidcing  <the  ob^e^lion  proper  for 
the  confideration  of  the  Judges,  made  no  obfervations  iipca 
it  to  the  jury;  who  found  the  prifoner  guilty,  and  he  re- 
ceived fentence.  The  prilbner*s  receipt  of  the  money  at 
Shrewlbury,  his  going  thither  afterwards  to  clear  him&if, 
and  on  that  occafion  deGring  a  fearch  to  be  made  for  the 
money,  as  if  he  had  left  it  there^  being  tlie  only  acls  appeal^ 
ing  to  be  done  in  Sbropfliire,  tbefe  queftions  were  made$ 
firft.  Whether,  under  this  ftatute,  an  indi£lm«nt  might  not 
be  found  and  tried  io  the  oou»ty  where  the  iftt>ney  or  goods 
were  received^  although  there  were  no  evidence  of  ady  other 
fad  locally  arifing  within  the  fame  county  i  &coadlf» 
Whether,  if  further  local  proof  were  nece&iy,  the  fubfe^ 
quent  condufl  of  the  prifoner  at  Shrewibury  were  not'fuffi* 
cient  to  obviate  the  objection,  as  being  an  a£t  in  furtheianoe 
pf  the  purpofe  of  fecreting  or  embezzling.  In  Eafter  terns 
following  the  Judges,  having  met  to  cpnfider  this  c^e,  were 
of  opinion  that  the  trial  was  properly  had  at  Shrewibury. 
Moil  of  them  thought  that  as  in  the  cafis  -of  larceny  at  com* 
mon  law,  (b  in  this,  where  the  ftatute  deobred  the  oifeacc 
to  be  of  the  fame  kisd,  the  fubfe^cat  Modud  of  the  pri« 
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foaer^in  not  accounting  to  his  mafter  and  ctenying  the  rccript 
of  the  money,  was  evidence  to  (hew  that  the  original  taking 
was  with  intent  to  fecrete  and  embezzle,  and  fo  to  fteaU 
within  the  meaning  of  the  ftatute;  and  the  more  fo,  as  the 
a£k  of  fecreting  was  a  negative  ad.  And  fome  confidercd 
that  the  offence  was  triable  in  either  county,  as  referable 
to  the  original  taking  in  the  one,  and  the  not  accdunting^ 
but  denying  the  receipt  when  called  upon,  in  the  other. 

SftJbf^  At  an  Admiralty  Seffion  holden  before  Sir  W.  Scotti 

M<Fwlane,  Lord  Ellcnborough  C.  J.  and  Thomfon  B.,  at  the  Old  Bailey 
•*s-i«*»-  on  the  26th  of  Oftober  1802,  William  Codling  and  John 

iJot  no  juri^-  J^^*^  mariners,  and  William  Macfarlane  and  George  Eaftcr- 
tiM  to  tijOttid*  by  of  London,  merchants,  were  indi&ed  on  the  ftat. 
II  Gm.  re.  19.  II  Geo.  I.  c.  29.   f.  6  &  7.     The  indidment  ftated  that 

%^!^!e^!u  ^'  ^®^'*°g  *"^  J-  ^^*^  ^^  *^  ^*  ^f  Auguft,  42  Geo.  3. 
J^  9/ which       upon  the  high  feas  within  the  jurifdidion  of  the  admiralty 

^^tko'thehr  of  England,  were  on  board  a  vcffcl  called  the  Adventure, 
mtmdauiftfmwf  whercof  Codliog  was  the  mafter  and  belonging  to  the 
dJi^ththl^h  fsnic,  and  Rcid  an  officer  belonging  to  the  fame ;  which 
Jutwtbmth*  veffcl  was  infured  for  7001.  by  ,R.  S.  and  certain  other  un- 
Jiokm,  hiiZi/y  dcrwritcrs  by  name,  who  had  before  that  time  feverally 
ThtMf^/a'^  underwritten  a  policy  of  infurance  on  fuch  vcffcl;  and  that 
iOMHtj.  Codling  and  Reid  with  force  and  arms  on  the  high  fea 

{Vidt  ch.  17.      within  the  jurifdidion  aforefaid,  &c.  wilfully  and  felonioufly 
'^'  made  divers  holes  in  and  through  certain  parts  of  the  veffel, 

by  means  whereof  the  fea  entered,  filled,  and  futik  the  faid 
veffel:  and  that  Codling  and  Reid,  fo  refpeSively  being 
fuch  mafter  and  officer  belonging  to  the  faid  veffel,  thereby 
wilfully  and  felonioufly  deftroyed  the  faid  veffel,  to  which 
they.  Codling  and  Reid,  fo  refpeflively  belonged,  with  a 
wicked  and  diflioneft  intent  and  defign  to  prejudice  the  faid 
R.  S.  &c.  who  had  fo  underwritten  the  faid  policy  of  in- 
furance on  the  faid  veffel,  and  were  feverally  and  refpe£lively 
infurers  on  the  faid  veffel ;  againft  the  form  of  the  ftat.,  &c. 
And  that  W.  Macfarlane  and  G.  Eafterby  on  the  faid  8  th 
of  Auguft,  0/1  tie  high  fea i  within  the  jurifdi8icn  aforefaid$ 
were  owners  of,  and  each  of  them  was  an  owner  of  the  faid 
veffel  called  the  Adventure,  and  fo  being  fuch  owners,  and 
each  of  them  being  fuch  owner,  with  force  and  arms  wilfully 
and  felonioufly  procured  the  faid  W.  Codling  and  the  faid 
J.  Reid  the  felony  aforefaid,  in  manner  and  form  aforefaid, 
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to  do  and  commit ;  they  the  faid  W.  Macfarlane  and  G. 
£aiilerby  at  the  time  of  the  faid  felony  fo  done  and  committed 
by  the  faid  W.  Codling  and  J.  Reid  as  aforefaid  being 
ownerst  and  each  of  them  being  an  owner  of  the  faid  vcflel ; 
with  a  wicked  and  diflioneft  intent  and  defign  to  prejudice 
the  faid  R.  S.  i&c.  who  had  underwritten  th^  faid  policy  of 
infurance  on  the  faid  Yeflel,  and  were  feverally  infurers  on 
the  faid  veflel ;  againft  the  form  of  the  ftatute.  Sec.  There 
were  other  counts  in  fiibftance  the  fame  as  the  firft. 

It  appeared  in  evidence}  that  the  vefiel  called  the  Adven- 
ture, having  taken  in  part  of  her  cargo  in  the  port  qf  London^ 
failed  therewith  to  Yarmouth,  where  (he  took  in  other  part  / 
thereof,  and  from  thence  to  Deal.     That  a  few  days  after 
failing  from  Deal,  and  when  (he  was  on  the  high  feas  with- 
in the  jurifdi£lion  of  the  Admiralty,  at  the  diftance  of  a  few 
miles  from  Brighton  on  the  coaft  of  SuiTex,  (he  was  funk  by 
the  means  of  boring^  feveral  holes  in  the  feveral  parts  of 
her  bottom  defcribed  in  the  indi£lment.    Thefe  were  proved 
to  have  been  done  by  the  orders,   and  in  the  prefence,  and 
with  the  afliftance  of  the  prifoner  Codling,  the  mailer,  for 
the  purpofe  of  thereby  occaGoning  the  finking  and  deftruc- 
tion  of  the  (hip  and  her  cargo.     In  refpefl  to  Eafterby  and 
Macfarlane  it  appeared  that  they  were  joint  proprietors  of 
the  whole  of  the  cargo  which  was  (hipped  on  board  the  Ad- 
venture;  that  they  all  along  a£lcd  as,  and  declared  and 
reprefented  themfclves  to  be  joint  proprietors  of  the  (hip  as 
well  as  of  the  cargo  :  that  they  particularly  a£led  as  fuch  in 
the  hiring  of  perfons  to  ferve  on  board  the  (hip,  in  giving 
orders  to,  and  treating  with  the  captain  as  joint  owners^ 
both  before  and  after  the  veflel  was  deftroyed ;  alfo  in  the  giv- 
ing orders  for  the  eileding  of  an  infurance  upon  the  (hip  on 
their  joint  account  for  700I.,  and  which  was  in  fadl  under- 
written by  the  feveral  underwriters  named  in  the  indid- 
ment.    That  they  alfo  defcribed  themfelves  in  an  indrument 
in  writing  figned  by  each  of  them,  (and  whereby  Reid  was 
appointed  the  fupcr-cargo),  as  **  fole  proprietors  and  owners 
^  of  the  brig  Adventure.''    It  appeared  however  by  the 
produAion  of  the  (hip's  regifter  from  the  cuftom-houfe  in 
Jx>ndon,  that  one  A«  Geddes  was  on  the  12th  of  June  1802 
the  regiftered  owner  of  the  (hip  Adventure  defcribed  therein 
8$  of  the  port  of  Loodoo  \  and  that  the  fame  (hip  was  after- 
ward! 
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Kep.  406-  "*«^ 
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lefton»  3  Bio. 
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SmHby  4  Term 
Rep.  lii* 
Weftcrdale  v. 
Pale,  7  Term 
Rep.  306.  and 
Camden  ▼•  An* 
der(bn»  5  Term 
Rep  709. 


ininl«  Oft  the  lAh  •(  Jiwc  1*02  (^  indorfiBiiiefit  on  tiio 
Ihip^s  vegifter)  affigncd  bf  Geddei  to  tihe  prifoiier  Macfar- 
lane,  from  vhotn  no  fiabfequeat  ai^fMneat  appeared  to  ^have 
been  made.  The  cargo  vras  on  Tuefdaj  the  lodi  of  Anguft 
1 80  S>  being  tmQ  days  after  die  lols,  abandoned  to  the  under- 
wijtcra  thereupon  bjr  a  joint  notice  of  abandonment  iigncd 
bf  both  the  prifbners  Eafterby-and  Macfarlane,  and  the  ifaip 
m%g  on  the  fame  day,  by  a  Jake  notice  figned  fay  the  prifoner 
Macfarlaae  alone,  abandoned  to  the  4»der^prfteps  dievetrpon. 
It  waa  under  thefe  drounftaoces  oootended  oa  itbe  |>ait  of 
the  prifoner  Eafterby^  that  Jhe  airas  not  Cor  want  4>f  a  compli- 
ance with  the  rcquifites  fpeci&d  in  xbe  ftatutes  26  Geo.  3. 
c.iSo*  and  34  Geo.  3.  c.  68.  an  x>wner  of  the  jQaip  Adven- 
ture^ fo  as  to  be  liable  in  that  chara£ler  to  the  penaiucs  4|f 
the  ftatute  of  the  1 1  Geo.  i.  c.  29.  f.  6.  It  appeared  fur- 
ther by  the  evidence  of  one  Storrow,  who  was  originally  re- 
tained by  Eafterby  and  Macfarlanc  to  proceed  as  Xi\pcrca(|[o 
pn  board  the  fliip,  and  who  entered  and  continued  on  board 
till  the  (hip  arriv.ed  at  Deal^  xhat  in  a  Gojwecfauan  between 
the  witaefs  and  Eafterby  and  Macfarbuie  at  Eailerby'a  houfe 
at  Rotherhithe,  about  three  weeks  be£Mre  the  Jbip'4  failing* 
and  after  the  witnefs  Storrow  had  been  applied  to  by  Eaftorby 
40  join  the  fiiipi  Eafterby  threw  out  thjU  many  (bipsiiad  be^ 
funk  and  m|gbt  be  ia  to  take  in  4Jk  onderwritera.  That 
i^ain  afterwards*  a  few  days  before  die  (bip  faUed,  in  another 
^nverfation  between  the  witnefs*  £afterby«  Maofarianc^ 
and  Codling,  at  Rotherhithef  Eaftarby  faid*  <*  that  fthef 
«  wifl>ed  the  (hip  to  proceed  from  London  to  Tarmoutbb 
<<  imd  from  Yarmoatb  to  Gibral^r,  there  to  fell  the  whole 
<<  of  tbe  cargo  by  icontradb  at  public  vendue.  That  aCter 
«  it  was  fold  they  thought  an  opponuaiity  «m^t  -be  lakeft 
<<  to  fink  the  ihip,  and  tbait  the  |>eople  on  board  might  take 
«  the  boat  and  .^et  on  ihore }  and  that  one  half  of  the  bills 
•^<  for  the  amount  of  the  cargo  might  he  remitted  in  private 
<*  lettenii  and  the  other  half  in  public  letters,  which  latter 
«  might  be  ihewn  as  the  whole  of  the  proceeds,  and  that 
<(  the  underwriters  might  be  called  on  for  the  reft,  as  if  left 
<<  on  board.''  To  which  Macfarlaoe  and  Codling  aflented> 
Sut  though  Eafterby  was  afterwasds  £een  at  DNndi  there 
pas  no  evidence  that  either  he  or  Macfarkoe  aras  ever  per« 
(bnaUy  prcfent  on  board  ihe  (hip  Adventure  on  ihe  Ugh 
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feM.    T&e  ifitMfidrt  ^  Eafterbf  and  Macfarlautf  that  tf>d 
flMp  (hMM  be  deilvo^tfd  with  fuch  cargo  as  ibottld  be  on 
'b^ard  hef  at  th«  tifAe  of  her  being  funk  was  farther  proved 
^j  the  tirtuitiilano*  of  thetr  having  caufed  to  be  efFe£ted 
iivftttances  tipon  the  cargo  to  the  amount  in  the  whole  off 
1 09^5014^  wlieteaa  the  gc^eda  fotind  on  board  after  the  (hip 
^irith  her  cargo  wM  weighed  np  and  brought  to  land  at 
Brrghthelmftone  were  prdfed  to  have  been  of  the  original 
taliie  a«  between  Mler  and  buyer  of  3231!.  is#  6d.  an4  no 
teore;  and  by  their  having  refpeAiveiy  withdrawn  from  the 
cargoi  after  the  fame  had  been  originally  (hipped  as  part 
thereoff  fitrveral  af  tieles,  fome  being  (lores  for  the  (htp^s  ufe^ 
%  part  of  which  were  carried  away  by  Eafterby  alooe»  and 
Mhtra  pat  on  board  a  (hip  called  the  William  beloogiag  to 
tttfterbf  aAd  Macfarhne,  for  the  ttfe  of  that  (hip  9  others 
Wing  articles  of  confidetable  value  packed  up  for  exportatioil 
M  me^chandife,  of  which  no  lefs  than  15  eon(iderable  pacb« 
»gcs  were  found  iH  (he  hou(e  of  Eafterby ;  and  other  like 
goods  whicb  had  been  at  Macfarlane's  hoiife  were  found  al 
the  hoa(e  of  a  friend  of  Macfarlane,  to  which  they  had  been 
tentovcd  for  the  p«rp4»fe  of  concealment^  upon  Macfailane^s 
being  taken  into  cuftody.    It  was  alfo  proved  that  Eafterby 
iwo  days  after  the  tofs  of  the  velel  came  down  to  Brighton} 
Hear  which  place  the  (hip  had  been  caft  away^  and  that 
Eafterify  there  in  the  pvefence  of  Macfarlane  and  CbdMn^ 
niked  atother  inritnefs  (CooperJ  where  he  had  bored  the 
Irate,  and  what  fiae  it  was,  and  whether  it  was  about  the 
ile  of  the  bindle  of  a  chiflTel  which  happened  to  be  in  the 
#0€Nn  where  they  were ;  and  the  wtlnefs  having  anfwered  that 
h  was  thereabouts,  Eafterby  bid  him  get  the  handle  out  of  the 
ehffM  and  (harpen  one  «nd  of  it  in  order  thetewitih  to^ 
plug  up  the  hole  in  cafe  the  veAcl  (hould  drive  on  (bore. 
That  Eatfcerby  afterwards  abufed  Codling  for  not  having 
taken  the  veflel  to  the  coaft  of  France,  and  there  deftroyed 
her.    And  that  Macfarlane  and  Eafterby  then  ordered  Cod- 
ling and  Cooper  to  go  to  London  together  and  focrete  them- 
felves  for  their  fafety,  which  they  accordingly  did. 

It  was  objeded  on  the  part  of  the  prifoners  Eafterby  and 
Macfarlane,  that  affuming  them  to  be  owners  of  the  (hip, 
and  that  the  evidence  ftated  proved  them  to  have  been  guilty 
of  felonioufly  procuring  the  (hip  hi  queftion  to  be  caft  away 
or  deftroyed  within  the  6th  fe£t.  of  the  aft  11  Geo.  i. 
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c.  29.J  yet  thattlie  fame  offence  did  not  appear  to  have  been 
committed  by  them  on  the  highfeas^  fo  as  to  bring  the  fame 
within  the  jurifdiflion  of  the  Court  of  Admiralty  under  the 
7th  fedion  of  the  a£l.  The  Court  referred  this  que(Uon 
alfo  as  well  as  that  which  had  been  before  made  relative  to 
the  ownerfliip  of  Eaftefby  in  the  (hip  for  the  confideration  of 
the  twelve  Judges.  And  fubje£l  to  thofe  queftions  left- the 
fadi  of  the  wilful  dedruclion  of  the  (hip  by  Codling  and 
Reid,  and  of  the  wilful  procurement  of  fuch  de(tru£lion  by 
Eafterby  and  Macfarlane,  with  intent  to  prejudice  the  above 
underwriters,  to  the  jury,  who  acquitted  Reid  [a)^  and  found 
the  other  prifoners  refpe£tivelj  guilty  (i).  The  queftions  for 
the  opinion  of  the  Judges  were,  firft.  Whether  Eafterby  was 
an  owner  of  the  (hip  Adventure,  fo  as  to  be  liable  in  that 
chara£ter  to  the  penalties  of  the  ftat.  1 1  Geo.  i.  c.  29.  f.  6.  ? 
Secondly,  Whether  the  procurement  of  the  deftru£lion  of 
•?^!^»oH.  7.  ^^  ^>P  '^y  Eafterby  and  Macfarlane  were  an  offence  com- 
jts  H.  S.  c.  15.  mitted  by  theni  on  the  high  feas  within  the  jUrifdi£lioii^^f  the 
€.%^  i,  '4/       Court  of  Admiralty  under  the  7th  fedion  of  that  ftatute^ 

This  cafe  was  argued  before  all  the  Judges  in  theExcheqqisr^ 
chamber  on  the  1 3th  of  November  1 802,  and  afterwards  at4n 
adjourned  meeting  at  St^rjeants'  Inn  on  the  30th  of  the  faibe 
month.  And  at  a  fubfequent  meeting  of  the  Judges  on  the  ad 
of  February  1 803  they  were  all  of  opinion,  that  whether  the.a£t 
of  II  Geo.  I.  c.  29.  were  confidered  as  making  the  perA>ns 
who  dire£l  or  procure  the  deftroying  of  a  (hip  principals  or 
acceffaries  \  yet  inafmuch  as  no  a£i  was  done  by  the  pri« 
foners  Eafterby  and  Macfarlane  within  the  jurifdidion  of 
the  Admiralty,  they  were  not  fubjedl  to  that  junfdi£tion,  and 
confequently  that  the  trial  was  improperly  had.  It  there- 
fore became  unneceffary  to  determine  the  other  points  raifed 
in  the  argument  of  the  cafe.^ 

The  prifoners  afterwards  received  a  free  pardon. 

(«)  On  this  account  the  evidence  which  went  to  affed  Rcid  it  not  ftated. 

{If)  No  ^oeftion  wai  reCerved  m  to  Codling*  who  afcenvaidi  fofiercd  the  pu* 
aiihmept  of  the  law. 
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Acquittal,  homicide,  -         351 

Acquittance,  forgery,  841.  845.  918. 

923.  934.  960 
Adhering  to  enemy,  -  77 

Adminiftration  letters  of  feamen,  for- 
gery. -  844.  907 
Admiralty  commiffion,  795 

— jurifdidion,  802 

Adultery,  homicide,     .      -  23^ 

Advancenxent  of  law,  homicide,  294 
Agifter's  goods,  larceny,  65  3 

Aiders  and  abettors,  clergy,  1076 

Aliens  preferred  in  church,  34 

Alderney,  realm,  -  77 

Allegiance  oathi,  -  27.51 

— —  natural  and  local,      49-55 

■  feducing  frorot  91 
Alluring  away  female  children,    450. 

45S*  460 
Alteration,  forgery,  855.  978 

Ambafladors,  arrcft,  -         429 

Aoimals,  ferx  oatarse,  larceny,  531. 
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Animals  of  bafe*  nature, 

■  domeftic, 
Apoftacy, 
Appeal  of  death, 

■  burglary, 
>  homicide, 

■■I  mayhem, 
rape, 

■  robbery, 
Apprehenfion,  trial. 
Apprentice  enlifting,  cheats. 
Arraignment,  homicide, 
Arreft  on  homicide, 
Arreft,  homicide,  295. 

■  for  felony, 
^«*  for  mifdemeanor, 

'  in  civil  fuits. 
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377 
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Arfitit 

Articles  of  war,  evidence f 
Affaidts  niuubfeloHioui,  maiicious,  or  un* 
lanvfulinUntt  -  404 

AfTault  and  battery,  404.  406 

A  (fault,  homicide,  234.  278.  281 

AfTault  on  privy  counfelior,     404. 406 

■  on  clergymen,         .         408 

■  on  member  of  parliament,  404. 

406 

■  on  revenoe  officers,  405 
— -  in  the  king's  palace,  404.  408 

■        in  We(lmin(ler*hall,  &c,    408 

■  in  churches  and  church-yards-^ 

404.410 

■  with  intent  to  murder,  &c.  404 

■  with  intent  to  rob,     405;.  415 
■    ■  with  intent  to  fpoil  doaths, 

405- 4«4 
■'  on  perfona  wrecked,  405.  422 

,  — —  on  mafler  wool- combers,  &c. 

406 

■  by  mariners  on  commander, 

405 
"    '^  on  account  of  gaming,  405. 423 


{a)  At  the  head  of  etch  chapter  will  be  found  1  partirular  Index  of  its  contents.    The  words 
Jmic  marked  wiltaBti  denote  the  ticlei  of  the  feveral  chaptcis. 
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Aflaalt  with  intent  to  obllrud  free  pai  • 

jTagc  of  grain,  4Q5.  4^5 

Aflignment,  forgdiy,    841.  844.  92}. 

Attempt  to  raviihy  -  44Q 

Attorniei,  Sec,  forgery,  IC03 

Attprney,  power  ot,  forgeryi84i*  844. 

957 
AitterMts  acquh  *>  5)9 

Avokftftt  records,  *•>  S6j 

Bi9»  ^c.  falfb  perfbsattng,  1004*  1009 
Baxlnient,  larceny.  542.  682.  684 

Baoker^t  draft,  cheats,        •  819 

■■  ■■         paper  or  check*,  forgery,  94  c 
<*■■ ;     ■'  nioaldf  for  fuch,  ia, 

■  ■■        drafts  moulds^  forgery,  •   847 
Bank-note;,  forgery,    842.  876.  883. 

8di 


Pa£i 

Booths,  larceny  and  robbery,  tjf 
Biafc*  larceflv,  529.  547.  591.  749 
B^e*kiiig  hjkk,  Sbct   481.485.  5i2« 

638 
^.  '  ■        prifopy  ftanips,  forgery,  889 

trial,  -  loi 

Brentford  hridge,  ii)i(chief  to,       1081 

Bridges,  cnirchief  toj  1041.  1081 

Brokerst  bnlkflOf  «  19^6 

Buggery^  -  -  480 

BmUn^  bfenw  cMuming^       141.  iftt 

'■  '   '•' axf oftatio* «^,  1^ 

Butglary,  *  -  481 

Burning  in  general*  -         »»»* 

and  ^/Vir    maHckna    op  frMddbM 

mifchi»f. 

Banning,  threat  oT^  *  *"f 


■»■       poflfefljon  of» 

— larceny,  530*  597 

■  — threatening  letter  for, 

lilO 

Bank  of  England,  forgery,  842.  868. 

876 

■  ■    '■  larceny,     527.  578 

Banks,  mifchief  to,  -  1042 

Baftards,  forcible  marriage,  5ec.      457 

*  ■  ■■  '■  homicide,  asS.  348 
Battery, .  .  -  -  404. 406 
Baetie,  trial  by,  -  294 
Bedford  level,  mifchief  to»  1043*  '^9' 
Bees,  larceny,  -  -  607 
Betl  metal,  larceny,  529.  547.  591. 749 
Betting,  cheats,                 •             828 

Btti  obligatory,  forgery,  918.  920.  923 
Bill  of  exchange,  forgery,  849.  923. 

944-9S4.95S-957 

*  larceny,      530.  597 

Bifboprick,  nomination  to,  34 

Boats,  overloading,  honoicide,  264 
BUckfriars  bridge,  mirchief,  1081 
Black  lead,  larceny,        S^9*  54^*  S94 

»■ mines,  mifchief,  J  085 

Black  lead  reccHersf         •  7^$ 

Blackmail,  •  538. 650 

BUfphcmy,  -             -            3 

Bond,  forgery,  843.  845.  923 

— -  larceny,  -            530.  597 

Books,  evidence,  6if  98^  99 

Bootht,  burglary,  -           492 
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4J* 


CaHieoet,  ilaaips, 
Carde  and  dice,  cheats^ 
Carnal  knowledge j 

Carrier,  larceny,  *  tgf 

Cafriert  cheat,  .  8  J I 

Carrying  away  goods*  524.  5$^ 

Carts  wxb|oQd»,  horning,  1039.  '^3 
Cats,  larceny,  -  532.614 

Cattle,  larceny,  $33.  614.  6i6 

-■*<.  ■■■  mtfrhief  to,  1040.  1070#  1077 
Ca^kei  receivers,  -  755 

Certificate  for  king's  ftores»  forgery^ 

845.  915 
**— — •  to  obtftin  letters  of  admini- 
flration  by  feamen,  forgery,  844, 907 
Challenge,  homicide,  .  %if 

Chance-medley,      lyS,  ftc.  221.  279 
Chancery  fuitors'  documents,  forgery^ 

844.  898 
Charge,  larceny,  •  542 

Charter,  forgery,  S45.  917.  920 

larceny,         •  530- 59^ 

Ofems,  -  -  813 

Children,  rape  of,  433.  43; 

Children's  goods,  larceny,  654 

Chofea  in  a£iton,  cheats,  83s 

Church  ijidblijhmenii  -         1*3.6 

— ^—  affaolt  there,  404.  410 

■  attendance  on,         19.  17*  .20 
■  ■  ■    ■■  larceny  in,  536.  623,  &c.  630. 

651 
ChriSianttyy  -  3, 4 

Clam  et  fecrete,  larceny,  J43. 700, 701 
Clandtfiint  marriagesg  -         474 

Clerjjy, 
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burglary, 

councer-picty 
^o«S€ry, 
high  treafoD^ 
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toij^  1017*  1031 

I005 
94,95.  136 


215 

408 

*73 
643 

595 

270 

141 

165 

178 
«9 

»73 
177 
167 
ISO 

t8o 


larceny  and  robbery,  737. 741. 

77^'  779'  780 

■  ■-  ■  marder, 

■r  piracy. 
Clergyman,  a^aulton. 
Clipping  coia,      '^  -    * 
Ccach-lioufe,  larceny. 
Coals,  larceny,            -  530. 
Cock- tb roofing,  homicide. 
Cm,  ^incts  rtlatingto^ 
cdourtDg  bafe  coin,  '     158. 

exportiog,  • 

high  treafoo, 

impairing,  i. '  ' 

importiog,  153.  174, 

inftrumenia  for»  * 

Irifti  -     ' 

melting, 

milled, 

principals  and  acceflarics,  putting 
ofF,  ^  •     *       -  179 

receiving,  tendering,  or  uttering, 

178.  idi,  &c. 

tools  for,  feizure  of,  1 87 

Collieries,  mifchief,  -  1081 

Combat,  homicide,        241.  278.  283 
Compaffing  kiog's  death,  '  58 

■  '     ■■■  '  prince's  death,  64 

»  queen's  deatb,  ib. 

Gompalfion,  where  excttfe,  71 

Concealment,  larceny,  657 

Conduit  heads  or  pipes,  mifchief,  1039. 

1066 
Confederacy,  homicide^  257 

Confeffion,  evidence,  539*  ^57 

"  ■  ■  evidence,  treafon^  131 

Conformity,  -  15.  20 

Conies,  larceny,  «  532,612 

Confent,  larceny,  -.  665 

Confoiracy  to  marry  paupers,  451.  461 
Codipirac/,  burglary,    ^    -  486 

■  cheati,  -  •  823 
*   ■■               evidence,;          -  96 

*  -forgery,        •  858 

*  "    ■ homicide,         -    -     257 

■  ■■■   marriage,  45 1  •  461 .1010 

Cooftable  de  foAo,  3  > S  •  3  ^7 

■  ■■  i     homicide,         *  '        376 


Pagi 

Confultmg  on  kitig V  dcfath,  iic  5 U 
Contempts  againil  the  king,  48 
Contraft,  larceny,  -  5(42 
Convention,  ^illegal  afllembly  of,  6a 
I  Copper,  coin,  -  •  16 1« 
"  ■  ■ '  larceny  of,  529.  547 .  591 .  74^ 
Coppice,  deftroying,  1037.1659 
Copy,  indidlment,  -  113; 
^-  '  ■■  panel,  '•  -  ^  ^  iijf 
time  for  giving,  how  computed^ 

Copyholds,  fraudulent  deeds,         835 
Corn,  arfon,  -  10 1 » 

Corpfe,  larceny,  539.  652 

Coroner,  extortion,  •  382^ 

— —  homicide*  •  -  376 

Corredioo,  homicide,  26  ^ 

Corruption  of  blood,  hightreafon,  106 
Cotton,  larceny  of,  533.  548,584.  620 
"    goods,  mifchief,      1041.  1C7S 
Counterfeiting  feals,  83.  85 

Counterfeit  letters,  814'  826 

Counterfeiting  coin,  -  158^ 

Counterfeiting  of  coin,  i6». 

Courts  of  julUce,  aiTaulc  in,  40^ 

Court  roll,  forgery,        845.  917.  920' 
Coventry  ad,  «  392.  394^ 

Cuftomary,  forgery,         •  920 

D. 

Debentures,  larceny,  53c.  597 

Declaration  againft  popery^  27' 

Declaration  of  deceafed,  evidence,  212 
Deed,   forgery,  841.  845.917.919, 

920.  923 
'"^^  falfe  pierfonating,  1009 

Dt^T^  hunting  or  deftroying,i036.j  049 
—  larceny  of,  S3i»  607*  608 

Defilement  of  women,  450 

delivery^,  larceny,  540.  66^ 

Demand  of  money,  ieC.        416.  1 11  r 
Deni^,  larceny,  •  65$ 

^Deodands,  -  •  386 

Depofing  king,     ^  -  59 

Depofitions,  coroner^  383.  390 

Defcription  of  profecutor,  forgery,  990 
Defertion  of  foldiers,  &c.  93 

Difcount,  larceny,  -  675^ 

Difcharge,  forgery,  841. 845. 918. 999 
Diiirefs,  homicide,  -  25?' 

'  larceny,      .        -  66a 

Dividend-warrants,  forgtry,  841. 866. 

873.  876 
h  Dividend* 


*^:>^ 


aucziT 


INDEX. 


Ftigt 
Dividend- warrtota,  faurceny  of.    53a 

Divorce,  -  -  4»7 

Dock-yards,  roifchicf*        1044.  1093 
bogs,  larceny,  -  53**5'^ 

Domeftic  animalt.  larceny,    532.  614 
Dominiont,  what  incladed.  467 

Doors  breaking,  homicide,  3  ^  1 

Drainage,  mifchicf  to,        1043.  logo 
Driving,  homicide,  •  ^63 

Duelling, fee  homicide^  198.  225.  241. 

283 

Dared,  homicide,  •  53  > 

■  robbery,  r  599*  73* 

Dwelling-honfe,  def^ription,  482.  491* 

Dying  declarations,  evidence,        353 

B. 

Eaft  India  company,  forgery,  843.  870, 

.  871.  W6 

Egg«.  larceny,  -  53* 

£jedment,4arceny,  -  600 

Enemy,  what,  •  ^  77 

>  refttfal  to  fcrve  againft,        80 

Engines,  mifchief  to.  1 042.  1 08 1  •  1 084 
Engraving,  &c.    plates  for  banker's 
paper,  forgery,  946,  &c. 

Entry  of  honfe,      481.  490.  512.  639 
Eraaure,  forgery,  -  855 

Efcape,  homicide,  -  37^ 

Effay  mark?,  forgery,  843.  890 

Eftray,  larceny,  -  6^9 

Evidence,  articles  of  war,  360 

^,.  books,  &c.  61.  98, 99 

^  confeflion,      131.  539.  697 

confpiracy,  -  96 

coroner,  -  39^ 

—  dying  declarations,         393 

—  high  treafon,  115.  &tf. 

—  letters,  -  77*  99 
rape. 


T 


Examinations,  coroner. 
Exchange,  larceny. 
Exchequer  bills  orders,  forgery, 
larceny. 


444 
390 

6'»2 

844 

S30 

597 
^xcife  duties,  &c.  844.  895 

Execution,  209.  332.  374 

Extortion,  coroner,  ^         -  382 

Extolling  pope  or  fee  of  Rome,        32 
Eycffy  putting  out,  -  393 


F. 
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Falfe  affirmation,  cheats,       8i8.  827 
Falfe  account,  ch^ts,  -  830 

Falfo  imprijonmintt  -  4*8 

Falfe  making,  iorgery,  8s S 

F^/t  pir/onaiingt  -  I004 

Falfe  pretences,  814.  827.  830 

Falfe  tokens,  •  814. 826 

Falfe  weights  and  meafures,    817,818 
Fear  of  death,  excufe,  71 

Fear,  robbery,  544.  708.711.  713. 

73$ 
Fees,  coroner,  -  39' 

Felo  defe,  fe|!  homicide,  198,  &c.  219; 

229 

inquifition. 


388 
584 

433 

55« 
1063 

268 


Felts,  larceny. 
Female  children,  abufe  of. 
Feme  covert,  larceny. 
Fencers,  mifchicf,  1039. 

Fencing,  homicide. 
Fern,  burning,  103^*  1^4^ 

Fiaitioos  names  or  charaflers,  forgery, 

848.  957.  972 
Finding,  larceny,    ^  540.  663 

.  Fine,  lialfe  perfonating,  1009 

Fifti,  larceny,  531.  607.  61a 

Fifli- ponds,  mifchief,  1039- 1065, 1066 
Fixtures,  breaking,  •  488 

larceny,  -  590 

Flax,  larceny,  -  584 

Flight,  coroner,  -  390 

Floodgates,  mifchief,  .  1043 

Flour,  mifchief,        1040.  1069,  1070 
Force,  houfc,  larceny,  641 

Forcible  entry,  homicide,  259 

Foreign  coromiflion,  piracy,  797 

country,   abiding   there   after 


order  to  return, 
frrvice, 
penii«>n, 
treafont,  trial. 


Foreigners,  fubjcdj. 

Forgery  t 

■  »■  '■'     offeals> 

cheats. 

Foxes,  larceny, 
Franks,  forgery,, 
Frauds,  W«  cheap. 
Fraudulent  deeds, 
mifchief. 


81 

81 

103, 104 

S2 
840 

89.  8^,86 

823,  824,  825 

532.  6I4 

1^44.  911 


8i5<  834,  83; 
1036 

Fulham-bridgf,  mifchief,  108 1 

Funds, 
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Funds,  forgery. 
Fur,  larceny, 
Forze,  borning, 
Fuiiian,  larceny. 
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841.  866 

1036.  1048 
584 


Game,  homicide^ 

■    affadt^ 
Gamiog,  cbeaci, 

Itrceoy, 

Qaoler,  homicide, 
-  robbery. 


G. 


260.  769 
423 
837 
670 
330 

Gilding  bafe  coin,  1^8.163 

Globe  infurance  company,    forgery, 

843 
Gloocefter,  flatote  of,  220.  222,  344 
Gold  plate,  -  -  i8a 

Goods  and  chattels,  receivers,  larceny, 

748 
Gofs,  burning,  1036.  1048 

Government,  aflumption  of,  ^9,  60 
Grain,  obtruding  paiTageof,  425. 1040. 

1068 
■     «    ■  place  where  kept,  deftroying, 

*  iK  and  1070 

Grand  larceny,  545.  736 

Great  fcal,  coanterfeiting,  83 

Grig,  burning,  1036.  1048 

Gaernfey  realm,  .  77 

Guefis,  burglary,  •  ^02 


H. 

Habeas  corpus  ad, 
Hampcon-court  bridge,* 
Harbours,  mifchief  to. 
Hares,  larcenv. 
Hats,  larceny. 
Hay,  arfon. 
Heath,  burning. 
Hedges,  mifchief. 
Heir,  appeal  of  death. 
Hemp,  larceny, 
Herefy, 
high  trea/enp  • 

— : piracy. 

Highways,  mifchief  to. 
Hiring,  larceny, 
Holy/criptures^ 
Hemidtli, 

claiTed, 

Hop -binds,  cutting, 
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mifchief,  1081 

1042.  1087 

532.  612 

'584 
1012 

1036.  1048 

1037,  1052 

349 
584 

4 

7d7»  798 

104 1.  roSo 

690,  6g\ 

3-4 
198^  &c. 

222 

1039.  io^^8 
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Horfes,  larceny,  532  614 

~  mifchief  to^  1040. 1071. 1076 
Horfe-ftealers,  receivers,  74g 

■  reftitution,  790 
Houfe,  larceny,  ^  534,  536. 623.  644 
Houfe-breaking,  implements,  523 
-larceny,    536,    537. 

623,  k^  631.  636,  637 
'■'  burning,  i  o  1  a .  1 020 

Hunters,  mifchief  by,         1036,  X049 

I- 
Identity  of  goods,  larceny,  656 

Immorality,  .        '    .  • 

Importation,  coin,  .  -  133 

ImprifinmeMi^  •  4^%^ 

Inclofures,  mifchief,  1037,  1039.  105a 
Indidment  (and  evidence),  arfon,  1014. 

burglary. 

— — — .  cheats, 

copy,   . 

forgery, 

high  treaibtt, 

homicide, 

houfe-robbery, 
--  Joinder, 

—  larceny  and  robbery,  55 u 

,  ,    777- 7«| 

clam  et  fecrete,  706 

—  mayhem,  .           ^oi 

—  petit  treafon,  338.  34a 

-  piracy,  .              805 

-  polygamy,  469 

-  f  ap^ .  -  446 
receivers,               780. 782 


484.  512 
815.  837 

o        "^ 

849-  975 

109.  ijj; 

340*  341 
635 
5^5 


robbery, 

—  (hooting  2t  another, 

—  ilabbing, 
ftatute,  895 
furplufage, 
then  and  there, 
threatening  letters. 


783 
4"4 

347 

.985 

S«4 

4*5 
1122 

words,  writings,  &c.      123 

Indorfcment,  forgery,  882.  923.  958, 

Infant,  witnefs,  -  ^^i 

Inhabitancy,  .  482. 456 

Inmates,  .  ^g^.  ^q^ 

Inquifition  of  dea^h,  coroner,  383.  385 
Inttruments  for  Bank  of  England  paper, 
poffcffion    of,    forgery,    842.  859. 

877.  879 
b  2  Jnftru- 
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IiiftromVnts  for  Bankof  EhglautJ  paper, 

engraving  piaici  for  focb,    879.881 

Irifofretftions,  -  T^-  7S 

Intcftate'a  gp^ds,  Tnccny;  ^    653 

Ireland^,  annoiiics,  forgery,  »7  > 

—  coin,  -  150 

— : — '• —  realm,  -'  ?^ 

^^ —  trial,  hTgii  treaWn,  104 

Ii^D,  larceny, 519. 547^  5^4-  S9^'  749- 

75**753 

J- 
Jerciijy  Ferry's  bridge,  mifchicf,  1081 


Lioeii.  milcMef,  »^4i- «^7| 

, ftamps,  -  W» 

Lmg.burmng,        .  1036.104ft 

Locks,  &c.  on  navigable  nvtts,  mil- 
chief  to,  -  104*-  »ov 
Lodgers,  larceny,  5*^-  SfS 
London  bridge,  roifcWef,  ^  »°** 
Londotfand  Royal  Exchange  alTuranctf 

.   colnpany,  forgery.  ^4S 

Lottery  tickets,  forgery,        844.  913 

9«| 

4QO 
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tfrfcy  realnit 
ewSs,  receivers. 
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ews,, marriage  o'i 
binder  in  indiftroent, 
6int  charge,  eleftion, 
6int  tenants,  larceny,   . 
ucige,  homicide,  * 

udgment,  &c.  forgcfy,      85  x. 
high  treaipn, 

-i piracy, 

t'udicial  a£ls,  cheats, 

~  falfe  perfonating, 

jiiftice,  officcrt  of,  homicide, 

K. 

Kidnapping,  -    ,     ^  ^'^' f  ^ 

Ktng^  (hips,  dock-yards,  ttores,  &c. 

imfchicfto,  1044*  1093 

King's  ftorci,  larceny,  534.  54*-  621. 

755-  7^7 


77 
754 
477 
515 
935 
55« 
334 
1603 

137 
812 

821 

1010 

«95 
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550.  605.606 

396 

1074 

39» 
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liand  tax  redemption,  forgery,       9 1 6 

harceny,                 -  -      .  .    S^^ 

^ in  hoofe,  534»  *^  ^*3 

from  perfon,  53'*«  ^99 

in  (hips,  538.547   646 

Lead,  larceny,  529.  547-  59^    594- 

6jO.  749 

Leather,  larceny,  -  5^4 

Legacy  dnty  ftamp,  forgery,  845,914 

Bctiers,  evidence,  99*  ^l^^ 

forgery,  -  673 

^ ^  larceny,  .$30.  579f   &e.  603. 

•  606 

— trearofi,  -  78»  79 

.  threatening,  ^  <o6 

lievying  warj  62,  63.  66 

Ikinen, teTCcny,      $33«  54^-  584*  6«o  I 


—  licences, 
«ying  in  wait,  maim, 

Maili  larceny. 
Maiming  onefelf, 
-taide. 

Maims,  - 

Mainiaining  recufants, 

Malice,  22$-  23O'  ^3i-  340-  ^•7« 
Malicious  drfrauduknt  unfcbief^  X  o  36 
Malt,  fppJUng,  &c.  1040.  1069.  1070 
Man,  ifle  of,  realm,  77 

Maniion,  4^2.491.  S«  J 

Manflaughter,  fee  bomkide,  193.218 

Mannfafturcs,  larceny,  528.  533.  5.84 

_— mifchiefy,     1041.  1077 

-  threatening  letters,  &c« 

iio8 

Marriagi  a£l,  -        ^        474 

-bigamy,  463*  465 

clandeftint  and  illegal,      47  3 

evidence,    337.    349*  463- 

469.  47  2^ 

— —  falfe  perfonating,  loio 

II  forcible  or  fraudulent,  450, 

451.  4S< 
rf giftf r  and    licences,    for- 
gery, 472,  473.  476,  477-  844-  907 
Mariners,  affaulting  comm»nder,    42a 
Manners'  tellJinonials,   forgery,  844. 

896 

Vlar flics,  mifchief  to,  1043 

Mafs,  5dC.              .      .  -                 27 

MaybtMy              •  -               39* 

,Mcal,  IpoiKng,  Ac.   104O.  1069.  1070 

Medicine^  homicide,  264 

JMeaiterranean  paffe*,  forgery,     844. 

I  906 

Member  of  parliament,  aflault  00, 404. 

406 

Memoriala  of  regiftry,  forgery,  844- 

8^97 
II  Merchanti* 
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Merchant  (hips,  mirchtcf^  £01 

Me^fa^fs,  threaceningt  lioS. 

M  iluary  (lores  certi£caceSf  forgery » 9 1 5 1 

■  ■ '  Urceny,  534. 

548.  624.755.  767 j 
Milk,  larceny,-  .  533.  61 7! 

Miller,  cheats,  -  818 

JVI I' Is  burning,  -  1018 

>4in^s,  mischief  to»  1042.  1081 

•Mifad venture,  fee  homicide,  198,  199. 

221 

.  MifchiMf^  /neJici9ui  or/raujulait,     1 03  6 
jMifpri^OD,  high,  -  ^8 

M^fprifion  of  tre^iu,  139 

;MuUke,  ]ap«<oy,  ^\o»  661 

Mohair^  larceny,  •  584 

Money,  what,  -  1^7 

»  legitimation  and  current  value, 

■■  evidcrcc  of  legitimation,     149 

*i^  (cc  coin. 

Morality,  -  -  !■ 

Moulds  for  banker's  drafts,  forgery,' 

847.945' 
Murder,  •  214. 223 

'  ■  intent  to,  aflTauIt  with,        41  f 

■  judgment,  &c.  372 

■  fentence,  -  373 

■  fee  homicide,  198,  &c. 
.Mufter  books,  navy,  evidence,  844. 9 1 1 
Mute,  hign  treafon^  135 

.Mutia/f  -  -  77: 

Name,  iniriib,  •  mo 

Natural. born  luhjeQs,  51 

.mavaUnd  military  ftores,  larceny,  534. 

548.  621) 755 
.„.  ceitificates,  for- 

.gery,  -  -  915, 

vH^vig^^le  rivers,  roifchiefto,     104.2. 

1087.  109.0.  Ioc;3' 
^JTavy  biUs,.$ickets,  &c.  forgery,  916. 

92V 

.■■■I    ■    '■ Urccny,     530 

:S91 

.Neceflxty^  homicide,  '    ^93>  294 

-^ lai-ceny,  543.  6,98 

Ne  exeat  regno  writ,  hi 

Negligence,  homicide,  aCp*  262.  265 
Newfoundland^  homicide,  370 

Nigbt,  •  483'SO'^ 
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Non  conforming  teacbers,  a^ 

Northern  counties,  larceny,    53^*  I^S^ 

-__—  mifcliief,  1036.  IO47 

Notice  of  authority,  homicide,        314 

Oaths  of  allegiance,  &c.  ^I'V 

Obligation,  forgery,  ^45.91-8-923 
Occupation,  .burglary,  500  504.  ^06 
.Office  copy,  forgery,  899 

Officers  of  crown,  high  irestfoo  againft. 

Officers  of  juflice,  homicide,  99^ 

Qmiflion,.  forgery,  -  .856 

Order  for  money  or  goods,  &c.  forgery, 

.841.  844.  9»3-  936-  945-  9y3-95^ 
Ordnance  Aores,  larcenyj     5  \4.  548. 

6»'-755 
Oiithoofes,  borgfary^  492 

—  i>urning,    .  IO20 

Outlawry,  high  tfefifon,  1^6 

Overt  ads,  high  treafon,  I  x6.  127 

'■  '■          words,     ,  ,if7«  '23 

— -— jvritings,  4<9*  1^3 

OwnerQiip,  burglary^  499 


P. 
Palaoe,  afTaults  in. 
Pales,  dellroyingi, 
Panely  copy, 
Papifls,  high  treafon, 
— : toleration, 
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1039.  1064 
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690 
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Pardop#  forgery,  (lamps. 
Parliament,  overawing  of, 
Partnerfhip,  mai^fion, 
Pa^Gon,  homidde. 

Paupers,  ^onfpiracy.to  marry,  451. 461 
Peers,  trial,  high  treafon,  108 

Penfion  from  foreign  power,  81 

Petit (latteny,  .-  54:5. 73^ 

Pait  treafon,  -  2C9  21-5.  336 

Per  infortunium,  fee  homicide,     198, 

199 
Perfonating,  forgery,  856.  467.  957. 

972 

Piracy 9  •  .4^*'  79* 

treafon,  8o,  104 

Plague,  T  •  226 

Plantations,  mifchief,  ^037.  1057.  1060 
Plants,  miicliief,        lojt^.  lo^S.  ic6o 
Pbnts,  larceny,  528.  548    588 

Plate  glafs  company,  forgery,  845  886 
......p^  larccny»  533. 618 
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678.681 

225.  251 
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Plate  glafsy  mifchief  to, 

Piat^  receivers, 

Plite  ftamps,  forger^r. 

Pledge,  larceny,         ^    541 

Poifoning, 

Poijiamy, 

Popery,  declaration  againftj  27 

>  converfioo  to,  33 

Popifli  bookf » relickB,  &e.  26 

■       —  education,  •  24 

— ——  pieftt  abiding  here,  33 

«^— —  being  relieved,  &c.  34 

— —  bolU,  &c«     ^      -  32 

Poflieffion  of  coining  inftrtiinents,  i6g 


of  goodt, 
in  larceny. 


Poft,  larceny^ 
Poft.office,  larcenyt 
Potatoes,  larceny^ 
Poultry,  larceny, 
Powdike,  mifchief  to. 
Prayer  book, 
Prefines,  forgery, 
Preifing, 

— — —  homicide. 
Pretender,  correfponding  with'. 
Principal,    accomplice  and  accefiary, 

401.  700 

I     arfon,        1013.  1017.  1031 

coin,  -  186 

--. forcible  abdadtion,  &c.    of 


$68 

681.  68| 

530.  603.  606 

5*7   579 
529.  548. 589 

614 

IC43.  IC91 

9 
844.911 

399 
307.312 

90 


women. 


forgery, 
high  treafon, 
homicide, 

trial, 
larceny, 
— — .  receivers. 


452 

849-  973 
93.96 

350 

362 

546.  742 

74^ 

804.  809 
446 


— petit  treafon, 

■  piracy, 

■  ■     ■■       rape,  - 

■  ■  -  '  ihooting  at  another,  413 
P*ifon,  homicide,  330,  331 
Prifonobreach,  trial,  101 
Privately  ftealing,                   937.  640 

from  perfon,  543.701 


P&ge 
Proclamation,  coin,  449 

Pfomiffory  note,  fof gcry,        845. 92  3 

larceny,  5  30.  597 

Property,  defence  of  homicide,        287 
II  —  or  poficflion,  larcenv,     668. 

681.689 
Profecution,  com  mencement,  1 86 

Profecutor,  dcfcription,  '  990 

Proteftant  fucceffion,  high  treafon,    90 
Provifions,  cheats,  -  821 

Pobiication,  evidence,  61 

■       forgery,   840.  849.  8$  5. 

972 

Public  jonfts,  homidde,  zyo 

Pnrpbrt,  forgery,    850. 93 1 .  980.  985 


Privity  of  contrad,  larceny. 
Privy  counfellor,  alTaalt  on. 
Privy  feal,  connterfeiting. 
Privy  fignet,  counterfeiting, 

frize  6gbting,  homicide, 
rocefs,  forgery, 
Proccfs,  legality  of,  homicidCi 


404, 


t9.^ 

406 

b4 

84 

270 

865 


Quakers,  marriage  of, 
Quaranrine, 
Quickfecs,  deftroying. 

Rabbits,  larceny, 
Ranfoming  neutral  velTels 

— i*—  attempt  of, 

^-^i  homicide, 

Raiing  indorfement,  forgery. 


477 
226 

1037.  1052 


532.  612 
80 1 

433- 43+ 
440 

aa6.  343 

88a 
Raviffi,  intent  to,  afliiuh  with,  411 
Realm,  -  -  17<5 

Realty,  larceny,  528.  5JJ7 

Receipt,  forgery,  841.843.845,846. 
914.  923.  929.  933,  934*9^0 
Receivers,  Urceny,5a9. 54O.  549.  551. 

74*.  74J 
■  "--  treafon,        87.  94*  95.  loi 

■  indidment,  127 

Receiving  or  ftealing,  767 

Recognizance*  forgery,  920 

841.  b65 

530  5v$ 

10.  19*  20.  24 

844.  897 

845.  918 
I 

3 

41P 

374 


Records,  forgery, 

'  larceny, 

Recufants, 

Reeiftry,  forgery, 

Reieafe,  forgery, 

Riiiginr^ 

Religions  impoftors, 

Refcoe  from  court, 
Refcning  murderer, 
Refemblance,  forgery,  840.  847.  858 
«  9$o,  &c. 

Reflitution  effiokm  gooJsf  5  5  *♦  7^7 
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Reward 


S^9  i  Revenue  officers,  aflault  on. 
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Reward ,  coiners,             —  1^7 

— .  king'i  ftorei,  7^3 

■             receiver,             -  77® 

«— —  ftolen  goods,     549  z^?*  77' 

Ribble  bridge,  mirchief,  io8i 

Rbc,  homicide,  -  '^Sl 

tre^foo,  67.72.75 

Rifer  and  Tea  banks,  mifchicf  10, 104a. 

10B6 

Rivers,  navigable,  roifchief  to,      I04 x 
Rob,  intent  to,  dfTdult  with,    40$.  41  ^ 

JtMiry.    524.    544.  54^-  699-  703- 

707,  &c. 

Robbing  in  hoafe,  536.  623,  &c.  631, 

632.  636.  637. 
Roou,  fiirttbs  &c.  larceny,    528.  588 

I  mifchief,  1058. 1058. 

1060 

Royal  family,  marriages  of,  473.  477* 

478 


S. 


J. 10 
92 
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Sacrament,  ^  c* 

Safe  caftody  on  arreft.  homicide, 
Sailon,  fedudion  of. 
Sale,  larceny,'  671.  674 

Sandwich  bridge,  mifchief,  ic8 1 

Sark,  realm,       ^  -  77 

Schoolmafter,  religion,  23 

Scotch  bank  note,  forgery,  925 

ScotUnd,  realm,  -  77 

Scrip  receipt,  forgery,  9*5 

Sea  and  river  banks,  mifchief  to,  1042. 

1086 

Seals,  coanterfeiting,  '     83,84 

«._  how  deftroyed,  84 

Seamen,  falfc  perfonating,  ioc6 

•  letters  of  attorney,    forgery, 

844.  907 
■  ■  —  wills,  &c.  forgery,  P44.  907 
-  .  ■  »  yielding,  &c.  to  piratef ,  8co 
Search  for  ftolen  goods,  747 

Search  warrant,  king's  (lores,  763 

Sedition,  -  -  -  48 

Seducing  from  allegiance,  91  >  92 

Scdudion  of  female  children,  450.  455. 

460 

Self  defence^  homicide,  220,  271 

■     ■  fee  homicide,       1 98,  1 99 

Sending  letter,  what,  1118.1123. 112; 
Servants,  burning,  1C19 

^  larceny,  525f  560   578 

Serving  foreign  Hates,  8f 


Pagt 

Sheep,  mifchief  to,  1 C40.  1 07 1 

Sheep-llealing,  S33-  ^i^ 

Ships,  mifchief  to,  IQ43,  1044. 1093. 

1099.  IIOI' 

larceny,  538.  547.  646 

Shooting  at  another,  41 2 

Shooting,  homicide,  269 

Shrubs,  mifchief  to,  ,1038*  1058.  1060 
Silk  goods,  mifchief  to,  1041.  1077 
— — —  larceny,  -  584 

damps,  •  88tf 

Silver  plate,    .  -  188 

Similitude,  forgery,    840.  847.  858. 

950.  954 

Simony,  -  •  35 

Slaying  the  king's  officers,  87 

Slitting  nofe,  -  394 

Sluices,  mifchief  to,  I043 

Smuggling,  homicide,  258 

Sodomy^  -  •  Afio 

Solder,  larceny,  529.  547.  590. 594^ 

630.749 
Soldiers,  correfponding  with  enemy,  77 

•— * feduAionof,  9  s 

'         teilimonials,  forgery,  844. 896 
Son,  afTanlt,  demefne,  406 

Soatb-fea  company,  forgery,  842.  870^' 

871.884 
Special  property,  larceny,  6  9  a 

Spoiling  doaths,  -  424 

Sports,  homicide,  260.  2^8 

Subbing,  (latute  of,  fee  homicide',  198. 

ai8,  246 
■  indi£lnentf  /347 

^.clergy,  ^  -  348 

Stage  coaches^  overloading,  aOi^ 

Stage  coachman's  goods,  larceny,  65  \ 
Stamp?,  forgery,  849.  886.  ^55 

Statute  merchant  or  ftaple,  forgcrf,  920 
Sterling,  -  -  r88 

Stockholder^,  falfe  perfonatinfr,    lOOC 
Stocks,  forgery,  841.  860 

Stolen  goods,  fearch  for,  747 

■  —  uking  reward  for  helping^ 

to,  •  .  549-  769 

■  —  advertifing  fqr,  549.  771 

Straw,  burning,  -  1012 

Sabfcriptions,  public,  vide  cheats,  834 

Suffragan  a^ing  without  authority,  3; 

Suicice,  -  -  229 

-■ .  ■■>  fee  homicide,  198-,  &c. 

Suitors  in  chancery,  documents,  for* 

gery,  -  844..  898 
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Straday» 
SuprenacjTf 


oath. 
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27-  5> 
27.  $1 

850 
514*  iouj^fis 


Surpiufage,  forgery, 
^■1  indidmentt 

T.  • 

Taking  from  pe^foo,  robberyy       707 
Taking,  what,  524.  554 

,T^achers,  nonconforming,  23 

^ethnical  words,  forgery,  985 

T^nor,  forgery,  849.  976.  978 

Teftaa,  .  .  7 

TeftauieRt,  forgery,  845 

TefHmonials  of  foldters  and  mariners, 
forgery,  •  '  844.  896 

Ti^&niei,  mifcbief,  1093.1101 

t  receiver?^  753 

Tbomi,  deftroyiog,  ^o^7*  '^5* 

Threat  of  acaafation,  robbery,        714 
Threatening  letters,  1 104 

Timber/larceny,  529.  589 

,-*-«— —niifokief  to,  1Q37.  1032. 1063 
Time  and  place,  homicide,'*  343 

Title,  larcf  By,  539.  659.  660 

Toleration  ad,  .  •  '7 

Xon^gne,  cnttii^  out,  .393 

Tools,  coal- mine,  larceny,  ^95 

Tools  of  mana£a&ttrer»,    dam&ging, 

.1041 

'  Tradings  with  pirates,  801 

Transfer,  Ibrgery,  84 1.  866 

Tranlportation,  return  from,  889 

Trtafon,  .    •  ••  -  *     37 

Treafon,  peut,  .  209 

Treafure  trove,  larceny,  606 

Trees,  larceny,  529.  589 

^—  mifchief,         1037-  XO52.  1063 
Trent  bridge,  mifehiet,  1081 

Trerpsflers  in  forefts,  302 

Trefpafs,  larceny,  ^40.  t6 1 

Trial,  arfon,  1014.  1032 

—  burglary,  -  511 
^—  by  battk,               -  294 

—  country,  -  992- 
*«-—  forcible  abda6tion  anddefilement, 

«-—  high  treafon,  -  t02; 

-'-*—  accotppllces  in,  •93* 

100 
regulaliOAS,  -  106 

homicide^  213.  2l8«  ^60 

Ireland,  •  I04 


i««iMl 


Trial,  larceny  and  robbery,    549.  77 1 
i     mayhem,  *    •  4O3 

-*-—  petit  treafon,  339 

^—  piracy,  806.809.811 

— —  receivers,  -  77* 

—• —  threatening  letters,  112^ 

— -*  where  apprehended,  4O8 

Trinity,  -  -  4 

True  name,  forgery,  963 

Turnips,  larceny,  {2§.  548.  58^ 

Turnpikes,  mifchief  to,       1041.  108.0 

U. 

Unknown  perfons'  property,  651 

Urfe  bridge,  mifchief  to,  10^1 

Uttering,  lorgery,  849.  972 

i  ■  •  I  leasien,  907 

■  ■  ■  ■  ftaoips,  bg3 

Validity  in  law  of  thing  forged,  847. 

Value,  larceny,  740.  633   637 

■  of  goods,  -  564 

■'"         robbery,  -  707 

Variance,  forgery,   830.    ^76,    977, 

978,  &c. 
Verdid,  burglary,  484.516 


homicide, 

larceny  and  robbery, 

robbery. 


Verge,  homicide, 
Vill,  homicide. 
Violating  the  queen,  &c. 
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7;8 

784 
361 

65 


Violence,  robbery;         544.  703.  708! 


W. 


Wad,  receivers, . 
Waifs,  larceny, 
Wains,  burning, 
•Wales,  England^ 

homicide, 

trial. 


75? 
531.  60^ 

IQ39.  io6j 

363 

.     .   55o-6,9-77» 
Walton  bridge,  mifchief,  1081 

War,  articles  of,  evidence,  36q 

Ward  (hips,  •  456.  459 

War|ike:array,;  -  6| 

V\f arrant  or  order,  forgery,  846.  923. 

^*^-»  of  arreft  .homicide*    3C9.  3 1  f 
Watches,  receivers,  *'  547.  7  " 

Weavers,  aflault  on^ 


■  ^<> 
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Weft  India  clocks,  roirchief  to«  1043. 

1093 
Wcftmiofter  bridge,  mifchief, 

hall,  ailkuU  in. 


Wife,  homicide, 

>  Urceoy, 

wicnefsy 


lOvSl 

408 

3S« 

558 
444 


Wills,  forgery,  841.  844,  845.  897. 

917.9-9,  920.923.948.953 
Witchcraft,  -  -  5 

Witoefs  aeaiDft  receivers,    552.  770. 

782 

■  falfe  p^rfonating,  1006 

• forcible  abdudioa  of  women, 

454* 
forgery, 

high  treafon, 

homicide, 

infant, 

petit  treafoo, 

polygamy, 

rape. 


851.993.  1003 
115.  127 

333 
441 

3^9 
469 

441 


Women, /oreihU  abdu^ion,  marrtagt,  amd 
defilimeitt  of^  •  4^0 

Wood,  barning,   *  -  101  s 

Woods,  deftroyin^,    1037.  1052. 1063 
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CHAP.  I. 

Qf  Offences  againft  Religion,   Morality,  and 
the  Church  Eftablifhoient. 

I.  Concerning  Blq^bemy^  Contempt  of  the  EJia'- 

hlijhed  Religion^  Religious  Impoftorf^  and 
Immorality  in  general.         -         -       §  i, 

II.  Apofiacy  and  Herefy.  -  •       §  2. 

PuntQiable  by  the  Ecclefiaftical  Courts  Only;  for- 
mer Statutes  repealed  by  (lat.  i  £liz.  c.  x.  Writ 
De  Hxretico  comburendo  taken  away  by  ftat. 
29  Car.  a.  c.  9.  Denying  the  Trinity,  or  the 
Chriftian  Religion,  or  the  Scriptures,  punifliable 
by  9  &  10  W.  3.  c.  32. 

III.  Reviling  the  Sacrament  of  tbe  hordes  Sup^ 

per^  or  propbauing  tbe  LorcTs  Day.  §  3. 
Stat.  1  £d.  6.  c.  I . 

IV.  Pretending  to  Witcbcrqfi.       -         -       §  4. 

Stat.  9  Geo.  2.  c.  5. 

JS  ^.Offences 


Offences  againjl  Religion^  Morality^ 

V.     Offences    more  peculiarly    relating   to     the 
Church  E/labliJhment  and  DifcipUne, 

1 .  Of  the  Coaformity  required  \>j  Law. 
Exception   bf  the  Toleration   ASts^    \W.li  M. 

r.  1 8.  as  to  ProUjiani  DiJJenters  :  and  3 1  Geo.  3* 
e.  3  a.  as  to  Papyis* — Extend  only  to  bona  fide 
Dijfenters  ;  and  thefe  puni/bable  byjlat.  5  Geo.  l . 
e.  4.  for  attending  Meeting  Houfes  mrith  En^ 
Jigns  of  Public  Authority.  -  -         J  J. 

2.  Derogating  from  the  Book  of  Common  Prayer.  $6. 

3.  Not  attending  Church  and  the  Sacrament. 

The f ever al  Statutes  touching  fuch  Attendance.  J  7. 
The  particular  Offences  therein  defcribed.  -  §  8. 
The  JurifdiBions  before  which  they  may  be  in* 

quired  of.  -  -  •         J  9* 

Tie  Limitation  of  Time  for  Profecutions.  §10. 
The  Porm  of  the  Indi^ment  or  other  Mode  of 

conviJling*  -  -  -         §  ri. 

Jfars  and  Excufes  by  Defendants.  §  1 2. 

The  Punifhment  i  and  where  it  is  determinable  by 

Conformity.  -  -  -         ^  ^3- 

4.  Maintaining  others,   efpecia!]jr  Teachers,  who 

fiiall  not  attend  Church.         •  -         $  14. 

5.  Other     Offences     titfuching    Non-conTorming 

Teachers  of  Scbooh.  *  -         J  ij. 

6.  Giving  or  teceivtf^  foreigli  Popifli  Education, 

or  profediRg  the  Pcpifii  Religton.    «      $  16. 

7.  Bringing  in  PofAfli  Relics^  ^  Milng  PopiOi 

Book»»  &«.  -  -         $  17. 

%.  Saying  or  bearing  Maf8«  or  otber  FopIIh  Ser- 
vice. -  -  -        J  18. 

9.  Non-taking  the  Oath  of  Supremacy,  and  mak- 

ing the  iDedaratioti  Sgairift  Popety. 

By  JScclefiaJHts  and  rithits  admonijbids  iSy  Mem* 
hers  of  Parliament ;  hy  Peffofis  holding  Places 
at  Court  i  by  Perfom  wkhin  ten  Milts  «g/" 
London.        -       •  •  *         ^  jp. 

10.  Extolling  or  maintaining  the  Authority  of  the 

Pope  or  See  of  Rome.         -         -         j  20. 

1 1 .  Putting  in  Ufc  t^opilh  Bullsi  Frocefs,  &c.  $21, 

12.  Per- 


end  the  Church  EJlabliJIoment.  3 

12.  Perverting  others,  or  being  perverted  to  Po- 
pery* -*  -  -  §  22. 

13.  Natural  born  Subjcfts    ordained  or  profefled 

by  Popifh   Authority  abiding  in  the  Realm, 
without  fubmitting  themfelves.         •         §  23. 

14.  Relieving  Popi(h  Priefts.        .-         -         J  24. 

15.  Refufing  to  eleft  or  confecrate  thePcrfon  no- 
minated by  the  King  to  a  Bifhopric.      -      $  25.  ^ 

\6.  Appointing  /Aliens  to  Church  Preferment.  $  26. 

17.  Exercifiog  Jurifdiftion  of   Suffragan  without 
due  Appointment.  «•  *        $  27. 

18.  Simony. 

Hew  far  cognizable  at  Common  Law.^^Stat» 
31  E/iz.  c.  6.  W.  VM.Ji.  I.  c.  16.  12  An. 
r.  12.  -  -  -        J  28. 

I.  Of  Blajphemyy  Contempt  of  the  Eftahli/hed 
Religion^  Religious  Impofiors^  and  Immorality 
in  generalL 

ALL  blafphemies  againfl  God,  or  the  Chriftian  Religion,  $  f« 

or  the  Holy  Scriptures,  are  indiftable  at  common  law,  ^^°lp^<^y^ 

.1  Hawk  ch   c. 

as  well  as  upon  the  ftat,  9  &  loW.  3.  c.  32.  after  mentioned.  3  Bac.  Abr.  474.. 
So  arc  all  impoftors  in  religion  s  fuch  as  falfely  pretend  to  ex-  J  Bi»c^Com.  59. 
traordinary   miOions    from  God,    or  terrify  or  abufe  the  10W.3.  c  32. 
people  with  falie  denunciations  of  iudc^ments.     Thefe  laft.  if  'Cf'^f* .       . 
the  ate  be  done  with  intent  to  make  any  pubhc  diiturbance,  poftort, 
are  by  the  ftat.  5  Eliz.  c.  15.  puniHiable  for  the  firft  offence  s^^>s-  c  15. 
by  a  fine  of  lol.  and  one  year's  imprifonment ;  and  for  the    '  *'  ^* 
fecond,  by  imprifonment  for  life,  and  a  forfeiture  of  all  the 
ofTender's  goods  and  chattels ;  one  moiety  to  the  crown,  and 
the  other  to  any  petfon  who  fiiall  fue  for  the  fame.     In  like  Contempt  of   • 
manner,  all  malicious  revilings,  in  public  derogation  and  tJ^  EJlablljled 
contempt  of  the  eftablifhed  religion,  are  punifliable  by  the        '•^'^  ' 
common  law,   inafmuch  as  they  tend  to  a  breach  of  the 
peace*   Similar  to  thefe  are  all  fcandalous  and  open  breaches  Open  Immora* 
of  morality  exhibited  in  the  face  of  the  people  \  fuch  aa  was  ^^^      ^ 
the  condudl  of  one  who  expofed  himfelf  naked  to  the  public  ^ir  cbaries  Sed« 
view  from  a  balcony  io  Covcnt- Garden. — OiFcnccs  of  this  2*6 V. "  str'790! 
kind  fap  public  morals,  tbe  neccifary  foundation  of  good  go-* 
yemment;  and  .are  therefore  properly  cognizable  by  the  tem- 
poral magiftrates,  who  may  punilh  the  offenders  by  fine, 
imprifonment,  and  fuch  other  corporal  punifliment  as  the 
circumitances  may  require. 


Ch.  I.  ^  t. 


Offences  againjl  Religion^  Morality^ 


II.  Of  Apojlacy  and  Herefy. 


$  2.  Apo(lacy  and  Herefy ;  the  one  an  entire    falling  oflT 

tHtwk.ch.1.  from  the  Chriftian  Religion,  the  other,   in  its  legal  fenfcj 

390.  &c.  *  the   adoption  df  any  erroneous  tenet  not  warranted  by 

4BUC.  Cora,  jj^g  cftabliflicd  church,  arc  in  their  nature  ecclefiaftical  of- 

43—- 50i  '  .     ^  • 

3Bac.Abr.47x*  fences,  and  properly  inquirable  and  punifliable  by  the  fpi- 

lEUt^c.  i.f.36.  ritual  court ;  the  ftat.  i  Eliz.  c.  i.  having  repealed  all  for- 

I  Ed.  6.  c.  x».    mcr  ftatutcB  relating  to  herefy,  leaving  it  as  at  common  law; 

i9Car.«.  C.9.    and  the  ftat.  29  Car.  2.  c.  9.  having  taken  away  the  writ  de 

Vide  I  Male 410.  haerctico  qomburendoy  by  which  the  judgments  of  that  court 

were  fometimes  enforced,  as  well  as  all  capital  punifliments 

iH«le4oo,7»8.  in  purfuancc  of  ecclefiaftical  cenfures.    But  ftill  the  com- 

iHawiuch.  2.    jj^Qu  law  courts  win  take  cognizance  incidentally,  whether 

or  not  a  matter  be  herefy,  notwithftanding  the  judgment  of 

the  ecclefiaftical  court ;  and  will  only  give  credence  to  then: 

fentence  fo  far  as  it  concerns  ecclefiaftical  cenfures.     And 

9&X0W.  3.     by  the  ftat.  9  &  loW.  3.C.  32.  "If  any  perfon,  having 

c.  3a  andvu£r    \^^^  educated  in,  or  at  any  time  having  made  profeflion 

19  refirain  fro-     of,  the  Chriftian  religion  within  this  realm,  {hall  upon  in- 

/J^^rf! '"         "diftment  or  information  be  conviftcd  by  the  oath  of  two 

or  more  credible  witnefles  in  any  of  the  courts  of  Wcft- 
minfter,  or  at  the  afllzes,  of  denying,  by  writing,  printing, 
teaching,  or  advifed  fpeaking,  any  one  of  the  perfons  in 
the  Holy  Trinity  to  be  God,  or  of  aflcrting  or  maintain- 
ing that  there  are  more  Gods  than  one,  or  of  denying  the 
truth  of  the  Chriftian  Religion,  or  the  Divine  authority 
of  the  Holy  Scriptures,  he  fliall  for  the  firft  offence  be 
adjudged  incapable  of  any  office  or  employment,  ecclefi- 
aftical, civil,  or  military ;  and  for  the  fecond  (hall  be  dif- 
abled  to  fue  any  aAion,  &c.  or  to  be  a  guardian,  executor, 
or  adminiftrator,  or  to  take  by  any  legacy  or,deed  of  gift,  or 
to  bear  any  office  civil  or  military,  or  benefice  ecclefiaftical, 
for  ever,  within  this  realm }  and  (hall  alfb  be  imprifoned  for 
,  three  years  from  the  time  of  fuch  conviAion."  But  it  is 
thereby  provided  ( f.  3.),  that  a  public  recantation  of  the 
error  in  the  fame  c6urt  where  the  party  was  convi£ted, 
within  four  months  after  the  firft  convi£iion,  (hall  difcharge 
him  for  the  firft  offence  from  all  difabilities.  And  by 
f  2.  no  perfon  (hall  be  profecuted  under  the  a£t  for  any 

words 


and  the  Church  Efiablijhment.  5 

vords  fpoken»  unlefs  information  thereof  (hall  be  given  on     Ch.L.§s. 
or  within  four  days  after  to.fomc  juftice  of  peace,  and  A^afatj^lUrtif. 
the  offence  be  profecuted  within  three  months  after  fuch   — — ^ 
information^ 

This  ftatute  does  not  take  away  the  common  law  pro- 
ceeding againft  libellers  of  the  Chriftian  Religion,  which 
was  the  courfe  lately  adopted  againft  a  mod  iippious  writer  Res  v.  T.  Paine 
Of  this  fort/  *^^'*'^'*'*- 

III.  Reviling  the  Sacrament  of  the  LorcTs  Supper^ 
or  profaning  the  JjorcTs  Day. 

By  the  ftat.  i  Ed.  6.  c^  i.  f.  i.  ^*  Whoever  (hall  deprave,         }  3. 
defpife,  or  contemn  the  moft  blefTed  facrament  of  the  Lord's  l^^-^-  c/- 
bupper,  m  contempt  thereof,  by  any  contemptuous  words,  i  Mar.  c.  x. 
or  words  of  depraving,  dcfpifing,  or  reviling  j  or  (hall  ad-  \^i^,^^'^,^,^ 
vifedly  in  any  otherwiCe  contemn,   defpife,   or  revile  the  f^Uf  3  Bac.  Abr. 
fame,  contrary  to  the  effeAs  and  declaration  abovefaid,  (i.  e.  ^^^* 
as  fet  forth  in  the  preamble,)  (hall  fuffer  imprifonment,  and 
make  fine  and  ranfom  at  the  king's  pleafure,"  (i.  e.  in  the  dif-  (1  Hale  375.) 
cre^ion  of  the  court).    By  the  fame  fedion  the  ofience  is  to 
be  inquired  of  and  indi£ted  before  juAices  of  the  peace 
{three  at  leaft,  and  one  of  the  quorum)  in  their  quarter 
fe(&ons*    By  f.  5.  the  indidment  muft  be  preferred  within 
three  months  after  the  oflFence  committed. 

The  profanation  of  the  Lord's-day  or  Sunday,  is  by  a  Profaning  the 
variety  of  (tatutes  puni(hable  in  particular  inftances  by  fum-  Lord*t-day. 
psx^ry  procefs  before  magiftrates  i   but  it  is  alfo  faid  to  be  ^'"  ^''  ^"j^^ 
indidable  at  common  law  \  and  there  is  a  precedent  of  fuch  ch.6.  £  i.a.  3> 
an  indi£lment  again(t  a  butcher,  in  which  he  is  charged  to 
be  a  common  Sabbath  breaker  and  profaner  of  the  Lord's- 
day,  and  for  having  within  certain  times  mentioned  kept 
public  and  open  diop^  an4  expofed  meat  to  fale  to  divers 
perfons  unknown. 

m 

IV.  Pretending  to  Witchcraft. 

The  better  fenfe  of  modern  times  has  properly  transferred         $  4. 
the  puni(hment  from  the  adual  commi(rion  of  this  fuppofed  ^^' '  '^'ujlc. 
offence  to  the  impoftors  who  now  make  pretence  to  it.  Com.  60. 
For  the  ftat.  9  Geo.  a.  c.  5.  f.  3  &  4.  enads,  that  **  No  9  Geo.  a.  c  5. 
prolecutiony  fuit,  or  proceeding  (hall  be  had  againft  any  Tju-Tc/ifr 

B  3  perfon 


6  Offences  againji  Religion^  Morality^ 

Ch.  r.  §  4.  ^erfbn  for  witchcraft,  forccry,  enchantment,  or  conjuration^ 
Witchersfu  oy  fo,  charging  another  with  any  fuch  offence,  in  any  court 
in  Great  Britain  :  and  that  if  any  perfon  (hall  pretend  to 
cxercife  or  ufe  any  kind  of  witchcraft,  &c.  or  (hall  under-* 
take  to  tell  fortunes,  or  pretend  by  their  ikill  or  knowledge 
in  any  occult  or  crafty  fciencc,  to  difcovcr  where  or'in  what 
manner  any  goods  or  thatteis  fuppofed  to  have  been  ftolen 
or  loft  may  be  found  ;  every  fuch  offender,  being  thereof 
lawfully  convi£t^d  on  indiAment  or  information,  (hall  be 
imprtfpned  for  one  year }  and  onee  in  every  quarter  of  thi 
faid  year,  in  fome  maricet  town  of  the  proper  county,  upon 
the  market  day  there,  (hall  (land  openly  on  the  pillory  for 
one  hour,  and  alfp  (hall  (if  the  court  think  fit)  give  fureties 
for  good  behaviour  in  fuch  fum  and  for  fuch  time  as  the 
court  judge  proper,  and  in  fuch  cafe  be  further  imprifoned 
until  fuch  furetiea  be  given."  Alfo  by  the  vagrant  zfk 
xiCt^x,  c.5^    17  Geo.  2.  c.  5.  f.  a.  all  jugglers,  fortune  tellers,  and  gyp* 

(ies  pretending  to  flkill  10  phyfipgnomy,  palmiftry,  or  the 
like  crafty  fcience,  or  pretending  to  tell  fortunes,  &c.  (hall 
be  deemed  rogues  and  vagabonds^  and  fuSer  at  the  a£k 
direds* 

V.  Offences  more  peculiarly  relating  t$  the  Church 
EJlabli/bment  and  Difcipline. 

I.  Conformity  required  by  Law. 

$  J.  A  multitude  of  (latutes  have  been  pafled  from  time  t6- 

time  for  the  proteAion  of  the  eilabli(hed  church,  and  to 
promote  conformity  tWctcto;  particularly  in  oppofition 
to  the  popifli  religion  and  fuperititions.  It  is  ufele(B  at 
this  day  to  ifiquire  into  the  hiftory  of  alljhefe  laws^ 
many  of  which  would  only  form  a  catalogue  of  human, 
vroes.  Doubtlefs  mod  of  thcfe  provifions  were  found  ne- 
cefTiry  in  times  of  fraud  and  violence,  and  while  the 
church,  as  by  law  -now  eftabli(hed,  wa$  in  its  infancy :  they 
were  pafled,  to  ufe  the  words  of  Lord  Bacon,  upon  the 
fpur  of  the  occaiioQ.  But  the  ameliorated  ftate  of' the 
civilized  world,  and  a  juiler  fenfe  of  the  true  pTinciples  of 
chriftian  charity,  as  well  ae  of  found  poiky,  have  tended  to 
foften  their  rigovr ;  and,  though  flUl  retained  on  the  da* 
Nte  booki   they  arc  naofiiy  faileq  iotp  difufe*     Tb^ 

Tcfpe^ing 
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Kfpc^ing  proteilant  dificnters  are  nearly  in  a  ftate  of  per-     Ch.  I.  §  5. 
pctuat  fufpcnfion  by  the  annual  aft  of  indemnity,  which  is  ^f'"'rL  ^^l"^ 
pa  fled  foir  tlie  prote£iion  of  thofe  who  may  have  incurred    Ejiabijhmtitt. 
penalties  by  breach  Qf  the  corporation  and  teft  aftf.    Th^  ■ 

particular  examination  of  all  thefe  laws,  creating  oSqnces 
cogoi^iable  by  the  fuperior  jurifdiclions^  would  naturally  fall 
within  the  fcope  of  this  treatifc }  yet,  by  reafon  of  their 
diTufq,  and  becaufe  I  have  nothing  new  to  add  to  what  is 
silres^dy  in  print  upon  thcfc  fubjefts,  I  (hall  content  myfelf  ^'<^^4Biic  Com. 
with  mentioning  the  principal  heads,  incidentally  and  briefly  ch.^— r6.  *^ 


nciu- 


QQticing  feme  regulations  of  lef»  general  operation,  and  re-  J"**  *  ^^*  '^• 

ferring  for  the  reft  to  thofe  treaiifcs  whtre  this  whole  code 

of  laws  is  very  perfpicuoufly  detailed.     And  I  am  the  more 

induced  to  adopt  this  method  with  refpeft  to  fuch  laws  as 

arc   principally  levelled  at  diflenters  from  the  eftablifhed 

church,  whether  proteftantsor  papifts,  Hnce  the.ir  operation 

is  very  materially  mitigated,  and  in  fome  inftances  wholly 

done  away,  by  the  two  principal  afts  of  toleration  upder-  Exception  hy 

mentioned.  toleration  adt. 

By  the  ftat.  j  W.  &  M.  c.  18.  f.  2.  emphatically  called  Proieffant 
the  Toleration  Aft,  "  all  perfons  diflenting  from  the  cftab-  Dijfenters. 
lilhed  church  (except  papifts  and  thofe  who  (hall  in  preach-  iW.&m.ciS. 
ing  or  writing  deny  the  dodrines  of  the  Trinity)  are  exempted  ,*  ^cfo.'j  c.  44. 
from  all  penal  laws  relating  to  religion,  except  the  ilat#  4^^><^<^<'°>-53- 
;k5  Car.  2.  c.  2*  (by  which  all  officers  of  truft  are  bound  to 
receive  the  facramept  acpprding  to  the  ufage  of  the  church 
of  England,  and  alfo  to  take  the  oaths  qf  allegiance  and 
fupremacy,  and   the  teft, — or,  being  Quakers,    make  bj^ 
}{  Geo,  ).  c.  $«  a  Qmilar  aij^rmation}  ^    and  alfo,  except  the 
ftat.  3Q  Car.  2.  ft.  2«  c.  i«  (amended  and  in  part  repealed 
by  2  Geo.  2.  c.  31.  by  which  the  members  of  both  houfesr 
of  parlianient  are  bound  to  rpalfc  a  declaration  againft  tran- 
fubftantiatipn,  and  the  invocation  of  faints,  and  the  facrifice 
of  the  mafs):    provided  fuch  di^enters  take  the  oath  of 
allegiance  and  fupremacy,  and  ipake  the  abovementioned 
declaration,  and  come  to  fome  congregation  for  religioua 
woffliip,    in  fome  place  regiftered  either  in  the  bifliop's 
court,  or  at  the  county  fcfllons,  the  doors  whereof  fliall  not 
be  locked,  bar?ed,  or  bolted/' 

Alfo  by  the  ftat.  31  Geo.  3.  c.  32.  "  Perfons  profeffing  Toleration  of 
ihc  popifh  religipni  taking  the  oath  of  allegiance' and  abjura-  Papiflu 
lipn,  und  m^Mng  the  declaration  therein  okcntioned,  ftinll  be  3^  ^^o.  3.  c  ^2. 

S  4  relieved 
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Cfa.  I.  §  5.     relieved  from  the  penalties  and  difabilities  of  the  feverat 
^"c^ "K^"^   *^®  ^^^  againft  non-conformifts,  which  arc  the  fubjed-matter 
Ejlah/ijLent.    of  moft  of  thc  rcofiaindcr  of  this  chapter.    This  new  oath 
■  and  declaration  may  be  taken  in  any  of  the  courts  of  Weft-, 

minfter^  or  at  the  general  quarter  feffions  of  the  place  where 
the  party  (hall  refidei  and  (hall  be  fubfcribed  by  him  with 
his  name  at  length,  or  his  mark,  (the  name,  &c.  in  the 
latter  cafe  to  be  written  by  the  officer  of  the  court,)  and 
his  title,  addition,  and  place  of  abode  $  and  it  (hall  remain 
in  fuch  court  of  record.  And  the  proper  officer  of  the  court 
(hall  give  the  party  a  certificate  of  fuch  declaration  and 
oath  having  been  duly  made,  &c.  (for  which  2  s.  and  no 
more  (hall  be  paid) ;  and  fuch  certificate,  on  proof  of  the 
certifier's  hand,  and  that  he  a6led  as  fu(  h  officer,  (hall  be 
fufficient  evidence  of  the  faft,  unlcfs  falfificd.  With  a  pro- 
vifo  (  r,  9*)  that  all  laws  made  for  frequenting  divine  fcrvice 
on  Sundays  fliall  be  ftil^  in  force  againft  offenders,  unlefs 
fuch  perfons  ftiall  come  to  fome  congregation  permitted  by 
this  zCt,  or  by  the  abovementioned  a£t  of  the  i  W.  &  M^ 

c.  i8. 

The  above  ftatutes,  founded  on  the  beneficent,  wife,  and 

juft  principles  of  toleration,  were  intended  for  the  protection 

{a)  The  ads,  or  parti  of  «£)S|  enoinerated  as  cooditiooally  repealed,  are  the 
1  Elif  c  a.— 23  Elis.  c.  i.— 29  Elis.  c.  6.— 35  Elis.  c.  2.— >s  (vutgo  i)  Jac.  i* 
c.  4.-3  Jac.  I.  c.  4.  &  S-— >7  J>c.  X.  c.  6.  in  refpe^^  of  not  refortiDg  to  the  paridi 
church,  or  for  keeping  any  fervant  or  other  perfon,  being  a  papift,  who  fliall  not 
lb  refoit :  alfo  23  Blix.  c.  i. — 17  Elis.  c.  !•— 35  Elif.  c.  2.— 1  (valgo  i)  J'c.  i« 
c»4.-— 3  Jac.  I.  c.  5.-— 3Car.  1.  0.2.-^5  Car*  2.  c.  2.  in  refpefi  of  being  ^ 
papift  or  reputed  papift,  or  profeffing  or  being  educated  in  the  popi(h  religion,  of 
hearing  or  faying  mafs,  or  being  a  prieft  or  deacon,  or  entering  or  belonging  to 
any  ecdcfiaftical  order  or  community  of  the  church  of  Rome,  or  being  prefent  at 
Hr  performing  any  rite,  &c.  of  the  popifli  religion,  or  maintaining  or  affiltio^ 
others  therein,  or  teaching  or  inft'uding  youth,  not  being  in  either  univeriity,  &c. 
or  not  taking  the  child  of  any  proteftant  father,  ice.  x  alfo  the  i  W.  &"  M. 
Aat.  I.  c.  9.  as  to  removing  papifti  from  London  and  Weftminfter  $  aad  30 Car.  «, 
*        c  5.  as  to  papifti  advifediy  coming  into  the  king^s  prefeoce,  &c. 

The  z&i,  or  parts  of  ads,  abfulutely  repealed,  ate  (he  x  Eiie.  c  x*"-"3  Jac.  I, 
c.  4. — X  W.  &  M.  ft.  X.  c.  S— -X  Geo.  i.  ft.  2.  c.  13.  and  25  Cat. 2.  c.  2* 
touching  the  tender  of  the  oath  of  fupremacy  and  obedience  therein  referred  tc^ 
4nd  of  the  declaration  againft  tranfubftantiatton,  and  the  penalties  thereby  in-r 
Hinted  upon  perfons  refufing  or  negledling,  upon  fuch  tender,  to  take  the 
oath,  and  make  the  £iid  declaration  :  alfo  the.  ads  of  the  i  Ceo.  x.  ft*  2«  c  55* 
requiring  papiils  to  reg*fter  their  names  and  real  eftates ;  and  3  Geo  x.  c.  x8.  9fid 
other  fublcqueot  ads,  difabting  them'  from  taking  by  any  deed  or  will^  iinlefi 
regiftered  within  a  certain  time  ;  and  the  7  &  8  W.  3.  c.  4.  and  1  Geo.  i.  ft.  s. 
c.  13.  difibling  them  from  bemg  barrifters,  attornies,  &c.  piorided  they  take  and 
fttbfcribe  the  new  oath  laii  decUratiop  prefcribcd  b]r.;faft  ft«tote  |i  C^  3.  c«  32- 
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ef  confcientiotts  petfonsy  who  are  bona  fide  members  of  the      Ch.  I.  %  $. 
xtfpeAive  congregations  fo  regiftered.     But  neither  will  the    ^J^»  «f '<s^ 
mere  a£l  of  regiftry  proted  perfons  reforting  to  fuch  meet-     EfuJ^mgni^ 
log  houfes  and  chapels^  unlefs  they  otherwife  bring  them-    *-s"  ■ 

felves  within  the  proteflion  of  one  or  other  of  thefe  ftatutes.  ^*'  ^'J^  M- 
Nor  will  a  profeffi!d  churchman,    who  has  occafionally  fliire,  iBUc 
attended  fuch  meetings,  be  cxcufed  on  that  account  from  Britton^v'stiii- 
the  penalties  of  not  attending  his  own  church.  <UiIi,6Mod.i9a. 

Toleration,   however^   like  other  good   things,   has  its 
boundaries,  and  is  not  to  be  puihed  to  the  length  of  giving 
public  encouragement  to  diflent  from  the  national  ellablifli- 
ment.   Id  the  fpirit  of  caution,  therefore,  the  ftat.  5  Geo.  i.  5  Geo- 1*  c.  4, 
€•4*  has  ena£ted,  <' That  if  any  mayor,  bailiffi  pr  other  />#«rmM/i» 
magiftrate  in  England,  Wales,  Berwick-upon-Tweed|  pr  the  ^ulpMe^ 
iilcs  of  Jerfey  or  Guernfey,  (hall  knowingly  or  wilfully  refort  ^fz"** 
to  or  be  prefent  at  a^y  public  meeting  for  religious  wor(hipi 
other  than  the  church  of  England,  in  the  gown  or  other 
peculiar '  habit,  or  attended  with  the  enfigns  belonging  to 
his  office,  he  (hall  be  difabled  to  hold  fuch  office,  and  ad^i^ 
judged  incapable  to  bear  any  public  office  or  employment 
whatfoever  within  England,  Wales/'  &c. 

2.  Derogating  from  the  Book  of  Common  Prayer. 

The  book  of  Common  Prayer  was   eftabliflied  by  the         $^* 
,  (tat.  2  &  3  Ed.  6.  c»  I.  and  5  &  6  Ed.  (^.  c.  i,  which  being 
'repealed  by  the  (lat«  1  M.  c.  2.  was  again  revived  by  ftat. 
I  Eliz.  c.  2.  i  and  by  the  latter  ftatute  f.  4,  5,  6.  "  If  any  itliz.ci. 
parfon,  vicar,  or  other  miniller  who  ought  to  fay  the  faid  32$.  &«. 
common  prayer,  &c.   (this  includes  clergymen  who  have  (Hawk.  ch. 7. 
no  cure  as  well  as  thofe  who  have),  (hall  refufe  to  ufe  it  in  ^'bjic.  Abr.*?*. 
fuch  church,  &c.  or  other  place  where  he  (hould  ufe  to  BfmimBi 
minifter  the  fame,  or  wilfully  or  obftin^tely  ftanding  in  the 
fame  ufe  any  other  form,  or  fpeak  any  thing  in  derogation 
of  the  faid  book  or  any  thing  therein  contained,  he  (h^H  on 
f;onvi«£^ion  forfeit  for  the  firft  offence  one  year's  profit  of 
all  his  fpiritual  promotions »  and  (hall  fuffer  fix  months  im- 
prifonment ;  and  for  the  fecond  offence  (hall  fuffer  one  year's 
imprifonmeqt,    and    be    deprived,  &c.   an4  for  the  third 
offence  be  deprived,  &c.  and  imprifoned  for  life."     And  by 
f.  7  &  8.  if  fuch  offender  have  no  fpiritual  promotion,  he 
piall  for  the  firft  offence  be  imprifoned  a  yeari  and  for  the 

fecond 


iert. 
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cb.L  ^6.  fecond  be  impiifoncd  for  life.      The  jarifdi£kion  of  thu 

^cT'^r^  ecclefiaftical  court  being  faved,  and  the  ftatutc  being  only 

Mfiaiifimut,  in  the  affirmativei  it  does  not  preveat  that  court  from  pro^ 

-*  ceediDg  agaiaft  fuch  o&nders  in  iti  own  way*  even  for  tho 


,H.wk.ch.7.    firft  offence. 
Byptrfat'm  Bj  f.  9.  &c.  of  the  fame  ftatute,  *<  If  anjperfon  (hall  in 

^twai.  plays,  foBgs,  or  other  open  wordsi  fpeak  any  thing  in  de« 

rogation,  depraving,  or  defpifmg  of  the  (aid  book  or  any 
part  thereof;  or  by  open  h(k  compel  or  otherwife  procure 
or  maintain  any  minifter  to  fay  any  common  prayer  openly, 
£cc.  in  other  form  \  or  (hall  by  any  of  the  faid  means  uik» 
lawfully  interrupt  or  let  any  minifter  to  fay  the  faid  com* 
mon  prayer  in  manner  and  form  required,  he  (hall 
forfeit  too  marks  for  the  firft  offence,  and  400  for  the 
fecond,  &c.  (which  if  he  pay  not  within  fix  weeks  after 
conviAion,  he  (hall  fuffer  fix  months  imprifonment  for  the 
(irft  offence,  and  twelve  months  for  the  fecond) ;  and  for 
the  third  offence  (hall  forfeit  all  his  goods  and  chattels)  an4 
(hall  fuffer  imprifonment  for  life." 

3.  Not  attending  Church  and  Sacrament. 

tn  treating  of  thefe  offences  I  (hall  (irft  refer  to  the 

Stat^ef*         fcvcral  ftatutes  relative  to  the  fame.     The   fiat,  i  Eliz. 

.lEiis.c.  2.        c.  2.  f.  14-  ena^s,  «  That  all  perfons  inhabiting  within 

^Att'firfiMjbaU    this    rcalm,   or  any  other  the   queen's   dominions,   (hall 

rt/ort  to  thiirja'  jiiiigcntly  and  faithfully,  having  no  lawful  or  reafonable 

*         excufe  to  be  abfent,  endeavour  themfelvcs  to  refort  to  their 

pari(h  church  or  chapel  accuftomed,  or  upon  reafonable  let 

thereof  to  fome  ufual  place  where  common  prayer  and  fuch 

fervice  of  God  (hall  be  ufed  in  fuch  time  of  let,  upon  every 

Sunday  and  other  days  ordained  and  ufed  to  be  kept  as  holi* 

days,  and  then  and  there  to  abide  orderly  and  foberly  during 

the  time  of  the  common  prayer,  preaching,  or  other  fervice 

of  God  there  to  be  ufed  and  miniftered  ;    upon  pain  of 

punifhmenc  by  the  cenfures  of  the  church,  and  alfo  upon 

pain  that  every  perfon  (o  offending  (hall  forfeit  for  every 

fuch  offence  I2d.  to  be  levied  by  the  churchwardens  of  the 

pari(h  where  fuch  offence  (hall  be  done,  to  the  ufe  of  the 

poor  of  the  fame  pari(h,  of  the  goods,  lands,  and  tenements 

ymnUiSin*        of  fuch  offender,  by  way  of  diftrcfs."    S.  17.  gives  authority 

to  juftices  of  oyer  and  terminer  or  of  aflize  to  inquire,  hear» 

and 
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and  determine  the  offences  :  and  by  f.  20  ofiendera  mult  be  ch.  I.  §  7. 

iadified  at  the  next  general  fcffiona  holden  before  fuch  oS^^ta  agsm/t' 

joftices  next  after  the  offences  committed.     And  by  f.  24.  Ef^Mifimti^. 
PuniQiment  by  the  ordinary  for  any  fuch  ofience  is  a  bar 


to  a  profecution  before  the  juftices  for  the  fame.  Umttuhm. 

The  Rat.  ajEliz.  c.  1.  C  5.  enads,    That  every  pcrfori  ^^^tnzlili^ 
above  the  age  of  16  years,  who  fhall  not  repair  to  fome  c^*  '<>•  ^*  33* 
chardif  chapelj  or  ufual  place  of  common  prayer,  but  for* 
bear  the  fame,  contrary  to  the  former  ftatute  of  i  £liz. 
being  thereof  lawfully  convi£led,  (hall  forfeit  to  the  queen 
for  every  month  he  or  (he  fhall  fo  forbear  20 1.  {a)  \  and  that  J^^^Zbf&c^ 
over  and  bcfides  the  faid  forfeitures,  every  perfon  fo  for-  Recgfrixatiee 
bearing  for  12  months  as  aforefaid  (hall,  for  their  obftinacy,  wv.  ;-urrfi>j/«r 

^  '      FOO0  bebawiutfm 

after  certificate  thereof  in  writing  made  into  B;  R.  by  the 
ordinary  of  the  diocefe,  a  juftice  of  aifize  and  gaol  delivery, 
or  a  juftice  of  peace  of  the  county  where  fuch  offender  (hall 
dwell  or  be,  be  bound  with  two  fufEcient  fureties  in  200 1.  at 
leaft  to  the  good  behaviour,  and  fo  to  continut  bound  until 
they  conform  themfelves  and  come  to  the  church,  according 
to  the  true  meaning  of  the  ftatute  1  Eliz.  c.  2. 

By  f.  8.  Juftices  of  th<  peace,  as  well  as  other  juftices  JunjiiSim. 
named,  may  inquire  of  offences  within  this  and  the  former 
ftatute,  within  one  year  and  a  day  after' fuch  offences  com- 
snitted.  And  by  f.  9.  Juftices  of  oyer  and  terminer,  of  aflize, 
and  of  gaol  delivery,  have  power  to  inquire,  hear,  and  deter«^ 
mine  offences  within  thisa£l. 

By  f.  II.  Any  perfon  who  (hall  forfeit  any  fums  of  money  Tmprifiamewt  n 
by  vhrtuc  of  this  aft,  and  (hall  fail  to  pay  the  fame  within  forfZurtV^^^ 
three  months  after  judgment,  (hall  be  committed  to  prifoti 
till  he  have  paid'the  faid  fums,  or  (hail  conform  himfelf,  or 
go  to  church,  and  there  ^o  as  is  aforefaid. 

And  by  f.  10.  Every  perfon  guilty  of  any  offence  againft  Caufet  of  iRf" 
this  ftatute,  who  (hall  before  he  be  thereof  indifted,  or  ajt  his  \uitSl!^ 
Sirratgnment  or  trial  before  judgment,  fubmit  and  conform 

« 

{a)  By  f.  1 1.  Ooe-tblrd  to  the  queen  for  her  own  ofcy  one-third  to  the  queen 
for  the  ttfe  of  the  poor  (i )  of  the  pari(h  where  the  offence  is  committed,  and  one- 
tbiMl  to  whoetef  ihall  Cue  for  the  fame.  (Vide  i  Hawk.  ch.  lO.  f.  31.  jlcc.  « 
toclMdivifionof  the(tforf«tture«.)  .    . 
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(1)  *Tbe  ft9  Elif .  c.  6.  f.  7,  esaUn  ths  M  ireiAtxarj  fee,  tt  iMic«  a  fbrthftr 
^iftri^atim  vf  thif  third* 
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himfelf  before  the  bifliop  of  the  dioccfe  where  he  (ball  be 
refideaty  or  befoie  the  juftices  where  he  (hall  be  indified» 
arraigned,  or  tried^  (having  not  before  made  like  fubmiilion 
at  any  hb  trial,  being  indiAed  for  his  firft  like  ofience,)  (hall 
upon  his  recognition  of  fuch  fubmiffion  in  open  affizes  Or 
le(Cons  of  the  county  where  fuch  perfon  (hall  be  rcGdent,  be 
difcharged  of  all  and  every  the  faid  offences  againft  this  a£l» 
and  of  all  pains  and  forfeitures  for  the  fame :  And  f.  il* 
provides,  that  every  perfon  who  ufually  on  the  Sunday  (hall 
have  in  their  houfe  the  divine  fervice  eftabli(hed  by  law,  and 
be  thereat  ufually  or  mod  commonly  prefent,  and  (hall  not 
obftinately  refuie  to  come  to  church  and  there  do  as  is  afore* 
faid,  and  (hail  alfo  four  times  in  the  year  at  leaft  be  prefent 
at  divine  fervice  in  the  church  of  the  pariih  where  they  re^ 
iide,  or  in  fome  other  open  common  church  or  fuch  chapel  of 
eafe,  (hall  not  incur  any  pain  or  penalty  limited  by  this  aft 
for  not  repairing  to  church. 

The  28  (vulgo  29)  £liz.  c.  6.  f.  2.  enaAs,  That  every 
convi£tion  for  any  offence  before  mentioned,  (i.  e.  contrary 
to  the  ftatute  of  the  23  Eliz.  c.  i.)  (ball  be  in  B.  R.  or  at 
the  aflizes  or  general  gaol  delivery,  and  not  elfewhcre. 
Se£t.  4.  ena£ts.  That  every  fuch  offender  in  not  repairing  to 
divine  fervice,  but  forbeaxing  the  fame»  contrary  to  the  faid 
ftatute,  being  thereof  once  conviAed,  fliall  in  fuch  of  the 
terms  of  Eafter  or  Michaelmas  as  (hall  be  next  after  fuch  con- 
vi£lion  pay  into  the  Exchequer  after  the  rate  of  20 1.  for 
every  month  which  (hall  be  contained  in  the  iodi£lmenc 
whereupon  fuch  coRvi£iion  (hall  be ;  and  (hall  alfo  for  every 
month  after  fuch  convldion,  without  any  other  indi£^ment 
or  con  virion,  pay  into  the  Excliequer  at  two  times  in  the 
year,  viz.  in  every  Eafter  and  Michaelmas  term,  as  much  as 
then  fliall  remain  unpaid,  after  the  rate  of  20  K  for  every 
month  after  fuch  con vi£lion;  and  in  default  of  payment, 
procefs  to  iffue  out  of  the  Exchequer,  &c.  to  take  all  the 
goods  and  two  parts  of  the  lands,  tenements,  hereditamentSy 
leafes,  and  farms  of  fuch  offender,  jtowards  fatisfaflion  of 
the  penalties.  This  payment  for  every  month  after  the 
convidion,  is  by  f.  6.  to  be  till  the  party  makes  fubmiffion, 
and  conforms  according  to  the  true  meaning  of  the  ftatute 
23  Eliz.  c.  I.  But  by  ftat.  3  Jac.  i.  c.  4.  f.  1 1.  the  kiiig  has 
an  option  to  wave  the  monthly  forfeiture^  and  to  take  two- 
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thirds  of  the  ofTender's  lands,  till  the  faid  party,  being     Ch.i.  ^7. 
indi£led  for  not  coming  to  church  contrary  to  former  laws,   offenus  againft 
ihall  conform  himfelf  and  come  to  church,,  according  to  the    EfiabUfoaitnt. 
meaning  of  the  ftatute  in  that  behalf  made.  '  ' 

SeA*  5.  for  the  more  fpeedy  convi£kion  of  fuch  offender  Udiamtnt. 
in  not  repairing  to  divine  fervice,  but  forbearing  the  fame, 
contrary  to  the  faid  ftatute,  (23  Eliz.  c.  i.)  enafis.  That 
the  indi£kment  mentioning  the  not  coming  of  fuch  offender 
to  the  church  of  the  parifli  where  fuch  perfon  at  any  time 
before  fuch  indiAment  was,  or  did  keep  houfe  or  refidence, 
nor  to  any  other  church,  chapel,  or  ufual  place  of  common 
prayer^  (hall  be  fufficient  in  law ;  and  that  it  (hall  not  be 
needful  to  mention  in  every  fuch  indi£^ment,  that  the  offend- 
er was  or  is  inhabiting  within  England  or  other  the  queen's 
dominions.     B}it  if  fuch  offender  were  then  not  within  the 
realm,  &c.  he  (hali  be  relieved  by  plea  in  that  behalf,  and 
not  otherwife.     And  that  upon  the  indiflment  of  fuch  of-  ProeUmatm  f 
fender,  a  proclamation  fliall  be  made  at  the  fame  aflizes  S^^*^* 
or  gaol  delivery  in  which  the  indiftment  (hall  be  taken,  (if 
the  fame  be  taken  at  any  aflizes  or  gaol  delivery,)  by  which 
it  (hall  be  commanded  that  the  body  of  fuch  offender  (hall  be 
rendered  to  the  (heriff  before  the  next  affizes  or  gaol  delivery 
in  the  fame  county  s  and  if  at  the  faid  next  aflizes  or  gaol 
delivery  the  fame  offender  fo  proclaimed  (hall  not  make  ap- 
pearance; of  record  (a),  then  upon  fuch  default  recorded  the  («)  Tbe  party 
fame  fliaU  be  as  fufiicient  a  conviaion  (b)  in  law  of  the  faid  ""-'^  '•''"  *  V^' 

^  '  pearanct  on  the 

offence  whereof  the  party  fo  ftands  indited,  as  aforefaid,  as  ''»'''<'»  >  Hawk. 
if  upon  the  fame  indidment  a  trial  by  verdiA  thereupon  had  (^j  &r^^«vir- 
proceeded  and  been  recorded.  ''•«•  [fiijyfficiint^ 

Jbali  he  removed 
into  tbt  ExcbtfueTf^and  tbtre  fu»fkd\  kut  m  writ  of  error  e^n  he  hroaght  upon  it,  at  upon  a  judgment, 
I  Hawk.  ch.  lo.  f.23. 

Se£l.  6.  provides,  That  when  fuch  offender  (hall  make  offender  eon^ 
fubmiflioh  and  become  conformable,  according  to  the  ftatute  fi'^H- 
23  Eliz.  or  (hall  die,  then  no  forfeiture  of  20 1.  for  any 
month,  or  feizure  of  lands  from  and  after  fuch  fubmiflion 
and  conformity,  or  death,  and  full  fatisfaAion  of  all  arrear- 
ages of  20 1.  monthly,  before  fuch  feizure  due  or  payable, 
ihall  enfue  or  be  continued  againft  fuch  offender,  fo  long  at 
he  (hall  continue  in  coming  to  divine  fervice  according  to  the 
intent  of  the  faid  ftatute, 
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Bcfides  the  above  provifions,  which  are  of  a  general  aaturei 
extending  to  all  defcriptions  of  perfons^  there  are  alfa  other 
ftatutea,  principally  direded  againft  popifli  recufants,  whieh 
incidentally  notice  the  offence  of  not  attending  ehurch,  and 
make  regulsitiona  in  refpeft  of  the  fame :  thefe  I  (hail  refer 
to  at  the  fubjeft  hereafter  requires.  For  the  prefent  I  (hall 
only  advert  to  foiae  daufcs  which  contain  further  general 
provifione  touching  the  offence  in  queftion. 

The  ftati  3  Jac.  i.  c.  4.  f.  7.  enaAs,  <«  That  the  juftices  of 
aflise  and  gaol  delivery  at  their  alEzes,  and  the  juftices  of  peace 
at  any  of  their  general  or  quarter  feflSons,  (hall,  by  virtue  of 
this  ad,  inquire,  hear,  and  determine  of  all  recufants  and 
ofiences,  as  well  for  not  receiving  the  facrament  aforefaid, 
CsTr.  as  for  not  repairing  to  church  according  to  the  meaning 
of  former  laws,  in  fuch  manner  and  form  a&  the  faid  juftices 
of  aflize  and  gaol  delivery  may  now  do  by  former  laws  in 
the  cafe  of  recufancy  for  not  repairing  to  church;  and  alfo 
fliall  have  power  at  their  faid  aiEzes  and  gaol  delivery,  and 
at  the  fei&ons  (in  which  any  indiAment  againft  any  perfon 
for  not  repairing  to  church  according  to  former  laws,  &c. 
ihall  be  taken)  to  make  proclamation,  by  which  it  fliall  be 
commanded,  that  the  body  of  every  fuch  ofiender  (hall  be 
rendered  to  the  (heriff  of  the  fame  county,  or  bailiff,  or 
other  keeper  of  the  gaol  of  the  liberty,  before  the  next 
a(Bzea  and  general  gaol  delivery,^  or  before  the  next  general 
or  quarter  fedions  refpefiively  to  be  holden  for  the  faid  (hire, 
iimit,  divifion,  or  liberty :  and  if  at  the  faid  next  affizes,  &c* 
the  offender  fo  proclaimed  (hall  not  make  appearance  of  record, 
then,  on  fuch  default  recorded,  the  fame  (hall  be  as  fufficient 
a  coaviAion  in  law  of  the  faid  offence  whereof  the  party 
ftands  indi£)ed  as  afore(aid,  as  if  upon  the  fame  indifiment 
a  trial  by  verdidl  thereupon  had  proceeded  and  been  found 
againft  fuch  offender,  and  recorded.'' 

Se^l.  8«  eaafls,  *<  That  every  offender  in  not  cepairing  t^ 
divine  iervice,  but  forbearing  the  fame,  contrary  to  the  ftatuiet 
ia  that  behalf  made,  who  fliall  be  thereof  once  convklred, 
finU,  in  iiicb  of  the  ter«ifi  <»f  Eaft^j:  aad  Michaelmaa  m 
Aall  be  Jiext  after  fuch  coavidioai,  pay  jato  the  £icohequ<r 
^ter  tlie  rate  of  20I.  for  every  aiontb  which  (htU  be  icon«> 
taincd  in  the  indi£lment  whereupon  iacfa  conviAwin  Aiafl 
be  \  and  (hall  alfo,  for  every  month  after  fuch  convi<filon, 
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Without  any  other  indiflmcnt  or  conviaion,  forfeit  2ol.     Ch.l.  §7. 
and  pay  into  the  Exchequer  at  two  times  in  the  year,  viz.    (^erina^ff 
in  every  Ealler  and  Michaelmas  term,  as  much  as  then  (hall    Epahnfrmm. 
remain  unpaid,  after  the  rate  of  aoh  for  every  month  after  ■ 

foch  €onvi£bion  j  except  in  fuch  cafes  where  the  king  (hall  ^.'^^''fi^^^,, 
and  may,  by  force  of  this  a£t|  refufe  the  fame,  and  take  two  c  6.  f.  4. 
parts  of  the  lands,  tenements,  hereditaments,  leafes,  and 
farms  of  fuch  offender,  till  the  faid  party,  being  indi£led  for 
not  coming  to  church,  contrary  to  former  laws,  (hall  con* 
form  himfelf  and  come  to  church,  according  to  the  meaning 
of  the  ftatutc  in  this  behalf  made/*  And  by  f.  9.  **  Every 
conTiAion  recorded  for  any  offence  before  mentioned  (hall 
be  certified  into  the  court  of  Exchequer  before  the  end  of 
the  term  following  fuch  convi£iion»  which  (hall  thereupon 
award  procefs  for  the  feizore  of  the  lands  and  goods  of  every 
fuch  ofiender,  as  the  cafe  (hall  require:  and  if  default  (haH 
be  made  in  any  part  of  the  payment  aforefaid,  contrary  to 
the  form  hereinbefore  limited,  then,  and  fb  often,  the  king 
'<hall  and  may,  by  procefs  out  of  tlie  faid  Exchequer,  take, 
feize,  and  enjoy  all  the  goods,  and  two  parts  as  well  of  all 
die  lands,  tenements,  and  hereditaments,  leafes  and  farms 
of  fcch  ofRsnder,  as  of  all  other  the  lands,  tenements,  and 
hereditaments  liable  to  fuch  feizure,  or  to  die  penalties 
aforefaid,''  &c. 

By  f.  1 6.  tio  indiAment  againft  any  perfonfor  not  re-  uaihuwi. 
pairing  to  fome  church  or  diapd,  or  ufual  place  of  common 
prayer,  but  abfenting  hnnfelf  for  one  month,  contrary  to  the 
laws  and  ftatutes  in  that  behalf  provided,  or  for  not  re- 
ceiving the  faid  facrament,  contrary  to  this  law,  nor  any  pro- 
damation,  outlawry,  or  other  proceeding  thereupon,  fhal 
ie  a^ded,  dXcharged,  or  reverfed,  for  any  defadt  ia  form 
or  •cfther  defeA  wshat(bever,  (oitiieT  than  by  dirod  travenfe  to 
the  point  of  not  coming  to  church  or  not  xeoeiving  the  £ui 
ikorament  wiicreef  fkoh  pedbn  Aall  fee  indiAed,)  but  the 
&me  kidiAmeiit  fliadl  (land  in  force  and  be  proceeded  «pon» 
tmy  fudk  default «(  form,  «r  other  defeft  ixrbatfoevier,  Aot- 
wiihftaiMKng. 

Se£k.  17.  proyide8,That  if  any  p«rfonib  bdidedfliall  (ubmiC  hUffment  n. 
aad  coaforaa  himfelf,  and  become  obedient  to  the  iaws  of  ^^i'"^  hitfri^ 
the  dmrch  of  England,  and  repair  to  the  parifh  church  of         ^-^     '  «* 
his  moft  abiding,  aad  if  there  lie  110  fuch,  then  to  the  church 

aext  adjoining   his  fuch  dwelling,  and  there  hear  divine 
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Cb.  I.  §  7.  fervice  according  to  the  true  meaning  of  the  ftatute  in  thaf 
OJftMttogoMfi  behalf  made^  and  there  publicly  receive  the  facrament 
according  to  law  ;  then  every  fuch  perfon  To  indided  (hall 
be  admitted  and  allowed  to  avoid,  difchargCi  and  reverfe  the 
faid  indi£tment  and  all  proceedings  thereon,  in  fucK  maiuier 
as  if  this  a£l  had  not  been  made,  &c« 

Sed.  27.  ena£ls.  That  if  any  fubje£l  (hall  not  refort  every 
Sunday  to  fome  churchj  chapel,  or  other  ufual  place  ap-^ 
pointed  for  common  prayer,  and  there  hear  divine  fervice 
according  to  the  ftat.  i  £liz.  c.  a.  it  (hall  and  nday  be  ]aw« 
ful  for  any  juftice  of  the  peace  of  that  divifion,  &c«  wherein 
the  faid  party  (hall  dwell»  on  proof  of  fuch  default  by  con- 
feflfion,  or  oath  of  witnefs,  to  fummon  the  faid  party  \  and 
if  he  (hall  not  make  due  proof  of  a  fufficient  excufe,  it  (hall 
be  lawful  for  the  faid  juftice  to  give  a  warrant  to  the  church- 
warden of  the  pari(h  where  the  party  dwells,  under  his 
hand  and  feal,  to  levy  I2d.  for  every  fuch  default,  by  dif- 
trefs  and  fale  of  the  offender's  goods,  or  in  default  of  fuch 
diftrefs  to  commit  fuch  offender  to  prifon  within  the  (hire^ 
&c«,  where  he  (hall  be  inhabiting  until  payment  of  the  fum 
forfeited :  ^the  forfeiture  to  be  for  the  ufe  of  the  poor  of 
the  parUh  where  the  offender  reCded  at  the  time  of  the 
offence.  Sed).  28.  provides  that  nobody  (hall  be  impeached 
upon  the  above  claufe  unlefs  within  one  month  after  fuch 
default  made.  And  by  f.  .29.  No  man  puni(hed  upon  this 
branch  (hall  for  the  fame  offence  be  puni(hed  by  the  for^ 
feiture  of  x  a  d.  on  the  ftat.  i  Eliz.  c.  2. 

By  ftat.  25  Car.  2.  c.  2.  f.  2.  All  perfons  admitted  intp 
any  civil  or  military  office,  or  receiving  any  pay,  &c.  by 
patent  or  grant  from  his  majefty,  or  having  any  command 
or  place  of  truft  under  him,  fliall  take  the  facrament  accord- 
ing to  the  ufage  of  the  church  of  England,  within  three 
months  after  fuch  admittance,  in  fome  public  church,  on  a 
Sunday ;  and  by  f.  3.  (hall  obtain  a  certificate  thereof,  to 
be  put  on  record  in  the  court  where  he  takes  the  oaths  of 
allegiance  and  fupremacy  by  ikie  .  fame  a&  required.  And 
by  f.  4.  Any  perfon  refuCng  or  negle£ling  to  take  fuch  facra- 
ment,  at  the  place  and  within  the  time  mentioned,  (hall 
ipfo  fado  be  adjudged  incapable  and  difablcd  in  law  to  have 
the  faid  office  or  employment,  and  the  fame  is  thereby 
adjudged  void  *,  and  fuch  perfon  being  afterwards  convidcd 
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of  executing  the  fame,  upon  any  information,  prefentment,      Ch-I*  §7* 
or  indi£lmenc  in  any  of  the  courts  of  Weflminfter,  or  at  the        cbunt 
aflizes,    (hall   be  diCibled   to   fue;    or  to  be  guardian,  or    EfMfemetn, 
executor,  or  adminidrator ;  or  to  be  capable  of  any  legacy 
or  deed  of  gift ;  or  to  bear  any  office  in  England,  Wales,  or 
Berwick-upon-Tweed ;  and  ihall  alfo  forfeit  500 1.  to  be  re- 
covered by  any  informer. 

The  following  confiderations  are  to  be  extra£bed  from 
thefc  adis : 

As  to  the  particular  Offences  defiribed  therein,^  $  8. 

tj 
The  flat,  i  Eliz.  c.  2.  f.  14.  requires  all  perfons  havmg  opmcet  dtfinhi 

no  lawful  excufe  for  abfcnting  themfelves,    to  repair  to  ^^^^*^*^*' 

church,  there  to  abide  orderly  during  the  fervice.     The 

ftatutes  23  Eliz.  c.  i.  f.  5.    29  Eliz.  c.  6.  f.  2.  and  3  Jac.  r. 

c.  4*  f.  8.  though  not  fo  fully  worded  as  the  (lat.  i  Eliz. 

yet  may  reafonably  be  taken  to  embrace  <he  whole  tenor  of 

that  ftatute,  to  which  they  have  general  reference.     One  1  M«wk.  ch.  10. 

who  mifbehaves  himfelf  at  church,  or  goes  away  without  ^'  *' 

reafonable  excufe  before  the  fervice  is  ended,  is  as  much 

within  the  law  as  one  who  wholly  abfents  himfelf.     The 

lad  mentioned  ftatute,  as  well  as  the  (lat.  25  Car.  2.  c.  2» 

further  extends  to  perfons  not  receiving  the  facranient. 

As   to  the   Jurifdiilicns  before   ivhich    thefe   Offences  are  §  9* 

examinable. 

Offences  within  the  ftat.  i  Eliz.  c.  2.  are  by  C  17.  in-  junfikBmm 
quirable  by  juftices  of  oyer  and  terminer,  and  of  affize. 
The  (lat/  23  Eliz.  c.  i.  (18.    cyctends  the  jurifdidlion  to 
juftices  of  the  peace  to  inquire  of  offences  within  that  and 
the  former  aft :  and  by  f.  9.  juftices  of  oyer  and  terminer, 
of  a(Eze,  and  of  gaol  delivery,  have  power  to  hear  and  de- 
termine offences  within  that  a£l.     The  ftat.  29  Eliz.  c.  6. 
f.  2.  confined  the  cognizance  of  offences  within  the  ft^t. 
23  Eliz.  c.  I.  to  B.  R.|«  or  the  affizes,  or  general  gaol  deli- 
very.    But  the  ftat.  3  Jac.  1.  c.  4.  f.  7.  again  gives  jurif-  jHawk.ch.xo 
di£lion  over  all  thefe  offences,  not  only  to 'the  juftices  of  '*''* 
affize  and  gaol  delivery,  but  to  juftices  of  the  peace  or 
fe(Eon8,  in  fuch  manner  and  form  as  juftices  of  affize  and 
gaol  delivery  might  do  by  former  laws.     And  by  f.  2.  of 
that  ftatute  the  penalty  .of  lad.  giv^n  by  the  ftat.  i  Eliz* 

C  may 
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Ch.  I.  §  9.  may  on  convi£lion  before  one  juftice  be  levied  by  his  warrant 

Cbttrcb  *o  the  churchwardens  of  the  parifli  where  the  party  dwells, 

EjUbn/hmtnt,  provided  it  be  within  one  month  after  the  offence :  but  there 

^j^    „    .  are  no  negative  words  to  take  away  the  remedy  by  indii£);« 

cb.  10.  f.2.  &    menti 
f*  19. 

j  IQ^  The  Limitation  of  Time  for  Prcfecutions. 

Limitatittt.  By  (lat.  I  Eliz.  c.  2.  f.  20.  offenders  mud  be  indi£led  at  the 

next  general  fctfions  of  the  juilicc s,  therein  mentioned,  after 
the  offence  committed;  but  by  the  (latute  23  Eliz..  c.  i. 
the  offences  againlt  that  and  the  former  ilatutes  of  the  lit, 
5th,  and  1 3th  years  of  the  Queen  are  inquirable  within  a 
year  and  a  day  after  they  are  committed :  The  (lat.  29  Eliz. 
c.  6.J  which  is  in  pari  materia,  will  perhaps  be  governed  by  the 
fame  limitation ;  and  tlic  fubfequent  (latute  3  Jac.  1.  c.  4. 
f.  7*  giving  jurifdidion  to  the  judtces  therein  named,  re- 
'  fers  to  the  mode  of  proceeding  in  former  laws. 

J  !!•         As  to  tie  Form  of  Indiffment^  or  other  Mode  of  conviEling 

Offenders. 

Term  ^laSa^        The  (lat.  29  Eliz.  c.  6.  f.  5.  gives  a  general  and  concife  form 

"'?''   AL     .     of  indldment,  which  is  alfo  fufhcient  in  an  indidlment  on 

xHawk.ch.  10.  the  (lat.  i  Eliz.;  and  the  indictment  need  not  (hew  that  the 

.».  24.&C.       defendant  had  no  reafon^ble  excufe  for  his  abfencej  but 

.  he  muft  fliew  that  in  his  own  defence.     In  dt  fault  of  the 

defendant's   appearing,    the  fame  (lat.  and  alfo   the   (lat. 

3  J3<^*  I"  <^*  4*  ^*  7*  give  a  fummary  mode  of  convi£liony 

upon  proclamation  by  the  flieriff  for  his  appearing  at  the 

next  aflTizcs,  &c.)  in  cafe  he  fliall  not  then  appear,  and  fuch 

his  default  be  recorded  ;  in  which  proceeding  the  ftatutei 

muft  be  llri£lty  purfued.    The  (lat.  3  Jac.  i.  c.  4.  f.  itf. 

provides,  that  no  indi£lment  for  not  repairing  to  church 

according  to  the  laws  in  force,  or  for  not  receiving  the 

facrament  contrary  to  that  law,  nor  any  proclamation,  out- 

V  la  wry,  or  other  proceeding  thereupon,  fliall  be  reverfed  for 

any  defe£l  of  form,  other  than  by  diredl  traverfc  to  the 

point  of  not  cotning  to  church,  or  not  receiving  the  facra* 

'   t  Htwk.  cb.  10.  mcnt.  But  the.  party  is  only  reftraioed  from  taking  advantage 

^*  *'*  t>f  defers  in  the  record  irfelf ;  for  he  may  plead  any  collateral 

matter,  fach  as  pardon,  &c.  \  and  judgment  may  be  reverfed 

even  for  any  defcA  in  the  record  tending,  to  prc^judice  the 

king, 
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king,  fuch  as  the  omtflion  of  a  capiatur,  &c. ;    and  fo  an     Ch.I.  §11. 
outUwry  may  be  reverfed  for  a  common  defect,  on  putting  Q?"'^"'  a^ainfi 
in  baiJ,  and  traverfiiig  the  indiftment  as  to  the  point  of  not    EjUbUjbmert. 
coming  to  church.     The  offence  need  not  be  alleged  in  the  ■ 
county  where  the  party  was  at  the  time,  being  a  mere  non-  »  Hawk,  ch,  :o. 
feazance,  and,  properly  fpeaking,  not  committed  any  where.  jOac.  Abr.47;. 
But  proof  of  abfence  from  the  party's  own  parifh  church,  it  '/j  '^'.  J  '„  . 
is  faid,  is  fufficient  to  throw  the  onus  upon  him  of  proving  251.) 
where  he  went  to  church.     Yet  this  appears  to  be  a  ftrong  f. "' 5.*^"  ^'  '°* 
conftruclion  to  make  on  a  penal  (latute,  unlcfs  he  were  alfo  and  the  authorities 
proved  to  be  rcfideot  within  his  parifli  at  the  time. 

What  Bars  or  Excufes  may  be  alleged  by  Defendants.  §12. 

By  f.  24.  of  the  (lat.  i  Eliz.  c.  a.  punifliment  by  the  BanarJEx^ 
ordinary  is  a  bar  to  a  profecution  before  the  juftices  for  the  '"J^^' 
fntne  offence.      The  (tat.  23  Eliz.  c.  i.  f.  5.  attaches  the 
ofFcnce  only  on  thofe  above  16  years  of  age ;    and  by  f.  10. 
conformity  before  tbc  bifliop  or  the  juftices,  before  judgment 
it>r  the  firff  offence,  {hall  be  a  difcharge  from  all  pains  and 
forfeitufes  incurred  under  that  a£l.     In  like  manner  con^ 
fbrmtty  after  the  fummary  convi£tion  given  by  the  flat. 
I9  Eliz.  c.  6.  fliall  by  f.  6«  do  away  fubfequent  forfeitures 
cf  20 1.  per  month,  or  feizure  of  lands  confequent  thereon, 
on  payment  of  all  arrearages,  fo  long  as  fuch  conformity  (hall 
Continue.    So,  an  indi£tment  for  any  offence  within  the 
flat.  3  Jac.  I.  c.  4*  may  by  f*  17.  be  avoided  by  the  party's 
conformity,  and  receiving  the  facrament.     And  by  the  fame 
flat.  f.  27,  28,  29.  a  conviction  by  one  juftice  of  peace 
of  offenders  within  the  (lat.  1  Eliz.  Ci  2.,  for  not  reforting  to 
church,  ihall  operate  in  bar  to  the  forfeiture  given  by  the 
(lat.  I  Eli:^.  c.  2.     And  by  all  thefe  (tatutes  the  defendant  . 
(hall  be  difcharged  oti  (lie wing  a  reafonable  excufe  for  not 
attending  divine  fervice  ;  fuch  a«  abfence  out  of  the  realm  by 
ftat.  29  Eliz*c.  6.  f.  5*    And  f.  12.  of  theftati  23  Eliz.  c.  1.  3  Ba%  Abr.  479. 
fpeci(ie6  what  degree  of  attendance  at  church  within  the 
jrear  (hall  excufe  a  party  from  the  pains  and  penalties  of  that 
aft.     It  is  faid  that  (icknefs  for  part  of  the  time  contained  Cro  jnc.  ^29. 
ill  an  information  (hall  be  no  excufe,  if  it  be  proved  that  ^  "»**^- <^^- ^«>- 
the  defendant  wasarecufant  both  before  and  after;  becaufe  • 

it  (hall  be  prefumed  that  he  obiUnately  forbore  during  th<)t 
time*    This  is  another  indance  of  a  har(h  condrudlion  made 

C  2  on 
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Cb  I.  §  12.    on  a  penal  law  ;  more  efpeciallj  as  by  (lat.  i  Jac.  u  c.  4.  f.  d. 

ofeifCisMirifi   a  recufant  conforming  himfelf  according  to  the  meaning  of 

Efiaklifimem.    ^^^  above  mentioned  ftatutes  of  Eliz.  fliall  during  fuch  con« 

»  '  ■■   formity  be  difchargcd  of  all  penaltiea  which  he  might  othcr- 

oiedcn*?!  Ke  -  ^^^^  ^"^^"^  ^^  rcafon  of  his  recufancy.  Such  conformity  may 
iiei,T.iU7.39i.  ^^  pleaded  after  verdifb  in  an  a^ion  by  a  common  informer, 
1  Hawk  ch  lo.  ^  ^^^"  ^^^^^  judgment  at  the  fuit  of  the  king,  if  before 
^  53f  54*  execution  awarded.    But  after  award  of  execution,  or  the 

king  has  adiually  taken  the  profits  of  the  offender's  landsy 

his  only  remedy  is  by  petition  to  the  king. 
ByToUratknABu      Alfo  Certain  dcfcriptions  of  perbns  have  been  altogether  * 

taken  out  of  the  generality  of  thefe  laws  by  two  principal 

ftatutes;  namely,  proteftant  diflentersby  the  ftat.iW.  &  M. 

c.  18.,  and  papifls  by   the  (lat.  31  G.  3.  c.  31.  before  re- 
Ante,  p.  7.         ferred  to,  upon  the  conditions  therein  fpecifud* 

5  '3»  As  to  the  Punijbmefit  i    and  nvhere   it    is  ^eterminat/e  by 

Cofifcrmity. 

Pumfimenu  By  thc  flat.  I  Eliz.  c.  2.  f.  14.  a  forfeiture  of  lad.  is 

f.  7*^.  II,  '**'  infli^cd,  after  convi£lion  and  judgment,  for  each  particu- 
3B«c  Abr.4?o.  hr  day's  omiflion  in  attending  church.      The  ftat.  23  Eliz* 

CI*  f.  5.  adds  20 1-  per  month  (i.  e.  lunar  month),  which 
is  accumulative  to  the  forfeiture,  by  the  former  (latute.  ^e* 
fides  which,  by  the  (lat.  23  Eliz.  any  fuch  offender  not 
attending  fot  1 2  months,  (hall,  after  certificate  thereof  in 
writing  made  into  B.  R.,  either  by  the  ordinary,  or  by  a 
judice  of  ailize,  gaol  delivery,  or  of  the  peace,  of  the  county 
where  the  offender  lives,  be  bound  to  good  behaviour,  with 
two  fufficient  fureties  in  200 1.  at  lead,  until  conformity. 
By  f.  II.,  on  default  of  paying  within  three  months  after 
judgment  the  forfeitures  incurred  by  this  a£l,  the  offender 
&all  be  committed  till  payment  or  conformity.  By  fiat. 
39  Eliz.  c.  6.  f.  4.  and  3  Jac.  t.  c.  4.  f.  8,  9.  the  forfeit- 
ure of  20 1.  per  month  ihali  be  for  every  month  contained 
in  the  indi£lment,  and  alfo  for  every  month  after  the  con- 
Far  the  rrto-very  y\€L\ovi  (i.e.  till  the  party  conforms),  except  when  the  king 
^f  tbefe  pe^aUut    fl^^y  ^^i^^  the  .ofi"cndcr's  goods  and  two  thirds  of  his  lands, 

hy  a{ftM,  vide  , 

ft.  3s£as.  c.  X.  in  default  of  his  paying  the  20 1.  per  month,  or  where  (he 

*  '^'  king  fball  ele£l  to  take  pofleflion  of  two  parts  of  the  ofi*ender*8 

lands,  in  lieu  of  the  faid  penalty  (i.  e.  upon  inquifition  found 

fHawk.di.  10.  of  what  lands  the  party  was  feifed).  .And  thcfe  penalties 
^•43.45-  ,  ,8  a,^ 
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arc  to  be  paid  into  the  Exchequer  by  the  party  convi^ed  at  Ch.  I.  ^  13. 
ftatcd  periods.  There  is  a  fimilar  provifion  in  the  ftat.  ^^'c"Jf^'"^ 
3  Jac.  t.  C.4.  f.8.  whereby  the  party  (hall  forfeit  ^ol-  for  every  EpMip>me,t. 
month  contained  in  the  indiftment  on  that  (l-^tute,  and  at  " 

the  rate  of  20  U  for  every  month  after  conviftion  ;  exct*pt 
when  the  king  (hall  eledl  to  take  two  parts  of  the  offender's 
lands.  And  by  f.  10  &  11.  the  fame  ele£lion  is  given  to 
the  crowa  iu  cafes  of  convi£lion  on  the  flat.  23  Eliz.  c.  i.  f.  5* 
And  by  f.p.  of  flat.  3  Jac.  j.  c.  4.  in  default  of  payment 
before  the  end  of  the  term  after  convi£lion  recorded,  pro- 
cefs  fhall  ifTue  from  the  Exchequer  to  fcize  the  lands  and 
goods  of  the  offender  in  the  manner  therein  fpecified.  By 
f.  5.  of  the  fame  flatute,  where  the  king  takes  the  defend- 
ant's laitds  on  default  of  his  paying  the  20 1.  a  month,  the 
-profits  of  them  fhall  go  towards  the  fatisfaflion  of  the 
penalty.  Recufants  of  a  certain  flanding  are  alfo  liable *to  Eec^huKce, 
be  bound  to  their  good  behaviour  in  the  manner  pointed  out 
by  the  flat.  2  Eliz.  c.  i.  f.  5. 

It  is  further  enafled  by  flat.  3  Jac.  I.  c.  5.  f*  8.  that  no  3 jac.  x.  c.  5. 
recufant  convift  fhall  pra£life  the  common  or  civil  law,  or  ^**  ^  y^^^^^^ 
phyfic,  or  jufe  the  trade  of  an  apothecary,  or  be  judge,  ch- 11.  f.  i.  && 
minifler,  clerk,  or  flcward  in  any  court,  or  keep  any  court,  ^''*  ""*''* 
of  be  regiftrar  or  town  clerk,  or  other  minifter  or  ofEcer  in 
any  court,  or  (hall  bear  any  oflice  or  charge  in  camp,  troop, 
or  company  of  foldiers,  Or  in  any  (hip  or  fortrefs  5  but  fhall 
be  utterly  difabled  for  the  fame,  and  forfeit  for  every  fuch 
offence  tool.,  one  moiety  to  the  king,  and  the  other  to 
him  who  will  fue.     And  by  f.  22.  fuch  recuHints  convided 
at  the  death  of  any  teflator,  or  at  the  time  of  granting  admini<- 
(1  ration,  fliall  be  difabled  to  be  executors  or  adminiilrators  $ 
and  no  fuch  perfon  (hall  be  guardian  to  any  children. 

In    addition    to    the    above,     popifh     recufants     are 
put    by  fevcral   ftntutes   under   thefe   further   difabilities : 
I.  by  flat.  3  James  i.    c.  5.    f.  11,  12.  that  of  bringing  /^^^ ,  Hawk, 
anions,  like  perfons  excommunicated ;  2.  that  of  prefenting  «•  a*- f «•'•'• 
*     to  a  church  by  flats.  1  W.  &  M.  c.  26.  f.  4.  and  12  Ann. 
c.  2. ;  3.  that  of  bearing  any  public  oflice  or  charge  by  flat. 
3  James  i.  c.  5.  f.  9.  -,  4.  by  the  fzlme  (lat.  f.  10.  that  of 
I  claimingany  part  of  a  hufband*s  perfonal  edate  ;  5*  by  the 

i  fame  ftat.  f.  13.  that  of  claiming  an  eflate  hy  curtefy  or 

dower  after  a  marriage  againft  law.    They  are  alfo  put 
under  thcfe  leftraints  by  ftats.  35  Elizi  c.  2.  and  3  James  i.  Rijhaht$, 

C  3  c.  5. 
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Cb.  L  ^  f }.  c.  5*  f.  67.  from  going  abo^e  five  miles  frooi  home  unlcfs  bjf 
^*ChJ^b^  licence,  or  by  Tiitue  of  proccfi|$  a.  by  (lats.  3  Jac.  i.  c.  5. 
Xfiabliflmm.    f.  2.  and  30  Can  2.  ft*  2.  f.  5  &  6.  from  going  to  court ; 

"■——*—"  3.  by  flats.  3  Jac.  i.  c.  5.  f.  27,  28,  29.  and  i  W.  &  M. 
c.  i;.  from  keeping  arms;  4.  from  going  within  10  miles 
of  London  by  ftats.  3  Jac.  i.  c«  5.  f.  4,  5.  and  1  W.  &  M. 

FarftitBrti.        c.  9*    They  are  alfo  liable  to  thefe  forfcitares:  !•  by  flat. 

3  Jac.  I.  c.  5.  f.  lo.  that  of  two  parts  of  a-  jointure  or 
•dower;  2.  by  ftat.  3  Jac*  i*  c,  4.  f.  2,  3.  that  of  20 1*  for 
not  receiving  the  facrament  yearly  after  confonnity ;  3*  by 
flat.  3  Jac.  I.  c.  5.  f*  13.  thut  of  1 00 1,  for  an  unlawful 
marriage;  4.  by  the  fame  flat.  f.  14.  that  of  an  100 1*  fpr 
an  omiflion  pf  lawful  baptifm ;  5.  by  f.  15.  that  of  20  U  for 
an  unlawful  burial;  laflly,  by  flat.  3  Jac.  i.  cw  5.  f.  26. 
their  houfes  may  be  fcarched  for  relicks ;    and  by  f.  28.  if 

Cfmmitmft-  they  are  married  women  tlicy  a^e  liable  tQ  be  committed 
after  convi£lion,  he. 

J 4*  4!  'Hie  next  Offence  relating  to  the  Church  Eflablifhrnent 

is  that  of 

Maintaining  others  njohajball  not  npair  to  Church* 

3jac.f.c.4.  The  flat.  3  Jac.  i.  c.  4.  f.  321  33.  34.    ena£ls,  <*  that 

•  3*f  33»  34-      whpfoevcr  fliall  retain   or  keep   in  his   fcrvicc,   fee,    pr 

oilTI'whoai^  ***y<^ry,  or  (hall  willingly  ms|intain,  retain,  relieve,  keep,  pr 

/;;/  tkrmfetvci  harbour  in  his  houfe  any  feryant,  fojourner,   or  ftranger, 

ffom  Church,   (except  a  father  or  mother  wanting,  without  fraud  or  covin, 

other  habitation  or  fufficient  mainteqance|  and  s^lfo  except  a 
ward  or  perfon  committed  to  the  cuftody  of  another  by 
authorityi)  who  (hall  not  go  to  fome  church  or  chapel  or 
uOiril  place  of  common  prayer,  to  bear  divine  fervice,  but 
(ImU  forbear  the  fame  for  the  fpace  of  one  month,  &c.  (hall 
for  every  month  that  he  (hall  keep  fuch  fervant,  &c.  forfeit 
lol."  Tins  is  repealed,  as  to  difTenting  proteftants,  bf 
fuch  as  bring  themfelves  within  the  toleration  a£t  \  and  z\ 
to  papifts,  by  thofe  who  bring  themfelves  within  the  ftat^ 
3 1  G.  3.  c.  32.  f.  3*  The  above  regulation  is  alfo  enforccjd. 
\vith  rcfpe£t  to  teachers  of  youth,  by  the  (latntcs  aftc^  ipjiea^ 
(ionudf 
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Clul.'§i5. 

5-  OfFcnccs  touching  Non-conforming  Teachers  of  Schools.    OffenwMiKfi 

Eftabnfbmemt, 


^t^m 


By  flat.  23  Eliz.  c.  i.  f.  6  &  7.  "  If  any  perfon  or  per- 
fonSy  body  politic  or  corporate,  (hall  keep  or  maintain  any         $  15. 
fchoolmader  who  (liall  not  repair  to  church  according  to  ^on^onfarm" 
the  form  of  the  faid  ftatutCi  or  be  allowed  by  the  biAiop  or    ^^    '^'^  "^^^ 
ordinary  of  the  diocefe  (who  (hall  not  take  anything  for  zi^^'^^^-'- 
the  faid  allowance),  they  (hall  forfeit  for  every  month  10 1.  vJc  /j  &  i^ 
And  fuch  fchoolmafter  prefumine  to  teach  contran^to  the  ^' 3;  *^-,f  ^  3' 
fatd  acl;,  and  being  thereof  conviucd,  fliall  be  difabled  to  feo/eJ  by 
be  a  teacher  of  youth,  and  fliall  fuffer  imprifonment  for  one  '^^**''  3  ^.6^ 
year.'* 

The  offence  is  by  f.  8.  inquirable  before  the  fame  juftices  Aote,p.  17* 
as  arc  before  mentioned. 

Alfoby  the  ftat.  i  Jac.  I.  c.  4.  f.  9.  ««  No  perfon  (hall  ij»c.  1.0,4* 
keep  any  fchool  or  be  a  fchoolmader,  out  of  the  univerfities  '  ^* 
or  colleges  of  this  reahn,  except  it  be  in  fome  public  or  free 
grammar  fchool,  or  in  the  houfe  of  one  not  a  recufant,  or 
Mfhere  fuch  fchoolmafter  (hall  be  fpecially  licenfed  thereunto 
by  the  archbiHiop,  bilhop,  or  guardian  of  the  fpiritttaiitiea 
of  that  diocefe ;  upon  pain,  that  ag  well  the  fchoolmader, 
as  alfo  the  party  who  (hall  retain  or  maintain  him  contrary 
to  the  meaning  of  the  faid  ftatute,  (hall  forfeit  each  of  them, 
for  every  day  fo  wittingly  offending,  40  s.,  one  moiety  to 
the  king,  the  other  to  him  who  will  fuc  for  it," 

Thefe  (latutes  are  (lill  in  force  as  to  perfons  not  within  3  qm  Abr  47^ 
the  toleration  a£l  [a)  \  but,  as  to  fuch  perfons  as  are  within  '  ^«*^-  «*»•  9- 
the  latter  ad,  they  feem  to  be  impliedly  repealed  by  it.  («)  t  w.  &  M. 
And  the  ftat,  1  %  Ann,  c.  7,  which  obliged  fchoolmafters  to  J"  'fv^lTi 
fubfcribe  the  declaration  concerning  the  liturgy,  and  to  have 
9  licence  from  the  bifliop,  is  repealed  by  ftat.  5  G.  t.  c.  4. 

Alfo  by  the  ftat.  31  G.  3.  c.  32.  f.  13.  "  No  ecclefiaftic  or  ^iGeo.3.c.3a« 
other  perfon  profelGng  the  Roman  Catholic  religion,  who^''^' 
iball  take  and  fubfcribe  the  oath  of  allegiance,  abjuration, 
^nd  declaration  therein  mentioned,  (hall  be  profecuted  in 
any  court  whatfoever  for  teaching  and  inftru£ling  youth 
as  a  tutor  or  fchoolmafter.  Provided  (f.  14.)  that  no 
perfon  profefiing  the  Roman  Catholic  religion  (hall  obtain 
or  hold  the  mafterftiip  of  any  college  or  fchool  of  royal 
fQunds(tion|  or  of  any  other  endowed  college  or  fchool^  or 

C  4  ihaU 
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Cb.  I.  ^t$,    (hall  keep  a  fchool  in  either  of  the  univerfities  of  Oxford  and 

^2#*«^«'f^'V    Cambridge;   or  (f.  15.)  fliall  receive  into  his  fchool  for 

Bfiahi^maa.    education  the  child  of  any  protedant  father.     And,  provided 

-  (by  in  16.)  that  no  fuch  pcrfon  (hall  keep  fuch  fchool  nintil 

bis  or  her  name  or  defcription,  as  a  Roman  Catholic  fchool-* 

maftcr  or  miftrefsy  fliall  have  been  recorded  at  the  quarter 

.  or  general  fef&on  of  the  peace  for  the  county,  8cc«  where 

fuch  fchool  (hall  be  fituated,  by  the  clerk  of  the  peace,  who 

ifaall  give  a  certificate  thereof  to  fuch  perfon  as  fliall  at  any 

time  demand  the  fame." 

The  flat,  x  i  &  12  W.  3:  c.  4.  f.  3.  which  fubje£led  to  per- 
petual imprifonment  papifts  convicted  of  keeping  fchooii  is 
repealed  by  flat.  1 8  G.  3.  c.  60.  as  to  perfons  taking  and  fub« 
fcribin^  the  oath  therein  recited  before  arrefl  or  profecution. 
And  alfo  generally  by  (lat.  3 1  G.  3.  c.  32.  f.  13.  a$  ^o  perfons  > 
making  apd  fubfcribing  the  oath  or  declaration  thereby 
required* 

}  16.  6,  By  glvitig  or  receivbig  foreign  Popt/b  Education. 

Giving  or  re-  ^7  ^*^'  '  J^^'  '•  ^•4*  ^-  ^9  7-  "  'f  ^"7  pcrfon  under  the 
ceiving  foreign  king's  obedience  fliall  go,  or  fend,  or  caufe  to  be  fent,  any 
PoplJbEdttca'  gijjj^  Qf  any  other  perfori  under  their  or  any  of  their  govern- 
1  jac.  1.  c.  4.  incnt,  beyond  the  fcas,  out  of  the  king's  obedience,  to  the  in- 
f'  6, ;.  tent  to  enter  into,  or  refide  in,  or  repair  to  any  college,  femi- 

nary,  or  houfe  of  jefutts,  priefls,  or  any  other  popifli  ordrrr, 

profeflfion  or  calling,  to  be  inftru£led,  pcrfuaded,  or  ftrength- 

ened  in  the  popifli  religion,  or  in  any  fort  to  profcfs  the  fame, 

1         every  fuch  peiibn  fo  fending  fuch  child,  &c.  fliall  forfeit 

I  CO  I.,  and  the  parties  alfo  incur  certain  difabilities." 

-J  Jac.  I.e.  5.  And  by  ftat.  3  Jac.  i.  c.  5,  f.  16.    **  If  the  children  of 

^*'^*  any  fubje£t  within  the  realm,   (the  faid  children  not  being 

foldiers,  mariners,  merchants,  or  their  apprentices  or  fadlors,) 
ftiall  be  fcnt  or  go  beyond  fea,  to  prevent  their  good  educa- 
tion in  England,  or  for  any  other  caufe,  without  the  licence 
therein  required,  the  party  fending  fuch  child  &c.  fliall  for- 
feit 100  ].,  and  the  child  incurs  certain  difabilities  in  the 


mean  time." 


3C4r.  I.  c.  %,  Alfo  by  ftat.  3  Car.  r-  c.  2.  "  If  any  perfon  under  the  king's 
obedience  fliall  go,  or  fliall  convey  or  fend,  or  caufe  to  befent 
or  conveyed,  out  of  the  king's  dominions,  any  perfon  into 
anji  parts  beyond  the  feaSi  out  of  the  king's  obediencCj  to  the 

intent 
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intent  to  enter  into,  or  be  rcfident,  or  trained  up  in  any  prio-    Ch.  I.  %  i6« 
ry,  abbey,  nunnery,  popifti  univerGty,  college,  or  fchool,  or    ^■^"^^'^ 
houfe  of  jefuits,  priefls,  or  in  a  private  popiQi  family,  and    EfiMkHfhwui^, 
ihall  be  there  by  any  popifb  perfon  intruded,  perfuaded,  or  •— — '— ^ 
ftrengthened  in  the  popifh  religion  in  any  fort  to  profefs  the 
fame,  or  (hall  convey  or  fend,  or  caufe  to  be  conveyed  or  fent, 
any  thing  towards  the  maintenance  of  any  perfon  fo  going 
^r  fent,  and  trained  and  inftrufled  as  aforefaid,  or  under 
colour  of  any  charity  towards  the  relief  of  any  priory,  &c. 
or  religious  houfe  whatfoever,  every  perfon  fo  fending,  &^ 
any  fuch  perfon  or  thing,  and  every  perfon  pafling  or  fent, 
being  thereof  conviAed,  &c.  fhall  forfeit  all  his  goods  and 
chattels,  and  alfo  all  his  hereditaments  offices  and  edates  of 
freehold  during  his  life^"  befides  incurring  certain  other  dif- 
abilities.    And  the  contributing  to  the  maintenance  of  any 
jefuit,  feminary  pried,  &c.  or  of  any  popifli  feminary  out  of 
the  realm,  is  made  a  prxmunire  by  Oat.  27£liz.  c.  2.  f.  6.  And 
by  f.  5.   of  the  fame  ftat.    "  If  any  fubjeft,  not  being 
an  ecclefia(lic>  and  brought  up  in  any  popifh  feminary  be- 
yond feas,  (hall  not,  within  Gx  months  after  a  proclamation 
to  that  purpofe  in  London,  under  the  Great  Seal,  return 
into  this  realm,  and  within  two  days  after  fubmit,  &c.  and 
take  the  oath  required,  he  (hall  b?  guilty  of  high  treafon  s$Car,«.  c.%> 
l^rhencver  he  (hall  otherwife  return."  ^-  *' 

By  ftat.  25  Car.  2.  c.  2.  f.  8.  "  If  any  perfons  not  bred  by 
their  parents  from  their  infancy  in  the  popifli  religion,  and 
profeflTmg  (hemfelves  to  be  popifh  recufants,  fhall  inilru£t 
or  educatCi  or  fufFer  to  be  inftructed  or  educated,  their  chiU 
dren  in  the  popifh  religion  ;  every  fuch  perfon  on  conviflion 
.  Iball  be  difabled  from  bearing  any  office  or  place  of  trufl  or 
profit  in  church  or  ftate ;  and  fuch  children  fhall  alfo  be  thus 
difabled  until  they  conform,  and  take  the  oaths  of  fupremacy 
and  allegiance,  and  receive  the  facrament  after  the  ufage  of 
the  church  of  England,  and  obtain  a  certificate  thereof  under 
the  hands  of  two  or  more  juflices  of  the  peace  :  and  (by  f.  9.} 
fhall  make  and  fubfcribe  the  declaration  agalnfl  tranfubflan- 
tiation.'^ 

Perfons  profefTing  the  popifh  religion  are  alfo  laid  under  r^dt  i  Hawk, 
many  difabilitics  by  various  flatutes,   mofl  of  which  have  l^Biackft^Com* 
been  before  alluded  to,   and  which  being  fully  explained  in  ante,  p.  11, 12, 
other  treatife«  are  not  neceffary  to  be  here  detailed-,  efpe- 
cially  as  fuch  perfons  are  now  prote£)ed  by  bringing  them* 
(elves  within  the  a  A  of  the  31  Geot  3.  €.32. 


a6  Offences  dgainfi  Religion^  MoraUtj^ 

^l'  '*  '  '.^-        7-  Another  Offence  againft  the  EOablifhcd  Chwck,  hw 
c^irrcir        encouraging  the  Fopiih  Religion,  xs 

EJIMifiment, 

'■  STAf  ijtiwg  of  Popijh  Backs i  Refkks,  and  the  Hit, 

JOiifi  Ft>  iik  ^^  *^  which,  by  flat-   3  &  4  Ed.  6.  c.  10.  all  primefs 

Mt^r^c.  (and    other   popifli    books    enumerated),    or   other  books 

it*^  ^^  writings  whatfocvcr   thtretotorc   ufcd   for   the   fcrvice 

of  the  church,  other  than  fuch  as  (liall  be  fee  forth  by  the 
king,  are  aboliflwd  nnd  forbidden  to  be  ufed  or  kept  in 
this  realm  or  elfewhtre  within  any  the  king's  dominions. 
And  by  f.  2.  all  pcrfons  are  forbidden  to  have  fuch  books  ui 
their  cudculy  i  and  every  peifon  (hall,  for  every  fuch  book 
willingly  retained  in  his  codody  within  any  of  the  king's  do* 
minions,  forfeit  on  conviction  fox  the  firft  offence  20 s»,  for 
the  fecond  offence  4I.,  and  for  the  third  offence  fuffer  inw 
prlfonment  at  the  king's  will.  And  by  f*  4.  ju dices  of  afliaK 
and  of  the  peace  liave  authority  to  hear  and  determine  thc(b 
offences.  And  by  f.  3*  half  the  forfeitures  are  to  go  to  the 
crown,  and  half  to  whoever  will  foe  for  the  fame. 
17  f&.  c.  2.  By  (tat.  13  £liz.  c.  2.  f.  7.  <'  if  any  perfon  (hall  bring  into 

^'  this  realm  or  any  the  dominions  of  the  fame  any  thing  called 

agnQs  Dei,  or  any  croffcs,  pictures,  beads,  or  fuch  like  fuper- 
ftitious  things,  from  the  bi(hop  or  fee  of  Rome,  or  from  any 
perfon  claiming  authority  from  the  fame  to  confecrate'fuch 
things^  and  if  any  perfon  fo  bringing  in  fuch  things  (hall 
deliver,  or  caufe,  or  offer  the  fame  to  be  delivered  to  anj 
fubjedl  to  be  worn  or  ufed,  as  well  the  perfon  doing  as  the 
perfon  receiving  the  fame,  to  the  intent  to  ufe  or  wear  the 
fame,  on  conviction  and  attainder  (hall  incur  a  praemunire. 
Any  perfon  to  whom  fuch  things  are  offered  may,  (by/.  8^) 
indemnify  himfelf  by  apprehending  the  party  offering  the 
fame,  or  within  three  days  after  the  offer  made  difclofing 
his  name  and  place  of  abode  to  a  juftice  of  peace,  or  deliver* 
Jng  up  the  thing  received  within  one  day.  And  by  (f.  io>) 
If  any  juftice  of  peace  to  whom  the  faid  offences  (ball  he  de- 
clared do  not  within  fourteen  days  after  (igoify  the  fame  ta 
fome  privy  counfellor,  he  (hall  incur  a  pr^munire." 
)  J^  <•  ^*  5*  By  flat.  3  Jac.  i .  c.  5.  f.  25.  '<  no  perfon  (Iiall  bring  from  be- 

yond the  fcas,  nor  (hall  printj  buy,  or  fell  any  popiQi  primer, 
ladies*  pfalters,  manuals,  rofaries,  popi(h  catechifms,  roiilaU, 
^reyia^esi  po(tAli|  legends^  wi  Uvc%  of  (w%h  coQt;^init\g 

(uperi^itiot^^ 
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fuperftitious  matter,  printed  or  written  in  any  language    Ch.  I.  %  17. 
whatfocvcr,  nor  any  other  fuperftitious  books  printed  or    OftMn  sgmiift 
written  in  £ngH(h»  on  pain  of  forfeiting  40s.  for  every  fuch    EfiabiifbmMt* 
i>ook,  one-third  to  the  king,  one  to  the  informer,  and  one  to   ■ 
the  poor  of  the  pariOi  3  and  the  books  to  be  burnt." 

B.  Another  Offence  of  the  fame  Defcription  is  ^  i3^ 

The  faying  w  hearing  Majs  or  other  Popt/b  Service* 

By  flat.  23  £liz.  c.  i.  f.  4.  **  Every  perfon  who  (ball  fay  Saying  or 
or  fing  nriafs,  being  thereof  lawfully  conyidled,  (hall  forfeit  hearing  FopJ/b 
^00  marks,  and  be  committed  to  the  next  gaol  for  one  year,  fi'^f^' 
and  till  payment :  and  eve^ry  perfon  who  (hall  willingly  bear 
mafs  fliall  forfeit  100  marks^  and  fuffer  a  year's  imprifon« 
ipent."     But  conformity  will  remit  the  puni(hment  in  the  Ante,  p.  19. 
manner  already  defcribed. 

And  by  ftat.  3  Jac.  i.  c.  j,  f.  I.  "  Any  perfon  difcoverinjf  3  j,c.  i.  c.  5. 
to  a  juftice  of  peace  the  faying  of  a  mafs,  and  any  of  the  ^  *• 
perfons  who  were  prefent  at  it,  within  three  days  after  wards,  /mi  ^vc^JLJ! 
by  reafon  whereof  any  offender  is  convi£led  or  attainted, 
(hall  be  indemnified,  and  have  a  third  of  the  forfeiture,  o|r 
50I.  if  the  forfeiture  exceed  ijol.** 

By  ftat.  II  S(  12  W.  3.  c.  4.f.  3.  <*  Every  popi(h  bi(bop,  ti&itW.3tf 
prieft,  or  jefuit  profecuted.to  convi£tion  for  exerciGng  any  ^i,'iff,pruss 
part  of  his.fan^ion,  (except  (f.  5.)  he  be  a  foreigner  entered  Mnvi?. 
in  the  fecretary  of  ftate^s  office,  and  officiate  only  in  the  hotfe 
of  a  foreign  minifter,)  (hall  be  adjudged  to  perpetual  impri- 
fonmeqt  in  fuch  place  as  the  king  in  council  (hall  appoint." 
But  this  feverity  is  now  in  tffcik  done  away  by  the  zQiS  of 
the  18  Geo.  3.  c.  60.  and  31  Geo.  3.  c.  32.  f.  4.,  in  refpeA 
to  perfons  of  this  perfuafion  taking  the  oaths,  and  fubfcribing 
'  the  declarations  therein  re(pe£tively  contained. 


F<r. 


I  9.  Another  and  very  principal  Offence  againft  the  Church        §  ^Q- 

'  £ftabli(hment,  conne£ted  alfo  with  the  State,  is 


The  not  taking  the  Oaths  of  Allegiance  and  Supremacy^  and 
"»        making  the  Declaration  again/!  Popery. 

By  the  z€t  of  the  i  Eli?,  c.  i.  all  ancient  eccleGaftical  Not  taking  the 
iurifdiaions  were  reftored  and  united  to  the  crown,  and  ^f(^''  ^"f* 
|ts  fupremacy  in   fuch  matters   was  finally  aflerted   and 
f  ftablilffc^  \  s^t^d  aq  oath  to  that  effeC^  appoi^te4  %o  be  taken  f*  ». 
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Ch.'i.'§T9.    by  all  officers  and  miniilers  eccleflaftical  and  civil,  on  paiii, 

eftfuasiMuift   in  cafe  of  refufal,  of  the  party  forfeiting  for  life  every  pro- 

EfiMjbmni.    motion  benefice  and  office,  fpiritual  and  temporal,  vhich  he 

m  ■■  had  at  the  time  of'fuch  rcfufal,  and  being  difabled  from 

L  20,  II.      taking  any  fuch  preferment  to  which  he  w^s  then  promoted- 

This  oath  was  abrogated  by  the  (lat.  i  W.  &  M.  c.  8.^  and 

another  appouited  to  be  taken  in  lieu  of  it  under  the  fame 

penalties.    By  f.  37.  of  the  faid  ftat.  of  Eliz.  the  offepce 

niuft  be  proved  by  two  witnefies  at  leaft. 

S^lh.c.  t.  r.5.       All  perfons  required  by  the  (lat.  1  Eliz.  c.  i.  to  take  the  faid 

cb«i^f.28.&c.  ^^^^9  3nd  all  fchoolmafters  and  public  and  private  teachers, 

barriders,  benchers,  readers,  ancients  in  any  houfe  of  courts 
&C.  attornieSy  Oieriffs,  and  officers  belonging  to  the  common 
or  any  other  law,  or  to  the  crown,  or  to  any  court  whatever, 
(hall,  by  ftat.  5  Eliz.  c.  i.  f.  5.,  take  the  faid  oath  in  open 
court  before  they  (hall  be  admitted  to  any  fuch  vocation  or 
office,  &c.;  and  if  they  belong  not  to  any  court,  then  they 
ihall  take  the  fame  before  fuch  perfon  ss  (hall  admit  them  to 
fuch  vocation,  &c.  or  before  commiffioners  appoihted  under 
the  great  feal,  &c. 
f.  6.  By  f.  6.  any  bifhop  may  tender  the  faid  oath  to  any  fpiri- 

tual perfon  within  his  diocefe,  as  well  in  places  exempt  as 
others;  and  by  f.  7.  commiffioners  may  be  appointed  by  the 
Lord  Chan9cllor  to  tender  the  fame  to  fuch  perfons  as  by 
their  commiffion  they  (hall  be  authorifcd  to  do.  And  by  f.  &• 
if  any  perfon  compellable  by  either  of  the  faid  a£ts,  or  appdint- 
ed  by  fuch  commiffioners  to  take  the  faid  oath,  (hall  refufe  to 
take  it  on  a  tender  thereof,  ,he  (hall  incur  a  pnemunire. 
And  by  f.  9*  fuch  refufal  (hall  be  certified  within  40  days 
if  in  term,  or  othcrwife  at  the  iirft  day  of  the  full  term  next 
following  the  40  days,  into  B.  R.  by  the  perfons  having 
authority  to  tender  fuch  oath,  under  the  penalty  of  iool.| 
and  the  (herifF  of  the  county  where  the  court  (it  may  im- 
panel a  jury  to  inquire  of  fuch  refufal,  in  fuch  manner  as  if 
it  had  happened  in  the  Vame  county  j  which  jury  may,  upon 
fuch  certificate  and  other  evidence,  indi£l  the  o(render  in 
fuch  fort  as  if  the  offence  ^ad  been  done  in  the  fame  county. 
But  though  fuch  a  jury  may  find  the  indiftment,  (lill  it  is 
f  Hjwk^ch.  19  ^^jj^  ^Y^^^  ^^^  ^y-^i  ^y(j  |,g  |,y  jj  j^ry  of  that  county  wherein 

the  oaths  were  refufed. 
joCar.  2  ft  1.        By  ftat.  30  Car.  2.  ftat.  2.  c.  i.  and  i  Geo;  1.  ftat.  2.  c.  i. 
ft.  2.  c\T  ''  f.  i«,  17-  &  22.    •«  No  peer  or  member  of  the  Houfe  of 

Peers 
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Peers  (lull  vote,  or  make  his  proxy,  or  fit  there  during  any  Ch.  l.  §  19. 
debate;  and  no  member  of  the  Houfe  of  Commons  (hall  offencetminfi 
vote  or  fit  there  during  any  debate,  after  the  fpeaker  is  Efathpinnu 
chofen ;  until  fuch  peer  or  member  (hall  take  the  oaths  of  ■  '■ 

allegiance  and  fupremacy,  and  make  a  declaration  (therein  fj-jSw^T'  ^ 
fpecified)  of  his  belief  that  there  is  no  tranfubftantiation  in  luptaltdoi  u 
the  facrament  of  the  Lord's  Supper,  and  that  the  invocation  ^^\^^^^^rf^ 
or  adoration  of  the  Virgin  Mary,  or  any  other  faint,  and  mntbm  the 
the  factifice  of  the  mafs,  as  they  are  now  ufcd  in  the  church  3"^^-  3  «•  $*• 
of  Rome,  are  fuperftitious  and  idolatrous,  &c.  on  pain  that 
every  fuch  offender  (hall  be  adjudged  a  popifh  recufant  con- 
\\6tf  and  difabled  to  hold  or  execute  any  office,  &c.  or  from 
thenceforth  to  fit  or  vote  in  either  houfe  of  parliament,  or 
to  fue  in  law  or  equity,  or  tc^be  guardian,  Executor,  or  ad- 
miniftrator,  or  capable  of  any  legacy  or  deed  of  gift,  atid 
fliall  forfeit  for  every  fuch  wilful  offence  500 1." 

The  9th,  1 2th,  and  1 3th  claufes  of  the  fame  (latute,  which  ByPerfom ioUb^ 
require  that  "  Every  fworn  fcrvant  to  the  king  (hall  take  the  ^^^  "  '*'*• 
faid  oaths,  and  make  and  fubfcribe  the  faid  declaration,"  are 
repealed  by  the  (lat.  2  Geo.  2.  c.  3 1.  f.  9. 

By  ftat.  I  W-  &  M.  c.  9.     «•  Kvery  juftice  of  peace  in  By perfim  livmg 
London   and  Weftminaer,   and  within  ten  miles  thereof,  p'^^Z.'^*^" 
fliall  caufe  to  be  arrcfted  and  brought  before  him  all  reputed  i  w.  &  M.  c.  9. 
papifts,  (except  foreigners,  being  merchants  or  menial  fer-  310. 3.  c.  ^a. 
vants  to  fome  ambaffador  or  public  agent,  &c.)  and  fliall  iufi^vulrmf: 
tender  the  above  mentioned  declaration  to  every  fuch  per-  tbmjrlva  vtith- 
fon;  and  every  fuch  perfon  rcfufing  the  fame,  and  after- 
wards  remaining  within  the  above  limits,  or  being  certified 
by  judices  out  of  thofe  limits  to  B.  R.  or  tlie  quarter  fef- 
fions  for  fuch  refufal,  and  negleding  to  make  the  faid  de- 
claration in  fuch  court,  (lull  fuffer  as  a  popi(h  recufant  con-  y;j^  f„p^ 
viA.**    Suppofed  papift^  required  by  two  judices  of  peace 
to  make  the  faid  declaration,  and  ncrglcdling  fo  to  do,  are, 
by  ftat.  I  W.  &  M.  c.  15.,  rcftriacd   in  the  privilege  of 
keeping  arms,  ammunition,  and  horfes  at  their  pleafure ; 
And  by  ftat.  i  W.  &  M.  c.  26.  from  prcfenting  to  any  be- 
jiefice.     And  by  the  land-tax  ads  papifis  in  general  are 
liable  to  pay  double  land-tax  if  they  do  not  conform.     But 
now,  by  31  Geo.  3.  c.  32.  f.  18.,  no  papift  making  and 
fubfcribing  the  oath  and  declaration  therein  contained  (^all 
be  profecttted  on  the  former  ftatutes. 

Alfo 
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Cb«i.  S 19.  Alfo  by  ftat.  7  &  8  W.  3.  c.  24.  any  fcfjeant  or  coun- 
^'S*  "^^  itWot  ^t  law,  barrifter,  advocatCi  attorney,  foHcitor,  proQor, 
EJtabe^inr.  clerk,  or  notary,  praQifing  as  fuch  in  any  court  whatfoever, 
■  not  having  before  taken,  in  the  court  of  Chancery,  or  King's 

7  &  »  w  3.      Bench,  or  quarter  feflions  of  the  county  wherein  he  lives, 
MyBun^mJgt.  the  oaths  required  by  the  ftat.  1  W.  &  M.  c.  8.,  and  made 

and  fubfcribed  the  declaration  appointed  by  the  ftat. 
25  Car.  2.  c.  2.  (to  prevent  danger  from  popifh  recufants) 
ihall  incur  a  prxmunxre.  This,  fo  far  as  rcfpcfts  Roman 
Catholics,  is  repeated  by  ftat.  31  Geo*  3.  c.  32.  f.  22.,  as  to 
fuch  as  bring  themfelves  within  the  fame. 
c.aj.  By  ftat.  7   &  8  W.  3.  c.  27.  any  perfon   refufing  to 

tMatf^j  u  ^^^  ^^  £.^.j  Qjijjjg  Qf  allegiance  and  fapremacy  when  ten- 
dered, or  refufing  or  neglecting  to  appear,  when  lawfully 
fummoned,  in  order  to  have  the  faid  oaths  tendered  to  him, 
(hall,  until  he  (hall  have  taken  the  fame,  incur  all  the  pains 
And  petialties  of  popiili  recufants  convi£l:  and  the  perfon 
lb  tendering  the  faid  oaths  (hall,  on  every  fuch  tefufal  or 
delFauU,  record  and  enter  in  parchment  the  chriftian  and 
furname  and  place  of  abode  of  the  party,  together  With  the 
time  of  tender  and  tefufal  or  default,  and  fliall  certify  the 
faid  record  or  entry  to  the  juftices  of  aflize,  oyer  and  termi- 
tiet  or  gaol  delivery  at  their  next  fclEon,  who  (hall  eftreat 
and  certify  the  fame  itito  the  court  of  Exchequer,  who  may 
award  fuch  procefs  agalnft  die  lands  and  goods  of  the  party 
as  in  the  cafe  of  a  popi(h  recufant  convi£l.  By  f.  I2.  qua* 
ketSf  who  fcruple  to  take  an  oath,  may  make  a  declaration 
of  fidelity  to  the  fame  cflTeO- 
tGc0. 1.  ft.i.  The  (lat.  i  Geo.  i.  ft.  2.  c.  13.  gives  the  form  of  the 
^FJmofOatbQf  ®**^®  ®^  allegiancc  and  abjuration  required  to  be  taken  by 
AiUpnce  and  all  officcrs  civil  and  military,  and  all  ecclcfiaftical  perfons, 
jihjurMmn.  ^^j  mcmbcrs  of  colleges  (being  of  the  age  of  eighteen  yeats), 
and  by  all  teachers  or  readers  in  any  univerfity  or  elfewhere, 
and  by  all  fchoolmafters  and  ufliets,  and  all  teachers  and 
preachers  of  feparate  congregations,  all  conftables,  ferjeants 
at  law,  cottnfellorsybarriflers,  advocates,  attornies,  foUcitors, 
pfo£tors,  clerks,  or  notaries,  pradifing  in  any  doiirt ;  which 
oaths  are  to  be  taken  within  three  (by  9  Geo.  2.  c.  26.  f.  4* 
Jix)  months  after  they  have  been  ailmitted  into  or  entered 
upon  any  fuch  preferment,  benefice,  office,  or  place,  ot 
come  into  fuch  capacity,  or  taken  upon  themfelves  fdch  ent- 

10  ployment. 


and  the  Cburcb  EJIabR/bment*  jf 

pliTymentj  pradice,  or  buGnefs  in  one  of  the  courts  at  Weft-     Ch.  I.  %  t^ 


minkcr,  or  at  the  quarter  fciHons  of  tlie  county  where  tliey    Offtnus 
rciidc,  under  pain  of  difability  to  hold  or  exercife  the  faid     EfiuUi/kmai^M 
ofliccsy  &€'  upon  negle£t  or  refufal  to  take  the  faid  oath«. 


And  per  ions  convicted  in  any  of  the  courts  at  Wcftmirifterf  ^*  J" 

or  at  the  affizes,  of  exercifing  fuch  offices  or  employments 
without  ulcing  the  oaths  within  the  ^ime  fjpecified,  fliall  be 
difabled  to  fue,  or  to  be  guardian,  or  executor,  or  adminiftra- 
tor,  or  capable  of  any  legacy  or  deed  of  gift,  or  to  be  in  any 
office  within  Great  Britain,  or  to  vote  for  members  of  par- 
liament; and  (hall  forfeit  500].,  to  be  recovered  by  anf 
informer.     And  by  f.  10.  two  juftlcts,  or  other  perfons  render  of  Oaih m 
fpedally  commiffioned,  may  tender  the  laid  oaths  to  any  f^f^*^  f'^h^ 
perfon  whom  they  fufpe£t  to  be  dangerous  or  difafic£led  to 
his  majefty  or  his  government,  and  on  their  negle£t  or  re^ 
fufal  td  take  the  faid  oaths,  may  certify  the  fame  to  the  next 
quarter  feflions  ;  which  being  there  recorded,  fliall  be  from 
thence  certified  by  the  clerk  of  the  p?ace  into  the  courts  of 
Chancery  or  King^s  Bench;  and  evitrry  perfon  fo  negiefling 
or  refufing  to  take  the  faid  oaths  (hall,  from  the  time  of  his 
ncgled  or  refufal,  be  adjudged  a  popifh  recufant  convifb,  and 
as  fuch  to  forfeit  and  be  proceeded  againft.  The  fame  punifh- 
ment  is  denounced  by  f.  11.  againft  fuch  as^  being  lawfully 
fummoned  to  appear  and  take  the  oaths,  negle£t  or  refufe  to 
do  fo.     Thefe  provifions,  fo  far  as  they  refpedi  the  fummon* 
ing  perfons  to  take  the  oatlis  of  fupremacy  and  make  the  de- 
claration againft  tranfubftantiation,  required  by 'the  ftat.  25 
Car.  2.  c  2.,  are  repealed  by  ftat.  31  Geo.  3.  c.  32.  f.  t8. 

By  f.  16  &  17  of  the  fame  ftat.  of  Geo.  i.  no  peer  of  this  ^e^^^^mm 
realm,  or  member  of  the  Houfe  of  Peers  fliall  vote,  or  make  «i. 
hifi  proxy,  or  fit.  there  during  any  debate,  and  no  member 
of  the  Houfe  of  Commons  (hall  vote  or  fir  there  during  any 
debate,  after  the  fpenkeris  chofen,  until  fuch  peer  or  mem- 
ber (hall  have  taken  the  abjuration  oath  thereby  required, 
together  with  the  oaths  of  allegiance  and  fupremacy,  and 
the  declaration  againft  tranfubftantiation  ;  on  pain  of  being 
difabled  to  fue,  or  be  a  guardian,  or  executor,  or  adminiftra- 
(or,  or  capable  of  any  legacy,  or  deed,  or  gift,  or  to  be 
in  any  office  within  Great  Britain,  or  to  vote  at  any  eleflioti 
for  members  to  ferve  .in  parliament,  and  of  forfeiting 
500 1.,  to  be.recoyered  by  any  informer.    By  f.  20.  this 

difability 


34  Offences  agalnft  Religion^  Moraliijt^ 

Ch.  I.  §  19.    difabilicy  is  not   to  extend  to  the  offices  of  tithingmanf 

*/*^  ^P^  headborough,  ovcrfccr  of  the  poor,  churchwardciii  furveyor 

EJUbli}tmem,    of  the  highways)  or  any  like  inferior  civil  office,  or  to  anjf 

"  office  of  forefter,  or  keeper  of  any  park,  or  other  inferior 

or  private  officers  therein  mentioned*    B7  f.  22.  perfons 

obliged  by  any  law  to  receive  the  facrament,  or  make  the 

.  declaration  againfl;  tranfubiiantiation,  (hall  continue  bound 

to  do  fo. 

J  20.         lo»  Extollifig  or  maintaining  the  Authority  of  the  Pope  or  the 

See  of  Rome. 

ALuntMimig  tie  By  ftat.  5  Eliz.  c.  I.  if  any  pcrfon  within  the  queen^s 
S^a»/c!'i/'^*  dominions  (hall,  by  writing,  cyphering,  printing,  preaching, 
^.*-»o.  or  teaching,  deed  or  act,  advifedly  and  wittingly  hold  or 

ch.  17.  f.  j%,  ftand  with,  to  extol,  fet  forth,  maintain,  or  defend  the  jurif* 
73»  74-  di£lion  or  power  of  the  bifhop  or  fee  of  Rome,  heretofore 

claimed,  ufed,  or  ufurped  in  this  realm,  or  any  dominion  of 
country  under  the  queen's  obedience;  or  by  any  fpeech^ 
open  deed  or  a£^,  wittingly  and  advifedly  attribute  any  fuch 
jurifdifiion,  authority,  or  pre-eminence  to  the  faid  fee  or 
bi(hop  of  Rome  within  this  realm,  or  in  any  of  the  queen's 
dominions,  he,  his  abettors^  procurers,  aiders,  affifters,  and 
comforters  therein  fliall  be  guilty  of  a  praemunire  for  the  firft 
offence,  and  of  high  treafon  for  the  fecond ;  but  without  cor- 
ruption of  blood  or  lofs  of  dower.  The  firft  profecution  muft 
be  commenced  within  one  year  after  tlie  offence  committed* 

^2U  ^^'  Putting  in  lire  Popijb  Bulls y  Procefs^  lie* 

Vfng  Vofifi  By  ftat.  13  Eliz.  c.  2.  f.  2,  3.  ^*  if  any  perfon  (hall  put  ia 

frlEii*^'.  ^'^»  within  this  realm  or  any  the  qucen*s  dominions,  any 
t  s>  3.  bull  or  inftrument  of  abfolution  or  reconciliation,  obtained 

from  the  biffiop  or  fee  of  Rome,  or  any  perfon  claiming 
authority  therefrom,  or  (hall  take  upon  bim,  by  colour  of 
fuch  bull,  &c.  to  abfolve  or  reconcile  any  perfon,  or  to  grant 
or  promife  to  any  perfon  within  this  realm,  or  other  the 
queen's  dominions,  any  abfolution  or  reconciliation,  by  any 
fpeech,  preaching,  teaching,  writing,  or  any  other  open 
deed,  or  (hall  willingly  receive  any  fuch  abfolution  or  recon^ 
ciliation,  or  (liall  obtain  from  the  bi(hop  or  fee  of  Rome 
any  bull  or  writing  whatfoeTer»  containing  any  things  nat* 
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Vfer,  or  caufc  whatfocver,  or  publifli  or  any  ways  put  the    Ch.  T.  §  u. 
iame  irt  ure,  he,  his  procurers,  abettors,  and  counfcllors  to     ^^ql^^^l^"^ 
the  fa£l  (hall  be  guilty  of  high  treafon.*'    By  f.  4;  acceiTaries     Eftahupmenu 
after  the  offence  incur  a  praemunire  \  and  by  H  5j  6.  fuch  '^ 

as  do  hot,  within  fix  weeks,  difcldfe  an  offer  bf  fuch  bulls, 
&c.  to  Tome  privy  coDnrellors>  &c.  are  guilty  of  a  mifpriiioii 
of  treafon. 

There  arc  many  btheir  obfolete  laws  againft  papal  pro-  ^^' '  w«j*k. 
Vifions,  iaftruments,  and  proceffes,  as  applicable  to  particular    .' 
eafes,  which  fubject  the  offenders  only  to  the  penalties  of  il 
praemunire. 

12.  Perverting  others  tr  lelng  perverted  to  Poperj\ 

By  ftat.  23  Eliz*  c:  1.  i.  2.  and  3  Jac.  i.  c.  4.  f.  22,  23.         J  ^21 
•*  If  any  one  (hall  pretend  to  have  power,  or  (hall  put  in  p!^'^*"  '* 
pradice  to  abfolve,  perfuade,  or  withdraw  a  fiibiedl  from  his  »3^^i>«-  «•  »• 
natural  obedience  to  the  queen,  or  to  withdraw  mm  for  that  yUe  i  Hawki 
intent  to  the  Romifli  religion,  or  to  move  him  to  prbmifc  ^^'  ^1:  ^''^^ 
any  obedience  to  any  pretended  authority  of  the  fee  of  Rpme;  and  poiK  tit. 
or  ally  other  ftate,  &c.  to  be  ufcd  within  the  dominions  of  ^'g^^Trcafooi 
the  queen,  oir  to  do  any  overt  a£l  to  that  intent;  and  if  any 
perfon  (hall,  by  any  means,  be  willingly  abfolved  or  with- 
dtawn,  or  willingly  be  reconcikd  or  promife  fiich  obedience 
as  aforefaid^   he,  his  procurers   and   counfcllors,   fhall  ht 
guilty  of  high  tteafon.     By  f.  3.  acceffaries  after,  not  dif- 
clofing  their  principals  within  20  days,  fhall  be  guilty  of 
ihifprifion  of  treafon.     Biit  by  the  latter  ftatUte  (f.  24.)  if 
any  perfon  who  i^  reconciled  to  the  fee  of  Rome,  beyond 
the  feas,  return  into  the  realm  and  fubmit  himfelf,  &c.  and 
tike  the  d^ths  within  fix  days  after  his  return,  he  is  ejt« 
cufed* 


Xj.  Natural  born  SubjeEts  ordained  or  prof e£ed  by  Popijb  Au*^  '    . 
ihoriiyi  being  in  the  Realm^  V)ithout  fubmit  ting  therhfelves^ 

By  Hat;,  47  Eli2.-  c.  2.  f.  3.  "  If  any  eccIcGaftici  born  in         j  ^IJ 
^hc  queen's  dominions,  and  made,  ordained,  or  profcffcd  by  P^ii^  Pn*/tt 
pbpiih  authority,  (hall  conic  into,   be,   ot  reehain  in  the  1-!  ^fg  c!\, 
<J\ieeu*s  dominions,  and  not  fubmit  to  fomc  bi(hop  oi- judice  ^''^  iHawk. 
cf  the  peace,  within  three  days,  and  take  the  baths,  &c; .   \.  '*-*.*' 
Ifc  (hail  b<  guilty  of  high  treafon.    By  f.  13.  if  any  fubje£i 

D  ihall 


T 
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Cli*  1 1  z%*    ftall  know  that  any  fuoh  pricft  is  witliin  tlie  realmi  and  oot 

^^qJ^^    ffifcorer  him  to  feme  jaftice  of  peace,  &c.  within  ii  days^ 

Sf^^fifmen*    he  fhall  be  fined  and  imprifoned  at  the  queen's  will ;  and  if 

,  any  juftice  of  peace,  &c.  to  wfaon  foch  matters  (hall  be  dif- 

covered,  fliall  not  give  information  to  fome  ol  the  privy 
cooaciiy  &c.  vrithin  28  daya  after,'  lie  ihall  forfeit  2oo> 
marks. 

This  ftatutb  feems  to  be  provifionaily  repealed  by  the 
4th  fed.  of  the  ftat.«3i  Geo.  3.  c»  32*  in  reijpefi  of  fuch  a» 
take  the  oath  of  alkgiance,  abjoration,  and  deelaratioo 
therein  mentioned, 

14.  Relieving  Popt/b  Priejlu 

4  24.  ^y  ^'^^*  ^7  ^^*^*  ^'  ^'  ^-  4-    "  Whoever  ftall  wittingly 

ju&ftv:  ^^t^ff    and  willingly  receive,  relieve,  comfort,  aid,  or  maintain  any 

f^i.  c.  a.     jcfuit,  femmary  or  other  popifli  prieft,  &c.  being  at  liberty 

M|.  •-.  ^     or  out  of  hold,  knowing  him  to  be  a  jcfuit,  &c.  (hall  be 

^*     *»^."  adjudged  a  felon,  without  benefit  of  clergy .'' 

15.  Refjifing  to  ekB  or  conftcrafe  the  Per  Jen  nominated  by  the 

King  to  a  Bijbopru'k. 

$  25.  This  offence,,  not  likely  to  be  now  committed,  againft 

jS^k!!2i!^0f  ^^^  church  eftablifliment  and  difcipline  is  one  which  grew 
tht  Crtnoa  to  a  Qut  of  thc  Reformation ;  before  the  fupremacy  of  the  crown 
SiJbQfnc.  •^  fpiritttal  concerns  had  become  as  footed  in  coufcience  as> 

in  law. 

«5H.8.  c.^0.  '  By  ftaf.  25  H.  8.  c.  20.  f.  7.  ^^  if  any  dean  and  chapter 
^  7*  refufe  to  ele£l  the  perfon  named  in  the  king's  letter  for  a* 

biibopnck,  and  to  fignify  fuch  eledionto  the  king  within  20. 
da^ys  after  the  licence  to  ele£l  fliall  come  to  their  bands;  ov^ 
if  any  archbifliop  or  bifliop,  after  fuch  eleflion,  or  nominal- 
tion  by  the  king  in  default  thereof,  fignified  unto  him  by  the 
Ling,  fliall  refufe,  within  20  days,  to  confirm  and  confecrate 
the  perfon  lb  fignified  to  him,  he  fliall  incur  a  praemil^' 
aire 

t6.  Jppointing  jUienff^  Ciurcb  Prrferment. 

$  OlS.  The  ftat.  7  Ric.  2.  c.  12.  reciting,  tli^t  by  ^e  ftat.  27 

^^^3L1^  Ed*  3*  no  perfon  fliall  take  or  receive  procuracy,  letter  i^ 
7*Ric«.a»c.xs.   attoroey,  nor  any  other  adminiftratioo,  by  iiadenture  or  iftv 

any  oiber  maontr^  of  any  peffoiii  cof^Qaupg  any  bcacioor 

..         '  of 
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of  holy  churth  within  the  realm,  but  only  of  the  king's  Cfc.  I.  4»*« 
fubjcfts  of  the  fame  realm,  without  the  king's  licence,  under  ^"^^^f"^ 
the  pains  therein  mentioned,  confirms  the  fame;  and  enafts,  BfMbHpmmi. 
that  if  any  alien  Ihall  purchafe  any  benefice  of  holy  church,  ' 

dignity,  or  other  thing,  and  take  pofleflion  of  the  fame, 
whether  for  his  own  or  another's  ufe,  without  fuch  licence, 
he  (hall  be  comprifed  in  the  faid  (lat.,  and  alfo  incur  the 
pains  and  penalties  of  the  (tat.  25  £d.  3.  ft.  5.  c*  22. 

17.  Exerciftttg  the  yurtJdiElitm  of  Suffragan  tuttbout  due  Ap» 

fointmenU 

By  (tat.  26  H.  8.  c.  14.   No  fuffragan  (hall  ufe  any  jurif-        $  27* 
di£tion,  ordinary  or  epifcopal   power,   otherwife  nor  for  ^Smgat  SKfra* 
longer  time  than  (hall  be  limited  by  the  commiflion  granted  Authority. 
by  the  archbi(hop  or  bi(hop  of  the  diocefe,  under  the  au-  *^^'  ^'  *•  '^ 
thority  of  that  ad,  under  the  penalty  of  a  prxmunire. 

1 8.  Simony. 

No  offence  under  this  title  was  known  to  the  common        /  ^9. 
law;    and  yet  the  corrupt  prefentation  to  a  benefice  is     simony. 
faid  to  have  been  fuch  an  offence,  whereof  the  law  would  J^^^^lf 
take  notice  even  before  the  (tat.  31  Eliz.  c.  6.;  and  this  is  Lucy*  >  ^' 
confirmed  by  what  is  faid  in  the  (lat.  i  W.  &  M.  ft,  1.  c.  16.  BanS  v!t?iabb, 
which  provides,  that  no  innocent  incumbent  or  patron  (hall  »BUc  r.  1054. 

I  .     1.      *         I  r  .      r    t        ♦  *.    ;      -.  Oldbury  ▼.  Gre- 

be prejudiced  under  pretence  of  lapfe  by  virtue  of  the  fifno-  gory,  Moor,  564. 

niacal  prefentation  of  the  former  incumbent,  «•  unlefs  the  li^JkaUw'^i!^^* 
petfon  fimoniacally  prefented,  or  his  patron,  were  convi^ed  of  TaJderick, 
fuch  offence  aithe  common  iaWf  or  feme  ecclefiaftical  c6urt,  irt  ^^'^"'  3^»* 
the  lifetime  of  the  pe^fori   fimoniacally  promoted.**    The 
ground  of  fuch  an  offence  at  common  law  muft  be  the  abufe 
of  a  great  public  truft  from  corrupt  motives. 

7.1!be  .ftat.  31  Eliz.  c.  6.  for  avoiding  fim'ony  and  corrup-  3iEiii.e.  S. 
tion  in  prefentations  to  benefices  and  other  ecclefiaftical  pro«  ^*  ^' 
motions,  enadts,  f.  5.  That  if  any  perfon,  bodies  politic  and 
corporate,  (hall,  for  any  money,  reward,  gift,  profit,  or  bene- 
fit, direfily  or  indireftly,  or  by  reafon  of  any  promife,  agree* 
ment,  bond,  or  other  aflurances  for  any  money,  &c.  dire£lly 
or  indire£tly,  prefent  or  collate  any  perfon  to  any  benefice 
with  cure  of  fouls,  dignity,  prebend,  or  living  ecclefiaftical, 
or  give  or  beftow  the  fame  for  any  fuch  corrupt  caufe  or 
confideratiou  i  then  every  fuch  prefentation,  &c.  thereupon 
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Ch.I.  §»S.     fliall  be  utterly  void  \   and  it  fhall  be  lawful  for  the  crown 
cgauasgahf    to  prcfcnt,  collate  untO|  or  beftow  every  fuch  benefice,  &c. 
Bfskti/bmint.     for  that  one  turn  only.    And  that  every  perfon,  bodies  politic 
*  ■   ■    and  corporate,  that  fhall  give  or  take  any  fuch  fum  of  money, 

reward^  &c«  dire6)ly  or  indire£lly,  or  that  (hall  make  or  take 
any  fuch  promife,  bond,  &c«  or  other  aflurancCi  (hall  forfeit 
and  lofe  the  double  value  of  one  year's  profit  of  every  fuch 
benefice,  &c. ;  and  the  perfon  fo  corruptly  taking,  procur- 
ing, feeking,  or  accepting  any  fuch  benefice,  &c.  (hall  there- 
upon and  from  thenceforrh  be  adjudged  a  difabled  perfon 
in  law  to  have  or  enjoy  the  fame  benefice,  dignity,  prebend, 
or  living  eccltrfiaftical. 

In  the  cafe  of  Booth  v.  Potter  it  was  holden,  that  the  party 
fo  fimoniacally  promoted  could  never  be  prefented  to  the 
fame  benefice  again. 

Other  provifions  are  made  and  penalties  given  by  the  fame 
7k€t  in  furtherance  of  the  like  purpofe. 
n  Aao.  c.  tu        This  provifion  has  been  followed  up  by  the  (lat.  I2  Ann.. 

C.  12.  f.  2.  whereby,  "  if  any  perfon  (hall,  for  any  money, 
leward,  or  advantage,  &c.  dire£ily  or  indire£lly,  or  by  reafon 
of  any  promife,  agreement,  bond,  &c.  or  other  affurance  for 
any  money,  &c.  dire£lly  or  indirectly,  in  his  own  or  any 
Other  perfon*s  name,  take,  procure,  or  accept  the  next  avoid- 
ance of  or  prcfentation  to  any  benefice  with  cure  of  fouls, 
dignity,  prebend,  or  living  ecclcfiailical,  and  (hall  be  prefent- 
ed or  collated  thereupon,  every  fuch  prcfentation  or  colla-' 
tion,  &c.  fl>all  be  void^  and  fuch  agreement  be  deemed  a 
fimoniacal  contrafl,  and  the  crown  may  prefent  or  collate 
for  that  turn  ;  and  the  perfon  fo  corruptly  taking,  procuring, 
or  accepting  any  fuch  benefice,  &c.  fhall  thereupon  and  fron» 
thenceforth  be  adjudged  adifabled  perfon  in  law  to  have  the 
fame  benefice,  &c." 

By  both  ftatutes  the  offenders  (ball  alfo  be  liable  (•  be 
punifhed  by  the  eeclefiaftical  laws^ 
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CHAP.    II. 
OF    HIGH    TREASON; 

AMD   OTHER   INCIDENTAL   OFFENCES 

fmmediaiely  againji  the  Allegiance  due  to  the  King, 


Definition  of  High  Treafon. 

Diftinguifliable  from  Sedition.        •  -        $  I. 

ALLEGIANCE: 

1.  What  it  imports.  -  -         §2. 

2.  From  whom  required.         -         -         §  3. 

Natural  born  Subjc£ls.  -               *        $  3* 

Oaths  of  Allegiance  to  be  taken  by  fuch  under  Pc* 

nalties.              -  -            -            -        $  3- 

Foreigners.                 -  -                -         J  4- 

3.  To  whom  due.         -  -  -         §  j. 

Not  to  Hufband  of  Queen  regnant.  *        $  5, 

King  de  fafto  or  de  jure.  -  .         J  5^ 

A£ts  for  fettling  the  SuccefTion  to  the. Crown.    $  5. 

4.  What  Breaches  of  Allegiance  amount  to  High 

Treafon^  or  other  lefs  Offence.  §  6. 

The  Statute  of  Treafons,  25  Ed.  3.  ft.  5'.  c.  a.  and 

other  fubfequent  Statutes,  ending  with  36  Geo.  3. 

c.  7.  -  -  -         J  ^. 

I.  CompaJJing  or   imagining   the  Death   of  the 
King.  -  -  -         §  7« 

The  Compadlngi  &c*  is  the  Treafon  laid :  the  Overt 
Ads  charged  in  IndiAment  as  the  Means  or  Evi^ 
dcncc.  -  -  •  5  ?• 

P  3  Overt 
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Overt  ABs  (fCompafj^ng^  lie.  -  *        $  7' 

A  Aual  kUltng.  ib.  Preparing  Means  of  Death.  $  7, 
Confulting  on  it.  ib.  Entering  into  Meafures  for 
depofing  or  taking  Fofielfion  of  the  King  or 
Government.  $  8.  Subverting  Parliament,  ikm 
Where  Evidence  of  Intent  admiOible  deduced 
from  former  A£l8.  ib^  Levying  and  confulting 
to  levy  War.  §  9.  Inviting  foreign  Invafion.  lb* 
Taking  any  Step  for  that  Furpofe.  ib*  Con- 
ftru£live  levying  of  War.  -  -        J  9. 

II.  Compajfmg  or  imagining  the  Death  of  the 

^een  Confort^  or  of  the  eldeji  Son  and  Heir 
of  the  King.  -  -  -     §  10. 

1.  Whoa  ^ueen  Confirt.  •  *         $  l<^- 

2.  Who  aneliefi  &9nandHmr*  -  -         $  lo. 

3 .  What  an  Overt  AS  ofcompqfftng^  {sV.  their  Deaths.^  1  o. 
Mud  be  againft  their  Perfons,  not  merely  againft 

their  State.  m  «  -        }  iQf 

III.  Violating  the  King^.s  Companion^  or  eldeft 
Daughter  unmarried^  or  th^  Wife  of  the. 
Kings  eldeft  Son  and  Heir.  -     §1.1. 

1.  Who  the  Kin^s  Companion*             ^  **  $11. 
Queen  Confort  during  Marriage.  •  $  ii« 

2.  Who  an  eldeft  Daughter  unmarried.  *  $  1 1» 
Before  Marriage ;  not  a  widow.  -  $11. 

3.  Who  the  Wife  of  the  Kings  eldejl  Son  and  Heir.  J  1 1. 
During  the  Coverture.              •>  -  $  ii. 

4.  What  a  Violation  of  either.             *  -  $11. 

IV.  Levying  War  againft  the  King  in  his 
Realm.  ^  -  -     §  12. 

J.  Direff. — a.  ConftruBive.  -    .  m         $  I2« 

S.  I)ire8  War^  Evidence  of.  -  -  $  12* 

Infurreftions  to  put  a  Force  on  the  Eang'd  Per* 
fon  or  his  Meafures.  §  12.  Not  an  accidental 
Refiftance  to  his  Forces,  ib.  Inception  of  le- 
vying War.  ib.  Warlike  Array  not  neceflary. 
9 J  3.  Holding  Caftle  againft  the  King.  $  14. 
Arming  Rctaiaers.  ibi    Joining  and  continuing 

with 
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Vit^  Rebek.  $  15.  Ualefs  from  Fear,  sind 
continued  CompuKion.  ij.  Giying  or  attempt- 
ing to  give  Ai&ftance  or  Intelligence  to  Rebels. 

J  16. 
iu  Confiru^live.  -  -  -         J  I7» 

Attempting  by  Force  to  regulate  the  Meafares  of 
Governtiient.  $17,  To  pvinifli  Public  Officers. 
ib*  To  compel  the  Making  of  new,  or  the  Re- 
peal of  old  Laws.  ib.  To  obftrud  the  £xecu«> 
tipn  of  a  public  La#.  ib.  But  not  of  a  private 
.  lor  local  Law.  $  17,  ii8.  To  redrefs  any  public 
or  general)  but  not  a  private  Grievance,  ib.  In 
all  Cafes  under  this  Branch  War  muft  be  le- 
vied. §  17.  Evidence  of  co-operation  in  fuch 
Purpofes.  i^.  Infurre£^ions  of  a  private  or  local 
Nature  not  within  the  Law.  $  i€.  How  stf- 
fe£l6d  by  the  Riot  A&,  x  Geo.  i .  ft,  2.  c.  5.  §  16. 
3^  The  War  mt^  he  levied  HUitbin  the  Realms  $  19. 

What  is  fo«  -F  -  -        $  19. 

V.  AHlnring  to  tb^  Kin^s  Enetmcs.       -     %  20, 

By  Soldiers^in  particular.  -  •        $  20. 

,  I.  Who  an  Enemj.  -  -  "         $  ^^ 

Subje£ls  of  a  Foreign  Power  in  open  Hofttlity.  $  2o» 
A  Queftion  of  Fad  proved  by  Notoriety,  ib.  Fo- 
reigner ading  without  Commiflion  from  his  So- 
vereign. -  -  -  J  20. 
%.  What  an  Adherence.                 -                  *         $  ^'* 

piving  Aid|  Comfort^  Advice,  Intelligencei&c.  or  do- 
ing any  Ads  towards  fuch  purpofes.  $21.  Though 
the  Intelligence  do  not  reach  the  Enemy,  ib* 
And  though  the  .Advice  be  againft  an  Invafion  as 
impradicable*  ih.  So  making  War  on  the  King's 
Allies,  f^.     Diftingulflied  from  Piracy.  $  2 1« 

Rcfujal  toferve  againft  Enemies^  or  t<f  return 
Home  from  For  ign  Parts^  -     §  22, 

Offence  offerving  Foreign  States.        -  . .  §  23* 

!•  jtt  Common  Lavt.                  -  *        $  23. 

2*  By  Statute.  -               -  -        $  23. 

3  J^c»  I.  c.  4t  9  Geo.  2.  c.  30.  29  Geo.  2. 

c.  17.  -               -  -        $  23. 
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VI:  Counterfeiting  the  Great  or  Privy  Sealy  by 

Jat.  25  Ed.  3.  fl.  5.  c.  2. ;    the  Sign  Ma-- 

pual^  Privy  Signet^  or  Privy  Seal^  by  Jlat^ 

I  Mar.  f .  6.  -  -:     §  24^ 

Extended  to  Scotch  Seals  by  7  Ann.  c-  21.      J  24. 

A  Species  of  the  crimen  falfi  j    but  now  the  fame 

judgment  as  in  other  Treafons.  -        §  24- 

I,"  What  the  Great  Seal.   $  24-     7he  Privy  Seal.  \h. 

Privy  Signet,  ib.     Sign  Manual,  ib. 

Counterfeiting  other  the  King's  Seals  only  a  Mif- 

demeanor  •  .  *        $  24. 

How  the  Seals  dedroyed,  •         «        $  24. 

!2.   What  a  Counterfeiting.  -  -         J  25, 

Not  the  bare  Sculpture  of  the  Seal,  but  the  Applica* 

tion.  -  .  -        $2j^ 

Fixing  true  Seal  to  falfe  Patent,  or  altering  a  true 

Patent,  formerly  doubted ;  but  fplitting  true  Seal 

and  affixing  it  to  falfe  Patent  certainly  Treafon. 

§  2^.      Small   variations  between  the  true  and 

falfe  Seal  make  no  Difference.  •        $  25« 

Acfmplices^  who  within  the  Ahs.  »         $  26* 

VII.  Slaying  the  King's  Jujllces^  fcfr:  doing  their 
Offices.  •  -  •  -     §  27, 

In  England  by  fiat.  25  Ed*  3« ;  in  Scotland  by  ftat. 
7  Ann.  c.  21.  f.  8,  -  •        §  27. 

1.  What  Officers  within  the  Law.  •         $  27, 
Lord  Chancellor,  Treafurer,  the  King's  Juftices  of 

either  Bench,   Juftices  of  NiG   Prius  and  Gaol 
delivery.  *  -  -        J  27^ 

Queilions  concerning  the  Lord  Treafurer.  §  27.  Ba«« 
rons  of  the  Exchequer,  ih.  Lord  Keeper,  ih.  and 
Lords  CommiflTioners  of  the  Great  Seal,  ib, 

2.  Stat,  of  Ed,  3.  confined  tofucb  Officers  in  the  Execution 
of  their  Offices.  -  -  -         J  28, 

Q.  And  to  killing  them.  §  29.    Not  merely  a  wounding*  ib^ 

By  flat.  3  H.  7*  c.  14.  compafling  to  kill  any  of  th^ 

King's  Houfehold  by  any  of  his  fworn  Servants, 

Felony^    Triable  b^  a  peculiar  Jurifdi£Uon.  $  29. 

By 
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Bj  ilat.  9  Ann.  c.  itf.  aflaoldng  a  Privy  Connfcllof 
in  the  Execution  of  his  Office  Felony  without 
Clergy.  .  -  -         $  29, 

VIIL  High  Treafon  in  rejpeil  of  the  Coin.    §  30, 
See  more  in  Chapter  of  Qffcnces  relating  to  the  Coin. 

IX.  In  refpe&  of  PapiJIs.  -  -     §31. 
See  more  in  the  lad  Chapter,  of  Ofiences  againft  Re- 
ligion, &c. 

X.  High  Treafon  againft  tbc  Proteftant  Succef^ 

fton.  -  -  .  -     §32* 

By  (lat.  I  Ann.  ft.  2.  c.  1 7.  Endeavouring  tp  hinder  the 
SuccefTion  by  any  Overt  Ad.  -  $  32. 

By  ftat.  6  Ann.  c.  7.  Malicioufly  affirming  the  fame  by 
writing  or  printing.  $  32.  Or  that  Parliament  cannot 
bind  the  Succeflion  to  the  Crown,  ib*  Prsemuntre 
to  affirm  the  fame  by  advifed  fpeaking.  $  3  2* 

Correfponding  with  Pretender's  fons.  -        J  32. 

Oaths  of  Allegiance  and  Supremacy  to  be  taken.     $  3  ?• 

,Xf.    Seducing  or   attempting   to  f educe    others 

from  their  Allegiance  and  Obedience  to   the 

Crown.  -  -  -     §  a* 

If  within  a  Compaffing  of  the  King*s  Death,  Treafon  by 

ftat.  25  Ed.  3.  -  -  •        $  33 

Pretending  to  have  Power,  or  pra£lifing  to  abfoive  or 

withdraw  a  Subjefl  from  h\s  Allegiance;  or  from  the 

Proteftant  Religion,  for  that  intent,  to  the  Popilh 

Religion ;  or  (o  move  him  to  promife  Obedience  to 

any  foreign  Power ;  or  being  fo  abfolved  or  with* 

drawn,  &c.  High  Treafon  by  ftat.  23  Eliz.  c.  i.  $  33; 

Aiders,  Maintaiqers,  or  Concealers,  g^^'^y  of  mifprifion 

of  Treafon.  -  -  *        §  33» 

The  bare  Pretence  of  fuch  a  Power,  and  the  bare  . 

Endeavour  to  perfuade,  are  feveral  Offences. $  33. 

Endeavouring  to  f educe  Soldiers  or  Sailers  to  tnutincus  or 

fruiterous  ProElifes^    Felony   nvitbeut  Clergy^  by  Jlat^ 

"il  Geo,  I.  €.10.  -         .  -         $33- 

Trial  in  any  County,  •  -        5  33. 

Indiftment  laying  Offence  in  ihcWordf  of  the  hSt 

fufficient*  •  -  "        $  33* 

XII.  Defer- 
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XII.  Dt/brtien  Jrwnnbe  King^ s  Forces.         ^^^ 

I.  /ftw pumfiable  bf  the  Civil  Courts.  -         j  34. 

Telony  by  ftat.  1 »  H.  6.  c*  19.    7  H.  7.  c.  i.   3  H.  8, 

c.  5.   a  &  3  Ed.  6.  c.  2.   5  £]».  c.  5.  f.  27.  $  34. 

Perfuadtng  SoMicts  to  dcfen^  Ftne,  ImprifottiDent^ 

and  Pillory,  by  ftat.  s  G<x>.  i.  c.  47.  Proiecntion 

vitbin  &  Months.  -  *        $  34* 

3.  By  Courts  MartiaU  «  «         $  34* 


Of  Accom|>Iicc8  ki  TrtafoRi  and  wlifn  tbey  may 
be  put  oa  their  Trials.        -  -     §  35. 

1.  General  Rule*— all  are  Frint^als^        %  35. 

Epfception  i.asto  RecHvirs  rffuch  as  CQunterfeii  the  ^eals 

and  Coin,     Dub.  -  **         $  3S* 

Reafoniog  on  the  Grounds  thereof.  -        $  35. 

What  confiitutes  a  Receiver.  -  -^        $  3£* 

Affifting  a  Traitor,  or  one  committed  for  Trenfon,  to 

cfcape,  thougb  no  Efcape  be  made,  Tramfportation 

for  7  Years  by  ftat.  16  Geo.  2.  c.  31.  $.  35. 

Eiutptioti  2.  wbtrt  the  Words  of  a  Statute  ure  conned  la 

particular  Accomplices.  •  -         r  36. 

But  ftill it iadudcs Refcuerst  &c. by  neceflarylmpli* 

cation.  -  -  *        $  3^« 

2.  Who  are  Accomplices.  -  •     §  37* 

Evidence  of,  afiing  in  0>ncert.  «        $  35. 

After  Proof  of  0>ncert,  hSt%  of  one  bind  all.  $  38. 
Papers,  &c.  found  on  fome,  relating  to  the  fame  Con-* 

fpiracy,  where  Evidence  agamft  all.  -        $  38. 

Where  Evidence  of  Identity  of  a  particular  Publication 

not  material  againft  Accomplices.  -        $  38. 

3«  DlfilnBion  upM  the  general  Rule  at  to  the 
Qmrji' of  Trial.  -  •     §  39» 

Inciters  to  compaffing  the  King^s  Death  triable  before 
the  A£tors.  \  39.  Aliter  in  Gafe  of  t>ther  Treafons, 
in  their  Nature  derivatiTe.  itm  And  of  Receivers 
izrall  Cafes.  •  -  ••       $  39' 

IS  The 


Of  High  frtafin.  45 

The  Receiver  or  Affifter  after  the  Fad  moft  be  proved 
to  have  known  the  Treafon.  $  39.  How  this 
Offence  confidered.  -  •        $  39. 

Hefpe&ing  fuch  as  accidentc^y  join  others  in  cafe  of  a 
conftrudive  levying  of  War.  -         -        $  39. 


Of  the  Trial  and  Regulations  tbereoiu 

7u9j  Qf  Trcafons  to  be  according  to  Common  Law  by  ftat. 
1  &•  a  Fb.  &  Mar.  c  lo.  -  -       $  40. 

I  •  hi  what  Piace  committed.         -         **     §  4<^ 

In  England.  §  40.  Wales,  sif  On  the  High  Seas* 
ib.  Foreign  Countries.  $  40,  41.  Colonies  and 
Dependencies^  $  41.    Ireland.fi.    Scotland.    $41. 

t,  Af.  to  the  Mo(U  of  Trial;  regulated  by  fat. 
7  '^^^  3-  ^-  >         -  -  -    S  42- 

i*  Tj»  nvhat^Treafom  the  RigulafiifU  epciend*  §  43. 

To  Trieafoos  corrupting  the  Blood — ^as  well  thofe 

cveated  by  fubfequent  as  prior  Statutes — ^unlefs 

exprefsiy  excepted  by  Statute — fuch  as  Petty  Trea- 

foHj  Trcafons  relating  to  the  Coin  and  Seals  and 

Sign  Manuali  and  except  alfo  dire£l  Attempts  of 

,  bodily  Harm  to  die  Eang  by  ftat.  40  Geo*  3* 

c.93.  -  -  •        5  43- 

ii.  Be/ire  nvhat  Tribunals  the  Benefits  oftheftaU  7  W*  3. 

maj  he  eUimedm  -  *         $  44- 

Before  the  ordinary  Counts,  of  Juftice,  and  Hpafe  of 

Peers— 4)ut  not  in  Cafe  of  Impeachments.      $  44. 

}ii*  Within  what  Time  Profecutions  for  Hifh  Treafin  t§ 

be  commenced*  *  *        $  45* 

Three  Years  after  Offence  committed*      •        $  45 

iv.  When  and  on  vfbat  Aeausnt  iOb^ecUm,  mof  be  takJitta 

nuant  of  Form  in.the  LuH^enent^  *        $  46* 

before  Plea  pleaded.  $  46*    But  Judgment  may  ftiU 

be  reverted  00  Writ  of  Error  4is  before  ftat.  7  W*  3. 

ibm    But  if  fuffi^ient  be  alleged^  in^nificantor 

improper  Words  may  be  rqeAed  as  Surplufage.  ib. 

So  if  there  be  one  Oven  Aiftwejl  laid,  it  is  fu& 

ficient  if  proved^r  «  •  ^46. 

V«  By  what  Witneffes  Vfd  Evidence  the  IndiRment  muft 

befuppwrted^  $47.  atidfoft.  $  53.  iic.  63.  fie. 

vi.  To. 
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?i,  To  what  PrtvUegis  Defendant  is  entitled  in  preparing 
for  0nd  making  his  Defence^         -  t         $48* 

Counfel.  $  48.  Each  Prifoner  entitled  to  have  Two 
afligned  him.  «^»  When  afligned.  §51.  CSopy  of 
Indi£hnent.  $  48.  Copy  of  Panel,  and  Witnef- 
fes  for  the  Crown,  with  the  Profeflions  and  Places 
of  Abode  of  fuch  Jurors  and  WitneflVs.  ib^  Each 
of  the  faid  Copies  to  be  delivered  to  the  Prifoner 
10  Days  before  Trial  by  ftat.  7  Ann.  c.  2 1 .  f.  1 1  •  ib. 
Where  Panel— ezhaufted  by  Challenges*^ — Court 
adjourned  to  give  Time  for  Copies  to  be  delivered 
to  Prifoner.  ib.  Prifoner  not  entitled  to  Copies  on 
collateral  iflues.  ib.  How  Time  for  delivering 
Copies  computed,  $  49.  What  fuflScient  Copy  of 
Indidiment.  $  50.  Too  late,  to  oh]t€t  to  infuffi- 
ciency  of  Copies  after  Plea,  ib.  What  fufficienc 
Copy  of  Panel,  ib.  No  Obje£tion  to  delivery  be« 
fore  return  of  Precept,  ib.  Order  of  B.  R.' to, the 
Sheriff  to  deliver  Lift  of  intended  Jurors  to  Pro- 
fecutor  for  the  Purpofe  of  fuch  Delivery,  ib.  Mo- 
tion to  amend  Errors  in  Panel,  ib.  ObjeAIons  to 
defcription  of  Jurors,  ib.  Courfe  of  Proceeding 
after  Bill  found  ai^d  before  TriaK$5i.  Accefa 
to  Prifoqer  by  Counfel  and  Agencs.  ib.  Prifoner 
to  have  Procefs  againft  WitneiTcs^  and  their  Ex- 
amination on  Oath*  -  -  $  53.« 


Of  the  Indidlment  and  Evidence — ^Witnefles  and 

Confeflion. 

!•  Indidlment  and  Evidence.     -  ^'     -     %SZ* 

%.  General  Words. 

What  general  Words  neceflary  in  Indi£lment.  J  53. 
<«  Traiteroufly,*'  and  *«  againft  the  Duty  of  De- 
••  fendant's  Allegiance."  ib.  Word  «« traitcroufly" 
not  neceflary  to  be  charged  to  every  feparate  Overt 
A£l  of  the  fame  Species  of  Treafon :  aliter  to  dif- 
ferent Species  of  Treafon.  ib.  By  what  Form  of 
Words  Overt  AGs  of  the  fame  Treafon  may  be 
coupled,  ib.  How  Indictment  qua(hed  for  Infuf- 
ficiency^  '  -  -  ante  §  46, 

ii.  Particular 


•  « 
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li.  Particular  TCreafon  and  appropriate  Overt  Acls. 

Particular  Trcafon  mud  be  charged  in  the  Wprd^ 
of  StatutCi  and  Overt  Adls  laid  as  Evidence  of  it; 
$  54.  This  applies  particularly  to  compaOing  the 
Death,  &c.  adhering  to  Enemies,  and  levying 
War.  ih.  General  Charge  of  levying  War,  &c^ 
not  fuflicient,  without  ftating  how.  ih*  But  dating 
an  appearing  in  warlike  Array,  &c.  fufficiont.  ib* 
Stat.  7  W#  3.  c.  3.  does  not  require  Overt  Aft  to 
be  Uid  where  not  necefTary  before.         -         §  54* 

Particular  Overt  A6>s  of  each  Treafon  ftatcd  under 
refpe£tivc  Heads  of  fuch  Treafons.  ih*  Some 
Treafons  Overt  Afts  of  themfelves.       -        §  54. 

One  Species  of  Treafon  may  be  laid  and  proved  a^ 

Overt  Aft  of  another.  §  54.      But  femble  that 

Overt  Afts  can  only  be  given  in  Evidence  of  par* 

ticular  Treafons  under  which  laid.         «         $  544 

iii.  Particular  Overt  jiSls. 

IVords,  $  55.  Not  fufRcient  generally  in  themfelves 
to  make  Treafon.  ib.  But  only  a  Mifprifion.  ib. 
unlefs  Words  of  Advice*  or  Encouragement  to  kill 
the  Kingi  &c.  ib.  But  Words  will  explain  an 
Overt  Aft  of  Treafon.  ib.  And  Confultation  to 
injure  or  depofe  the  King,  &c.  are  direft  Overt 
Afts  of  compafiing,  &c.  ib.  Advifed  fpeaking 
againd  Protedant  Succeilion  a  Praemunire  by  dat. 
4  Ann.  c.  8.  ib.  So  malicious  afierting  a  legifla* 
tive  Power  in  Parliament  without  the  King,  by 
ftat.  13  Car.  2.  c.  i.  ib.  Mere  vilifying  Words 
of  the  King  a  Mifpiifion.  -  $  55. 

Writings.  $  56.  •  Particular «  Malignity  of  thern^ 
Evidence  of  Treafon  though  not  publiQied,  when 
referable  to  any.  treafonable  Defign  on  foot;  aliter 
if  not  fo  connefted.  ib.  But  Contents  themfelves. 
if  publiflied,  may  be  Evidence  of  Treafon.      $  56. 

Writings  in  PofTeffion  of  Accomplices  Evidence 
againd  all  concerned  in  the  farne  Confpiracy.  §  56. 

Where  Evidence  of  Identity  of  a  particular  Publica- 
tion not  material}  ^  -  ante  §  38. 

I^alicioufly  writing  againd  Protedatit  Succeffion  a 
fubdantive  Treafon  by  dat.  4  Ann.  c«  8. ;  fo  to 
wjrite  againft  Authority  of  Parliament  to  limit  the 
Crown*  *  -  -  4  c5. 

6  iv.  Certainty 
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IT.  Ceftamty  inhyng  and  provifig  pattieulat  Overt  ASx* 
Not  necefiary  to  Itj  partkiilar  Endtnce  of  Orert 
A£t8.  $  57*  Rcafonable  Certaintf  in  the  Charge 
fufficient.  ib.  No  Evidence  admiffible  of  Orert 
h€t  not  exptefsly  laid.  ^.  Aliter  if  it  prove  an- 
other Orelt  h€t  l^id.  H.  Particular  Inftances  of 
fuch  Proof  admitted.  -    «       ^  $^7. 

Proof  of  other  Overt  Ads  not  laid,  tending  merely 
to  ftrengthen  Snfpicbn,  not  ftdmiffiUe.  $  57. 
Inftances*  -  •  ^  SI* 

What  Certainty  fnfficient  in  laying  and  {>roving 
Words  and  Writings.  $  58.  The  Subftance  fuf- 
ficient  unlets  the  Tenor  be  laid.  a.  Copies^  where 
admiffible  and  how  proired.  i3.  Surplulage  may 
be  reje£ted.  -  -  •  ^  rp. 

Vf  Certaintj  as  to  time. 
Time  and  Place  tiot  material  to  be  ftri£tly  proved  as 
laid.  -  -  -  •  §  <Jo. 

vi.  Certainty  as  to  Place* 
Not  neceflary  to  be  ftriQl^  proved  as  laid,  f  6o.  But 
feme  Overt  AQ,  to  ht  laid  and  proved  in  County 
where  trial  had.  }6i.  What  fufficicnt  Proof  in 
{hat  Itefpe&.  it.  After  fuch  Evidence  Overt 
Acts  in  other  Counties  admil&ble  to  prove  Overt 
AQs  laid.  ij.  Though  all  the  Overt  A8L$  be  laid 
in  the  fame  County.  -  »  ( gj, 

fii.  Accomplices  and  l^ceivers^hoHv  to  he  charged.        {62. 
Accomplices  to  be  cnarged  as  Principals.  %  62.    Re- 
ceivers chargeable  Ipecially  with  the  Receipt.  $  tf  2. 

2#  WlttHjJiii  Two  memory  to  ptyrue  Trn^fon  in 

t.  ht  lishti  THaJM* 
Hig^  TMfeni  Petff  nUtOm,  Md  MHprifion  of 
TWon^  by  flstt.  f  Ed.  6.  k.il.^  6^.  The  fame 
byfbtf.  j[  ft  6  Ed.  6.  e.  It.  ^n^fs  Party  anraigned. 
confefs.  Hi  By  tUti  i  ft  it  Ph.  ft  Bf.  e.  ip.  Trial 
IMTreafofts'fo  K  ac6Qtrinh((  to  Oottmon  lisfw.  (  $3. 
.Sy  ftat.  t  &  2  Ph.  &  Hi.  c.  if.  Tre^Hbhs  in  im- 
jmiring  d#  tduntetfHting;  dtfretit  Gob  ft>  be  in- 
tliaed  sfnd  t<ied  M  bthit  i  Ed.  6.  It.  By  Hat. 
9"  W*  3*  c;  fm  TMCfiMlls  iOrrtij^iig  tt^  Bloody  and 
lOii^prifions  of  fttcbi  tg  bt  proved  b^  (Wlr  iKTitneflest 

unlefii 
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uulcfs  the  Par^y  arrrigoedt  in  open  0>urt,  confeft 
the  fame.  ^  63.  At  Common  Law  one  Witnef» 
faflkient.  \  64.  By  the  faid  Statutes  two  aeceflarf 
in  all  Treafons  except  thofe  relating  to  the  Coin 
(as  well  created  by  Statutes  fubfequent  as  prior) 
and  Seals,  and  Sign  Manual,  and  alfe  except  the 
particular  Treafons  agunft  the  Life  or  Perfon  of 
the'^Eing  included  in  the  ftat.  40  Geo*  3.  c.  93.  $64. 

f,*  Tw  Witneffes  are  meeffkrj  befrre  tbt  Grsml  Jury  ai 
well  as  on  the  Trial  in  Court.       *  •        f'^4* 

3*  To  what  Faffs.  -  •  •        §6^^ 

One  Witnefs  to  one  Orert  A€tf  and  another  to  an- 
other Overt  ABt  of  .the  (aaae  Species  of  Treafon^ 
fttfficient.  $65.  Though  in  difierent Counties.  $65. 
Collateral  Fa£ls  proreaUe  by  one  Witnefs.  ^tfjt 
Inftances.  ii» 

Confefjion. 

What  kind  excludes  the  Neceflity  of  proving  the  Treafon 
by  two  Witnefles.  f  66.  Confeffion  or  Plea  of 
Guilty  upon  Arraignment  in  open  Court,  ih.  Va- 
riety of  Opioions  whether  other  Evidence  of  Con- 
feffion be  fttfficient  per  fe  to  convi£b  :  Semble  it  is 
if  proved  by  two  Witnefles.  -  ^66 

Standing  Muttt 

Amounts  to  a  Con? iAion.  •  •  $  67. 

Excluded  Benefits  of  ftas.  7  W.  3.  e.  3«       -        $  67. 

Clergy. 
None  allowed  in  Treafon,  either  by  Exception  in  ftat.^ 
de  ctero,  or  by  poGtive  Enadment.  -        $  6S% 

Oudawry. 

By  ftat.  5  &  6  Ed.  6.  e.  1 1.  f.  7.  Outlawry  of  Pcrfons 
beyond  Sea  for  Treafon,  valid.  $  dp.  Provifo,  faving 
Benefit  of  Trial  to  fuch  as  furrender  to  the  Chief 
Jnftice  of  England,  &c.  within  a  Year  after,  ih. 
Feribns  in  cuftody  have  the  Benefit  of  fuch  Provifo. 
ik*  Benefits  of  Trial,  according  to  ftat.  7  W.  3. 
%:y^ finpodtofUcbf  eifonsby  f;3.  of  th^ ftatute.  $6p. 

Judg- 
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Judgment. 

*•  What  in  High  Treafon.  ^  -         J  7^1 

For  Men*  §  70.    For  Women,  ifc 
Diffcrrence  in  Treafons  touching  the  Coin;  $  70& 

fe.  CaihfeqtUnces  of  Jddgmenl  and  Attainder,  70* 

I.  Corruption  of  Blood;    2.  Ldfs  of  Dower.    3.  For- 
feiture to  the  King.     4.  Execution.  $  70^ 
No  Forfeiture  without  Attainder,  except  on  Record 
made  hj  C.  J.  on  View  of  Body  of  one  killed  in 
Rebellion.             ^              '^               ;.        J  70: 


Of  High  Treafon^  and  other  incidental  OffencfS 
immediately  againjl  the  Allegiance  due  to  the 
King* 

»  TJ  IGH  treafon,  which  by  the  very  term  denotes  treachery 

pffritwn,  or  breach  of  faith,   is  a  violation  of  the  allegiance 

^  Biac^cwn'*?   ^'***^^  *5  ^"^  f^°"^  ^^^  fubj^ci  to  the  king,  as  fovereign  lord 
i.,Hi^86«        and  fupreme  magiftrate  of  the  (late.     It  is,  as  Lo^d  Hale 

(ays,  the  greateft  crime  againft  faith,  duty^  and  human' 

iociety,  and  brings  with  it  the  mod  fatal  dangers  to  the 

Toft.  195.         government,  peace,  Und  happinefs  of  thb  nation.    The  life 

of  tht  king,  who  is  the  head  Df  the  body  t>olitic,  and  the 
cement  of  the  focial  bond,  CaAnot^  in  the  ordinary  dburfe 
of  things,  be  taken  away  by  treafonable  pradices  without 
involving  the  whole  nation  in  blood  and  confuGon;  and 
confequently  every  (Irolce  levelled  at  his  perfon  is  levelled  at 
the  public  tranquillity.  This  offence,  *  therefore,  which  in- 
&ufh.  tT.  dudes  felony,  is  the  higheft  known  to  the  law,  and  fubjeft^ 

3*?**.y-^        offenders  to  the  greateft  ignominy  and  puniflimedt.    It  is 
f/cmSntithti.      diHingtliffiable  from  feciition,  which  is  now  underftood  in  ^ 
i  Hale,  77.        iftore  general  fcnfc,  and  extends  to  other  offences^  riot  capi- 
tal, of  like  tendency,  but  without  any  a£lual  deOgn  againfl 
the  king  in  contemplation  1  fuch  as  contempts  of  the  king 
sind  his  government,  riotous  aflemblies  for  political  purpofes^ 
atid  the  like:  and  therefore  a  charge  of  exciting  fedition,  or 
doing  any  thing  fedittoully,  does  not  amount  to  a  charge  of 
i  Hi*k.  th.  13.  high  treafont    But  all  fuch  contempts^  though  not  amount- 

iiif 
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ing  to  high  tfeafony  as  not  being  conneded  with  any  adusA  ch.  it.  §  i. 
dcfign  on  foot  againft  the  fafcty  of  the  king,  are  yet  Kghiy  ^^M^-  ^ 
crimhial,  and  puniihable  wtthfine^  imprifonmenti  and  feme* 
times  with  the  p\\\oxy\  Some  of  thefe  oflFences  I  (hall  havd 
bccaHon  to  conHder  in  treating  of. libels,  others  will  be 
mentioned  incidentally  irt  the  courfe  of  the  ptefent  inquiry. 
In  general,  it  is  fuihcient  to  obferve,  that  all  con- 
temptuous^ indecent,  or  malicious  obfervattons  upon  hifl 
peifoa  or  government,  whether  by  writing  or  fpeaking,  of 
by  tokens,  calculated  to  leiTcn  him  in  the  efleem  of  his 
fubje£ls,  or  weaken  his  government,  or  to  raife  jealoufies 
of  him  amongft  the  people,  will  fall  under  the  notion  of 
fedttious  tlCls^  as  well  as  all  dire<St  or  indirefl  acts  or  threats 
calculated  to  oTcrawe  his  meufures  or  difturb  the  courfe  of 
bis  government!  not  amounting  to  overt  ads  of  high  trea- 
Ton,  or  otherwife  punifliable  by  particular  ftatutes.  A  fe- 
coud  offence  of  this  fort  was,  by  a  Lite  temporary  a£t, 
36  Geo.  3.  c.  7.  f.  2.,  made  puiiifiiable  with  traafportation :  ^''^  ciapttr  ^f 
out  that  IS  now  fpent.  •  ^/y^,^  ^^, 

There  are  befides  fome  other  offences  which,  though  not 
amounting  to  high  tre^fon,  yet  being  direft  violations  of  the 
duty  which  the  fubjccl  owes  immediately  to  his  fovcrcign, 
have  been  made  capital  or  fimple  fcK-nitrs,  or  fubjecflcd  to 
ihc  penalties  of  a  praemunire,  according  to  their  feveral 
degrees.  Thefe  I  (hall  have  occafion  to  mvrntion,  as  chey 
Occur  in  conflderation  of  the  principal  fubjccl  with  which 
they  are  conneded,  and  which  feems  properly  divifiblc  imo 
Ibe  four  fdliowing  heads  of  inquiry : 

t.  What  is  Allegiance. 
2.  From  whom  it  is  required; 
3*  To  whom  it  is  due. 

4.  What  are  the  Breathes. of  it  which  amount  to  Higfr 
Treafon  or  other  left  OiFence* 


1.  What  is  Alk'&iancc.  ■  ^ 


Aikgianceis  thit  obedience  and  fidelity  Urhich  every  pef-      yin,^ 
fail,  under  the  prote£libn  of  the  laws  and  government,  owes,   '  ^^''^'  "9 
in  return  for  that  proteaion,  to  the  perfon  of  the  king,  as  4  Bile!  Co;^.  74. 
Ihc  fiiptensg  bead  «fibe  (late,  and  difpenfer  of  thofe  laws 

£  aud 
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ch.  IT.  §1.    and  that  gdvemment.    It  is  the  tie  which  binds  erery  fab« 

^giMce.    *   jcft  to  be  true  and  faithful  to  his  fovereign  liege  lord  the 

'  king,  and  truth  and  faith  to  bear  of  life  and  limb  and 

%  'tJ?''*  ^    earthly  honour }  and  not  to  know  or  hear  of  any  ill  intended 

I  H«wk.cb.  12.  him  without  defending  him  therefrom.    This  duty  of  allc- 

^*  ^'^  glance  alfo  binds  all  ptrfons  to  ferre  the  king  faidifuUy  and 

diligently  in  their  feveral  ftations}  to  aflift  him  with  their 
advice  wlien  called  upon;  and  to  ferve  him1n  their  perfons, 
if  ablci  in  defence  of  the  realm  againft  rebek  and  foreign 
invaders:  and  they  are  indiAable  as  for  a  high  mifdemeanor 
for  the  wilful  negleQ  or  refnfal  of  any  of  thcfe  their  bounden 
duties.  The  fame  duty.binds  every  fubjefl  beyond  fca  to 
return  upon  the  king's  letters  for  that  purpofe,  or  to  refrain 
from  going  abroad,  upon  the  king's  plcafure  fo  exprefled 
either  by  the  writ  of  ne  exeat  regiiumi  or  under  the  great 
or  privy  feal  or  fignct,  or  by  proclamation  \  for  the  con- 
tempt of  which  he  is  indifUble  at  common  law,  and  his 

f  Hale  6t  ion  ^^^^^  "^^Y.  ^  fei2ed  till  his  return.     And  inafmuch  as  the 
Fort^i89.  duties  and   obligations  of  the  king  towards  his  fubjefis 

arife  from  the  moment  that  he  is  invefted  with  the  regal 
charader,  and  antecedent  to  his  coromtion  oath,  which  is 
only  a  more  fotenm  recognition  of  tbofe  inherent  obliga- 
tions*, fo  there  4S  an  'original,  implied,  and  virtual  allegiance 
which  the  fubjeft  owes  to  the  (bixreign  antecedent  to  any 
I  Hawk.  ch.  17.  cxpreis  oath  or  engagement  to  that  ttkdi  \  for  the  breach 
^'  ^  of  wbioh,  at  an  age  of  difcretion,  he  is  amenable  to  juftice. 

ihllcgiance  is  diftinguiihed  into  natural ^xkA  ibrd/,  which  leads 
to  the  fecond  head  of  inquiry. 

,  2.  From  whom  AUegianee  is  required. 

Natural  allegiance  b  that  which  is  due  from  every  man 
^!!!!Lr^«iml)  ^^^  is  bom  a  member  of  the  fodety.  His  birth  in  the  ftate 
"  ^"•^  entitles  him  to  peculiar  privileges,  which  are,  with  great 

xMa.s«m.'Ao.  propriety,  called  his  birth-right;  and  this  being  indefeafible 
the  allegiance  arifing  out  of  it  is  equally  unalienable  :  it  is 
Fofv.  60.  due  from  him  at  all  times  and  in  all  places*    Hence!  the 

3inft.11.       .  maxim  nemo  poteft  exuere  patriam.    it  is  not  m, the  power 
I  Hawlccli.t7;  Qf  any  fubjeft  to  (hake  off  his  allegiance,  or  transfer  it  to 

any. foreign  prince:  nor  can  any  foreign  prince,  by  employ* 

ing  ii  Britiih  fubjeA,  diflbive  the  bond  of  alkgiance  between 

that  fuly((^  and  tht  crown*    Dr.  Storie,  an  Engliihman, 

i  having 
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^avxDg  paiied  ihto  Spain,  and  there  fvirorn  alicgiahce  \.6  that     ^^*  n.  §  3. 
trown,  afterwards  returned  to  England  in  the  character  of  a    /^'^^,  /,  om* 
public  oiinifter  from  the  Spanifh  King;    and  entering  into    ■-    ■■■•        .ii 
treafonable  pradices   againft   Queen  Eiissabeth^  was  con*  ^J;^^®'**^^^** 
demned  and  executed  for.  high  treafon.     In  Townley's  cafe  oy.  298.  a. 
his  counfcl  offered  to  fliew  that  at  the  time  of  the  rebellion^  P{-  *J-  3<^-*»* 
in  which  he  bore  a  part^  h^  was  in  the  fervice  and  pay  Of  Townley*!  caft| 
the  French  Ring;  and  fo  entitled  j  as  they  infilled,  to  the  be-  J-^Jf/^ 
nefit  of  the  cartel  fot  the  exchange  of  piifoners*     But  the 
court  declared  that  fbch  ptoof  was  inadmiffible.    In  troth 
it  was,  if  poffible,  a  great  aggravation  of  his  offence.     They 
farther  infifted  on  what  was  improperly  called  the  Capitula- 
tion at  the  furrender  of  Carlifle  to  the  king's  forces.     In 
this  alfo  the  court  ovbr-ruled  them ;  it  being  no  fort  of  de« 
fence  in  a  court  of  law:    though  to  prevent  ihifconftru£iioii 
it  was  proved  that  the  rebels  were  exprefsly  rcferved  to  be 
dealt  with  according  to  the  king's  pleafare.     The  fame  /Bne»M<tid« 
dodrfne  prevailed  in  the  cafe  of  iSSncas  Macdonald,  whoi  Ib^Speclia^! 
though  a  native  of  Great  Britain^  had  reGded  and  bceii  edu*  miAoners  W 
cated  in  France  from  his  early  infancy^  and  a£led  in  the  Foil.  sV     * 
rebellion  bf  174^9  under  a  commifEon  from  the  French 
King.    The  hardfliip  of  his  cafe  vtr^s  much  prefled;  but  the 
coCrt  faidy  that  It  could  not  be  doubted  biit  that  it  amounted 
to.  high  treafon.     Lord  C.  J.  Lee,  in  dire£ting  the  jury,  told 
theixi,  that  as  to  the  que(tion|  Whether  or  not  the  prifoner 
Veve  a  natite  of  Great  Britain  ?  the  prefumptioh  iii  all  fuch 
cafes  ^as  againft  the  prifoner^  and  that  where  he  put  his 
defence  on  that  iffue,  the  probf  of  his  birth  olxt  of  the  king'$ 
dortiinlons  lay  iipon  him. 

The  rights  of  natural  born  fubjefls  are  extended  by  the 
ftat.  4  Geo.  2.  cat.  to  children  born  out  of  the  king'd 
allegiance  ot  natural  born  fathers;  and  by  the  ftat.  13  G.  3* 
fc.  21.  to  the  children  of  fuch  children. 

Allegiance  \t  due  as  well  from  the  hu(band  of  a  quceo  sTa^it. 
iegriant  to  her  ad  from  a  queen  confort  to  the  king.  loftl  1 5!" 

'  It  is  a  high  cdntetnpt  at  common  law  to  fefufe  taking  the  (hthf/ytntp- 
bath  of  allegiance,  whict  all  laymen  above  xht  agtl  of  la  ^^7^^^' 
tears  are  bound  to  take  at  the  torn  or  court  leet-  » '*"*^  «!»•  «4- 

By  Hat.  I  W.  &  M.  c.  8.  f.  3.  Arclibifliops,  biihopd^  and  i'vir.kM.ft,  t. 
MU  perfons  of  or  above  the  degree  of  a  barpn,  ate  required  '^  '' 

Ea  t^ 
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ch.  (T.  §  ^  to  take  the  oaths  of  allegiance  and  fuprcmacy,  and  make  xht 
Ugiauce  ii  iiu4,  declaration  againil  tranfubftantiation,  at  the  times  and  places 
"  mentioned.     And  for  omiflion  or  rtfufal  thereof,  thefe,  and 

all  perfous  taking  any  office^  eccleriadical  or  civil,  are  fub- 
je£led  to.  the  fame  pervahies,  forfeitures,  and  dlfabilities,  as 
they  were  before  the  aft,  (Jby  ftat.  i  Eliz.  c.  i.  and  3  Jac.  i- 
c.  4.  amounting  in  fome  cafes  to  prscmunire,  in  others  to 
forfeiture  of  the  oQice  and  difability  to  hold  any) ;  and  by 
f.  9.  all  other  perfons,  other  than  thofc  fpecifically  mcn- 
tionedi  refafing  the  faid  oaths  of  allegiance  and  fupremacy, 
on  tender  to  them  by  proper  magiftraces,  (hail  be  committed 
by  fuch  magiftrates  for  three  months,  unlcfs  they  pay  fuch 
fum,  not  exceeding  408.,  as  (hall  be  required  by  the  fame: 
and  if  they  refufe  again  at  the  end  of  three  months,  they 
fliall  be  imprifoned  fix 'months,  or  pay  a  fum  not  above  loL 
or  under  5].,  and  aifo  find  fureties  for  their  good  behaviour 
and  appearance  at  the  next  afTizes ;  where,  if  they  refufe  the 
faid  oath,  they  (hall  be  incapable  of  any  ofRce,  and  continue 
bound  to  their  good  behaviour  until  they  take  the  oaths* 
The  oaths  are  alfo  required  to  be  taken  by  land  and  fea 
oflicers,  on  pain  of  difability  to  hold  their  employments. 

3oCar.  2.  ft.  2.  By  the  flat.  30  Car.  2.  /I.  2.  c.  i.  No  peer  or  member  of 
o>^ris  hyMm^  ^^^  Houfe  of  Pcers  fhall  vote  or  make  his  proxy,  6r  fit  there 
btricf'Pdriui'     during  any  debate,  and  no  member  of  the  Houfe  of  Com* 

mons  (hall  vote  or  fit  there  during  any  debate,  after  the 
fpeaker  is  chofcn,  until  fuch  peer  or  member  (hall  take  the 
oaths  of  allegiance  and  fupremacy,  and  make  the  declaration. 

>^nte  chap.  t.    •g^*"^  popcry  in  the  manner  before  dcfcribed,.  under  th< 

C  19.  penalties  there  mentioned. 

Vide  ch.  I.  r.  19.  And  by  various  acls  perfons  entering  upon  certain  offices 
or  public  truds  are  required,  under  high  pains  and  penalties^ 
to  take  the  faid  oaths. 

§4*  Local  allegiance  is  that  which  is  due  from  a  foreigner 

L,oca  t-  .  j^ufjnp  his  refidcnce  here;  and  is  founded  in  the  proteflioa 
fiance,;  from  °  ,  '  ^  ^  , 

'zvhom  due.       he  cnjoys  for  Lis  own  perfcn,  his  family,  and  effcfts,  during 

1  MS.  Sum.  10.  (he  (jn^c  of  that  refidcnce.  This  allegiance  ccafes  whenever 
1  Hale,  59,  60.  he  withdraws  with  his  family  and  effe£ls;  for  his  temporary 
^\  a*'  proteflion  being  then  at  an  end,  the  duty  arifing  from  it 

» ina.  5S.  alfo  determines.     But  if  he  only  go  abroad  himfelf,  leaving 

iMv.vk.ch.  17.  his  family  and  cft'eds  here  un.d€r  the  fame  jwrotcaion,  th4 

duty 


• 
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duty  dill  coritinuea;^  and  if  he  comaait  treafon,  lie  may  b«     Ch.  ii.  ^4- 
puniihed  as  a  traitor :  and  this  whether  his  own  fovereign  be      *       rgjswte* 
at  enmity  or  at  peace  with  ours.     Therefore  if  he  aid  even 
lus  own  countrymen  m  acts  or  purpoles  of  holtility,   while  o.B.  July  1781. 
he  is  rclltient  here,  he  mnv  be  dealt  with  in  the  fame  manner.  ^*  *** 
The  above  rule  was  laid  down  by  all  the  judges  aflembled,  Foft.  1S5. 
at  the  queen's  command,  on  the    1 2th  January  1707.     It 
has  indeed  been  obrerved,  that  the  judges,  in  that  refolution, 
laid  conGderable  flrefs  on  the  oucen's  declaration  of  war 
againft  France  and  Spain,  in  which  flic  exprcfsly  took  und?r 
her  prote&ion  the  perfons  and  dilates  of  the  fubjedls  of  thofc 
crowns  rcfiding  here  and  demcanintr  themfelvcs  dutifully, 
and  not  correfponding  with  the  enemy :  for  by  that  declara- 
tion, fay  they,  thofe  aliens  were  put  upon  the  foot  of  aliens 
coming  here  by  licence  or  fafe  conilu6l,  and  were  enabled 
to  acquire  chattels,  and  maintain  aftions  for  the  recovery  (Wciisv.  wi- 
and  prote£lion  of  their  perfonal  rights  as  folly  as  aliens  amy.  I'l^Ray^iji^ 
Yet  I  cannot  think  that  this  circumftance  eflentially  altered 
the  cafe  \  for  the  mere  faft  of  being  domiciled  here  docs  in 
itfeif  imply  an  allegiance  and  an  engagement  to  be  true  and 
faithful  to  the  government  by  which  fuch  domicile  is  pro- 
te£ted ;  and  at  any  rate  that  the  party  iliall  not  take  advan- 
tage of  this  indulgence  to  prejudice  the  ft.ite  more  eafily  and 
cSedually.     This  latte*  I  take  to  be  the  true  ground  upon 
which  an  alien  enemy,  domiciled  in  this  country,  may,  in 
found  reafon  and  juflice,  be  dealt  with  as  a  traitor  for  aiding 
or  advi(ing  his  own  countrymen  in  afts  of  hodility.     The  Ste  ebap.  tf  ftr* 
calc  of  an  ambafudor  refulmg  here  is  not  meant  to  be  m-.  c^miut.gcnm<i, 
eluded  in  the  foregoing  obfervations  :  the  exception,  if  any, 
i$  grounded  on  principles  of  policy  and  not  of  juflicc.     Bu'c  Ld.Hen.Vscafc, 
an  alien  enemy,  not  domiciled  here,  taken  in  avowed  hof-  si/j'*-  «"• 
tilmcs  agamlt  the  kmg  or  his  government  is  no  traitor,  7  Co.  6.  b, 
though  leagued  with  rebels ;  for  he  violates  no  trufl  or  alle-  ^!l***  f '*u  ,- 

c*  o  '  1  Hawk.  CD.  I7» 

gtjnce.  f.  6. 

On  the  trial  of  fevcral  (junkers  for  their  third  ofFcncc  dpoh  Ke*..  3S. 
the  ftat.  16  Car.  2.  an  aft  for  fupprefling  feditious  conventi- 
cles, one  of  them  pleaded  that  he  was  an  alien  born  in  France, 
and  fo  not  within  the  penalty  of  the  acV,  which  is  levelled 
againft  every  perfon,  &c.  *^  being  a  fuhjecl  of  this  realm  :** 
but  this  was  over-ruled,  becaufe  as  long  as  he  lived  here 
under  the  king's  protcftion,  he  is  ay?;/yV/?  of  (he  realm,  and 

E  3  .  punifliable 
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^!kif:.  pvi"UI>aU^  ^  trsmfgreffiiig  iu  bws:  b^t  it  wat  admitted^ 
|ba(  if  the  ftatute  had  fatd|  being  a  katural  hfxpi  fubjc£^|  &c. 
It  woold  nqt  hare  c^tendf^d  lo  h^q^ 


J 


I  f •  3*  ^P  ^i&?!{?  Allegiance  is  due. 

T***fV^''  A.  prince  or  princcfs  fucceeding'to  the  crown  by  defcent 
f^i4S.  *  pr  by  the  previoqs  defignation  of  parliament,  isi  from  the 
iH«i»Ji.'ch'st.  P^micfit  their  title  accruei^  a  king  to  all  intents  and  ||>urpofes 
f  if»se*  within  the  (latt^te  of  treafons  (25  £d.  3.  ft.  52.   after^ 

vStiMa?^  mentioned)  ainfecedent  to  tlie  coronation,  which  does  not 
. ).  c.  i.  f onfer  bpt  pre-rfuppofe^  si  right*  But  a  titular  king,  as  the 
\mut,U%*        hufband  of  a  queen  regnant,  is  clearly  not  within  that  laW|| 

but  doe$  himfclf  owe  allegiance  to  the  queen. 
Foft.  iS|.  379.  ii  J3  ^Ifp  agreed  that  a  king  de  fa£lo,  in  the  full  and  fola 
3iH.^  0  |.  poflTeQion  of  the  crown,  is  a  king  withi^n  the  fame  ftatute 
I  Halt,6o  joi.  pf  £d||rard  3. ;  apd  that  any  other  perfon  out  of  pofleffion 
Sum. !«/  is  no  fuch  king,  be  his  preten^pns  what  they  may.  Mr. 
('."r'ikc.**  *^*   Juftice  Blackftone,  indeed,  fcems  to  infinuate,  that  « th« 

poffeffion  of  the  crown*'  is  a  term  of  too  loofe  and  indiftin£k 
#1ltocCom.77.  a  Cgnificationj  but  Hawkins  refers  it  to  the  king  in  whofe 
kllAvk. «.  17.  ^jgiiuc  ihc  ^awsare  adminiftered,  by  virtue  of  which,  liberty, 

jife,  property,  and  all  other  advantages  of  government  ar^ 

fecurcd  to  tlic  fabje£l{  which  is,  in  truth)  the  legitimate  and 

EMfeo^tht^'  (olid  foundation  of  ajlegiancc..     A  poffeffion  of  this  fort 
jr  jaoeOray.  ^qcs  at  Icaft  imply  a  general  acquiefcence  on  ;he  part  of  the 
nation,  and  x\ot  a  mere  forcible  poflVilion  of  the  external 
%\s  H.  Vta^i     fymbol^  of  royalty,  flagrante  bcjlo.  But  when  Sir  Henry  Vane* 

^  '*^  ^o  an  indictment  tor  leyymg  v^ar  agamft  Ivmg  Ch.  2.>  jufti* 

^ed  that  all  that  he  h^d  done  wa^  by  authority  of  parliament^ 
and  that  the  king  wa^  then  out  of  pofTe^on  of  tb^  kingdom^ 
9nd  the  parliament  the  only  pow^r  regnant;  it  was  lefolvedy 
fbat  though  ^ng  Qiarles  ad*  wa$  iti  hOt  kept  from  the 
exercife  of  his  royal  authority  by  rebels,  yet  he  was  king 
both  dc  fado  and  de  jurci  a^id  that  2M  the  ads  done  to 
iceep  him  out  were  high  t^rafon.  The  latter  part  of  thif 
f cfoltttion  fumiCbes  the  true  grotind  of  the  judgnient.  Sir 
H.  Vaine  ^fas  ^(ivfjsXj  ioftri^meDtal  in  preventing  the  king 
IroiH  a^uttiing  hi^  authority.  But  it  is  a  mifapplication  of 
ferms  to  fay  that  that  prince  was  king  de  faf^o  before  the 
ficriqd  of  the  r^ftoration.  Shortly  after  the  ftat.  i^Car.  2« 
' ' ''        •     ft.  2^ 


Of  High  Treafori.  $s 

ft.  2.  c.  I.  was  pafled,  declaring  it  a  prxmunire  for  any    Cb.li.  §5. . 
pcrfon  to  affcrt  malicioufly  and  advifedly,  by  fpcaking  or  ^'^  ^%^«^^' 
writingi  that  both  or  cither  houfc  of  parliament  have  a   —""-^■*"* 
legiflative  authority  without  the  king.     It  is  indeed  happy 
for  thofe  who  live  in  the  prcfcnt  timesj  under  a  known 
order  of  regal  fuccefhon,  fettled  by  the  controlling  autho- 
rity ^f  parliament,  which  has  put  all  thefe  queflions  out  of 
countenance.     By  the  (lat.  i  W«  &  M.  (t.  2.  c.  2.   every  iW.&M.  ft.i. 
perfon  holdine  communion  with  the  church  of  Rome,  or  ^*  *'  '  '* 
profeUing  popery,  or  marrymg  a  papiit,  w  thereby  difabled  pimpogtSutg  the 
from  inheriting  or  poficfling  the  crown  of  this  realm :  and  '''^'^' 
in  all  fucb  cafes  the  fubje£is  are  abfolved  from  their  alle- 
giance«     And  by  the  z€t  of  fettlement  the  crown  is  limited  i^  se  13  w.  3. 
to  the  beir^  of  the  body  of  the  Princefs  Sophia,  EleArefs  ^'  ^ 
and  Duchefs  Dowager   of  Hanover,    being    proteftants.  ^'/A'^'*'"'- 
Thefe  z€ts  have  been  followed  by  others  tending  to  fccurc 
this  fucceflion,  which  will  be  noticed  in  their  place.  p^n^  f,  ^^ 

I  now  proceed  to  conGder 

4.  JVbat  A£ls  m  Breach  of  Allegiance  amount  Jo        $& 
High  T*reafon  ^r  ^Ajer  lefs  Offence ; 

which  win  lead  me  to  the  conlideration  of  the  feveral  a£l8  Hn>^taatamunt 
of  parliament  declaratory  or  enadlive  of  high  treafon,  or  ^lU^'e^^^ 
other  offences  of  the  fame  nature. 

The  firft  and  principal  of  thefe  is  the  flat.  25  Ed.  3.  ft.  5.  Statuu  oj  Trea^ 
c.  2.,  emphatically  called  the  Statute  of  Treafons,  becaufc-(j"j.*?»^^' 
it  reduced  and  fettled  all  treafons  which  were  before  very  vide  1  Hale,  8a. 
indefinite,  and  often  ftretched  by  arbitrary  con(tru£iions,  to  4BUft.C0B.76. 
certain  fpeetfic  heads  therein  declared.    This  ftatute  being 
the  ftandard  of  liigh  treafon,  I  will  begin  by  fetting  it  out 
at  large: — ^It  is  thereby  dedared  to  be  high  treafbot 

*«  When  a  man  doth  compafs  orimagiiie  the  death  of  otit  ,-  p^, .,  ^^  - 
lorcf  the  king,  or  of  our  lady  his  queen,  or  of  their  eldeft  c.2. 
fon  and  heir ;  or  if  a  man  do  violate  the  king's  companion, 
or  the  king's  eldeft  daughter  unmarried,  or  the  wife  of  the 
king's  eldeft  fon  and  heir;  or  if  a  man  do  levy  war  againft ^ 
our  lord  the  king  in  his  realm ;  or  be  adherent  to  the  king's 
enemies  in  his  realm,  giving  to  them  aid  and  comfort  in 
the  realm  or  elfewhcre;  and  thereof  be  proveably  (i.  e.  upon  (Poft.  103.) 
fufficient  proof)  attainted  of  open  deed  by  the  people  of 
fhcir  condition;  and  if  a  man  counterfeit  the  king's  great  or 

E  4 '  privy 
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Cb.  ^^' ^^^:  priry  feal,  or  his  money ;  and  if  a  man  bring  falfc  moacy 
»f  ^iUgiance.  into  tfals  reajos,  counterfeit  to  the  money  of  England,  at 
V  ,.  .  the  money  called  Lufliburgh^  or  other  like  to  the  faid  money 

of  England,  knowing  the  money  to  be  falfe,  to  merchandize 
qr  make  payment}  in  deceit  of  our  lord  the  king  and  hit 
people ;  and  if  a  man  flay  the  chancellor,  treafurer,  or  the 
king's  juflices  of  the  one  bench  or  the  other,  juftices  in  eyre, 
er  jufticcs  of  aflTize,  and  all  other  juftices  afligned  to  hear 
and  determine,  being  in  their  places  doing  their  offices.** 

The  ftatute  afterwards  proceeds  to  give  this  falacary 
caution,  <<  That  becaufe  many  other  like  cafes  of  treafon 
may  liRppen  in  time  to  come,  which  a  man  cannot  think 
nor  declare  at  this  prefent  time,  it  is  accorded,  that  if  any 
other  cafe  fuppofed  treafon,  which  is  not  above  fpecified^ 
doth  happen  before  any  juftices,  the  juftices  ftiall  tarry  with* 
out  any  going  to  judgment  of  the  treafon  till  the  caufe  be 
(hewed  and  declared  before  the  king  and  his  parliamentj^ 
whether  it  ought  to  be  judged  treafon  or  other  felony." 

I  Hile,  %o%.  '^bis  ftatute  was  re-enforced  and  again  made  the  only 

iHiwk.cb.  17.  ftandard  of  treafon  by  the  flat.  1  Mar.  ft.  i.  c.  i.,  which 
aBIic. Com. S6.  abrogated  all  intermediate  aj)s  creating  new  treafons  or 
^^w    *  mifprifions  of  treafon :   fince  which  time,  however,  other 

I  bi^  6.  c.  it.  treafons  have  been  added  by  various  ftatutes;  pf  thefe  it  it 
f*'  only  nepelTary  to  fet  forth  the  laft  in  this  place,  rcftrving 

the  reft  for  incidental  mention,  as  the  fubjedl  matters  of 
them  occur* 
s$  G^.  3.  e.  7.  By  ftat.  36  Geo.  3.  c.  7.  "  If  any  perfon,  after  the  pafling 
of  this  ad,  during  the  natural  life  of  the  king,  and  until  the 
end  of  the  next  fefCon  of  parliament  after  a  demife  of  the 
crown,  fliall,  within  the  realm  or  without,  compafs,  tmar 
gine,  invent,  devife,  or  intend  death  or  deflruQioo,  or  any 
bodily  harm  tending  to  death  or  deftru£tion,  maim  or 
tFoundirg,  imprifonment  or  reftraint,  of  the  perfon  of  the 
]ciog,  his  hefrs  or  fucceflbrs,  or  to  deprive  or  d^pofe  him  or 
rhera  from  the  ftyle,  honour,  or  kingly  name  of  the  impe- 
rial crown  of  this  realm,  or  of  any  other  of  his  majefty't 
<lominions  or  countries;  or  to  levy  war  againft  his  majefty, 
his*  heirs  or  fucceifors  within  this  realm,  in  order  by  force  0% 
conftraiot  to  compel  him  or  theai  to  change  his  or  their  mea« 
ftires  or  counfels,  or  in  order  to  put  any  force  or  conftrain| 
l^l^on^  or  to  intltni4ate  os  pverawe,  bo^h  or  either  houfes  of 

parliament^ 
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ipariument;  or  to  move  or  fttr  any  foreigner  or  ftranger    ch.  u.  %  6. 
irith  force  to  invade  this  r^alm,  or  any  other  his  majefty's  ^fjuugianct, 
(dominioosy  or  countries,  under  the  obeifance  of  bis  majefty,  ■         •       in 
his  heirs  and  fucceiTors ;    and  fuch  compaffings,  imagina- 
tionsy  inventions,  devices,  or  intentions,  or  any  of  themt 
fliall  exprefs,  utter,  or  declare,  by  publifhing  any  printing 
or  writing,  or  by  any  overt  d£l  or  deed;  being  legally  con^ 
Tided  thereof,  upon  the  oaths  of  two  lawful  and  credible 
vitnefies,  upon  trial,  or  otherwife  conviAed  or  attainted 
by  due  courfe  of  law,  then  every  fuch  offender  (hall  be 
deemed,  declared,  and  adjudged  to  be  a  traitor*'^    By  f.  5. 
the  benefit  of  the  a^s  of  the  7  W.  3*  c.  3.  and  7  Ann.  c.  i  x* 
«s  to  the  trial  is  referved. 

By  the  zBt  of  union  with  Scotland,  high  treafon  or  mif-      Setfand* 
priGon  of  treafon  in  England,  and  none  elfe,  (hall  be  high        '^'^'^  •    . 
treafon  or  mifprifion  of  treafon  in  Scotland.    Such  a  pro- 
viGon  was  not  neceflary  in  the  cafe  of  Ireland,  which  had  inland. 
the  fame  general  lavs  as  Great  Britain  before  its  union  40  Get.  3* 
with  it  \  and  therefore  the  8th  article  of  the  union  with 
Ireland  only  provides  that  all  the  laws  in  force,  at  the  time 
pf  the  union,  in  either  country  refpe£lively  (hall  remain^ 
unlefs  afterwards  altered. 

Keeping  the  leading  ftatute  of  the  25  Ed.  3.  principally 
in  view,  that  and  the  reft  furni(h  altogether  the  following 
didinfl  heads  of  ofiFence  : 

1.  The  CompaJJing  $r  imagining  the  Death  of  the  King,  Divi/ton  oftU 

2.  Compajfmg  or  imagining  the  Death  of  the  ^leen^  or  the    ^^  ' 

e/de/l  Son  and  Heir  of  the  King  and  ^4een, 

3.  Violating  the  King*s  Wife^  or  eldejl  Daughter  unmarried^ 

or  the  Wife  of  his  eldejl  Son  and  Heir, 

4.  Levying  War  againjl  the  King  in  his  Realm. 

5.  Adhering  to  the  King*s  Enemies, 

\^And  herein  of  the  inferior  Offence  (f  enlijling  into 
foreign  Sirvice^  done  without  any  treafonable 
Defign.l 

6.  Counterfeiting  the  Kin^s  Seals* 

7.  Killing  his  Officers, 

8.  Concerning  the  Coin, 

p.  Concerning  Papijls  and  the  Kings  Supremacy* 
f  O,  Qon^erning  the  SucceJJlon  to  the  Crown* 

C  IF.   Si^ 
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Ch.II.  §7.       II.  Seducing  tr  attempting  to  feiuci  otberi  fnm  their  AUe- 
^^Mnr  giance. 

tmagmtrnp  tin  o 

kJ^;*  Dtsib.  [To  theft  IJball  add^  as,  an  Offence  cf  an  analogous 

■  ^  Nature'] 

1 2.  Defi/rtionfrem  ibe  King*e  Forees. 

I.  The  firft  kind  of  high  treafon  declared  hj  the  ft.  25  Ed.  3.  is 

$  7^        ^^  Where  a  Mqn  doth  compafs  or  imagine  the  Death 

ofQur  Lord  the  King^^ 

FoftftoH^/i      In  this  fpccics  of  treaifon  the  old  rule,  which  prevailed 

Kei.t.  in  all  cafes  of  homicide,  quod  voluntas  reputabacur  pro 

}  Hairk.  ch.'i7.*  f^^o^  applies  in  its  full  extent.     A  mere  imaginaticn  of 

^vLt-Cr,  ^^  heart,   if    any   open    or  overt .  a£l  be  done  towards 

^'  efFedunting  the  defign,  (without  which  it  cannot  poffibly 

fall  under  any  judicial  cognizance,)  is  deemed  the  fame 

degree  of  guilt  as  if  carried  into  a^ual  execution.     But 

ftili  the  cwnpajfmg  and  imagining  ibe  death  is  the  fubilan- 

tive  treafon;  and  the  indidment  muft  charge  in  the  drift 

woTd$  of  the  ftatutCi  that  tlie  defendant  did  traiteroufly 

I  MS.  Sum.  11.  compafs  and  unagme^  \s?c.^  and  then  charge  the  feveral  oveit 

aQs  as  the  means  and  evidence  by  which  the  traiterous 

inteiition  was  manifeftcd* 

Evidntcff  tht       It  remains  then  to  be  (hewn  what  are  fufficient  overt  adis 

Compajin^,  &c.  ^y  iggjji  evidence  of  fuch  an  intention.     The  firft  fet  of 

KeKS.     '^'  .  ads  is  where  the  king's  life  is  immediately  aimed  at.    In 

'^f?*  'k^ch.        ^^^  ^^^^  ^^  ^^^  regicides  the  beheading  of  King  Charles  I. 

f.  8.  was  laid  as  an  overt  a£t  of  compafling  his  death  ;  and  the 

perfon  fuppofed  to  have  given  the  ftrokc  was  convicted  on 
iHtk,4i.  T07.  the  fame  indi£lment.  Though  if  a  man  (hould,  by  mere 
f-'ioT^***  *^'  mifchance  or  without  any  evil  dcfign,  involuntarily  hurt  or 

even  kill  the  king»  it  would  not  be  treafon  :  as  when  Walter 
Tyrrel,   aiming  at  a  deer,    killed  William  Rufus  by  the 
glancing  of  the  arrow  from  a  tree*. 
Frffarhi  wuMt      So  the  providing  weapons,  ammunition,  or  any  othcf 
^fdtatb,  means  of  accomplifliing  or  procuring  his  death,  in  order  to 

JhJI'^^'i'i*!  cffeftuate  that  intent,  or  the  fending  letters,  or  aflemblhg 
4  Biac!  Com  717.  for  that  purpofe,  is  evidence  of  high  treafon  undpir  this 
i^Tr^  nt''  branch  of  the  ftatute. 

45.U   Tr.   56a.  Stlk.  631. 

Cjft/ultatkn.  A  bare  confuUing  with  others  .how  to  kill   the  king, 

jMS.  su.n.  ij.  ^lyjugii  nothing  clftt  be  dojic,  and  thpugH  the  confpiratora 

7. At  J95'  .      ■'  • 

40 


Of  High  Treofon.  j9 

ib  not  then  determine  upon  any  fcheme  for  that  purpofe,  or     Ch.  ii.  §7. 
do  not  agree  in  their  refolution,  is  an  overt  a£l  of  the  fame  ff^^^"^*  ^^: 

o  '  «  r  1       tbe  King's  Deatk. 

Creaion.     If  a  perlon  be  prefent  at  only  one  fuch  confult-     Conjuitatim. 
^tion  and  conceal  it,  having  had  a  previous  knowledge  of  the  '        '   • 

defign  of  the  meeting,  it  is  evidence  to  be  left  to  a  jury  of  showrp.c.^uft 

his  aflent  to  the  defign,  though  he  neither  did  nor  faid  any  4  Mod.  395. 

thing  at  fuch  confultation ;  but  if  he  had  no  fuch  previous  kcI.  ix^ij'^ 

knowledge,  as  if  he  fell  into  the  company  by  accident  or  upon  4  Biaftom.  79. 

fpnie  indifferent  ocoiGon,  a  bare  concealment  without  an  RMkwood't 

exprefs  aflent  is  only  mifpriCon  of  treafon.     But  if  he  be  »fe»4St.Tf5. 

prefent  at  more  than  one  fuch  confultation^  and  do  not  Somerviiie^t 

dilTcnt  or  make  a  difcovery.  it  is  ftrong  evidence  of  aflcnt.  «')«» » Aod.io6. 

And  an  aQent  to  any  overtures  for  that  purpofe  is  a  plam  f.2>3. 

pvcrt  a£l  of  compaflTingf  the  king's  death,  in  like  manner  as  ^ide poft. Mifpr. 

.    •  V    r  :i  •       .  of  Treafon. 

^ny  advice^  perfuafion,  or  command,  to  incite,  encourage^  sir£.  Digby*s 
pr  procure  others  to  make  aq  attempt  againft  his  perfon.       ^j'  u'R^^k 

wood's  cafe,  4  St.  Tr.  690, ».  MS*  Tracy,  %%,    Kel.  12; 

The  next  head  of  overt  afls  of  the  fame  fpecies  of  treafon         §  8# 
relates  to  depoCne  or  taking  poffcUSon  of  the  king's  pcrfon>  ^*f»^Hyy*^ 
which  the  common  ezpenence  of  all  times  and  nations  has  kingwi^vtm^ 
(hewn  to  be  the  moft  probnble  prelude  to  his  death.     And  "^'^  ^ 
therefore  it  is  laid  dpivn  by  our  writers  that  the  conftruc-  Foft  195. 
tiqn  of  this  fppcie^  of  treafon  extends  to  every  wilful  and  ?.  ^^  *  o*/^" ''* 
deliberate  a£l  or  atteqipt  whereby  the  king's  perfon  may  zU^- 1%* 
probably  be   endangered,  or  fuch  as  cannot  be  executed  *Haie,  XTi^Q* 
without  the  apparent  peril  thereoft     Accordingly,  entering  i>i-  wi>  Z2a. 
into  meafures  for  depoCng  or   imprifoning  him,    or   for  Kd.ic'^iir  * 
forejbly  taking  his  perfon  into  the  power  of  the  confpirators,  ^^^, » J- 
or  to  pompel  h|m  by  force  to  yield  to  certain  demands,  or  4  st.  Tr.  651. 
toiemove  evil  counfollors>  and  all  fuch  other  like  notorious  ^'"^^"(t^'cRtW 

Lords  in  1715, 

a£ls  done  or  confpired  to  be  done  againft  his  perfon  or  regal  6Sc   ;  r.  i.  &c. 
government,  may  be  alleged  as  overt  afts  of  compaiTmg  his  ^  Vciu.*"^*' 
death:  they  have  a  mantf'cft  tendency  to  that  fatal  ifTue. 

The  Earl  of  Effcx  intending  to  go  to  the  court,  where  the  Cafe  of  the  Lords 
queen  was.  and  take  her  into  his  power,  and  to  remove  fome  ^^^»  *"<*  South- 

*  '    ^  ■         *•  •  aiDpion,  rill. 

i>f  her  council,  and  having  for  tliat  end  afiembled  a  multitude  43  £>&».  3  inft. 
of  people,  it  was  deemed  an  overt  a£k  of  compafllng  the  jHaidto.i-S. 
queen's  death  \  although,  as  the  cafe  is  reported  in  Moor,  Kd.  76. 
he  did  not  intend  any  corporal'hurt  to  her.     And  this  being         * 
rebellion  in  EfTex,  the  adherence  of  the  Earl  of  Southampton 
f 0  him  in  that  a£k  ^^jas  al(o  adju<jged  treafon  \  though  the 

Utter 
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cb.  n.  §  s.  latter  did  not  know  of  any  other  purpofe  than  a  piivate 
^^{g^)^!i  qu»"«l  which  Eflex  had  with  feme  of  the  queen's  fervants^ 
-  So  it  is  fjid  that  thofe  alfo  were  traitors  who  went  With 

Effex  to  London,  whether  or  not  they  knew  of  his  intent^ 
and  though  they  departed  upon  the  proclamation. 
Cwatuing  4nd        The  indiftmcnt  in  the  cafes  of  Hardy,  Hornc  Tookc,  and 
tiament.  Others,  charged  as  overt  adts  of  compafTing  the  king*s  death ; 

BontT^k//  *^'^  ^^^  feveral  prifoners,  together  with  others,  confpired 
andodiers,  a.  B.  to  procure  a  convention  to  be  afTembled,  with  intent  that 
»794>  M  •  iji^  perfons  aflrmbled  thereat  fliould,  without  the  authority 
of  parliament,  fubvcrt  and  alter  the  legiflature  and  govgrn- 
ment  of  the  country,  and  depofe  the  king.  That  the  con- 
spirators wrote  and  publifhed  pamphjets,  letters,  refolutions, 
and  addrefles,  coutal'^ing  incitements  to  induce  the  king's 
fubje£ls  to  fend  delegates  to  conditute  fiich  convention- 
That  they  met  and  confultcd  concerning  the  aifembling  of 
fuch  convention,  and  the  means  by  which  the  king's  fub- 
je£ls  might  be  induced  to  fend  delegates  to  conllitute  the 
fame.  That  they  caufcd  arms  and  other  weapons  to  be 
provided  for  the  purpofe  of  arming  the  king's  fubje£is,  to 
the  intent  that  they  might  oppofe  the  king  in  the  due  exer-* 
cife  of  his  lawful  power  and  authority  in  the  execution  of 
the  laws,  and  might  fubvcrt  and  alter,  without,  and  in 
defiance  of  the  authority,  and  againfl  the  will  of  the  par- 
liament, the  legiilature  and  government,  and  depofe  and 
Vmt.  i794«        aflift  in  depofing  the  king.     The  Lord  C.  J.  Eyre,  in  fum- 

ming  up  to  the  jury  on  Tooke's  trial,  faid,  that  \t  could 
not  be  denied  that  he  who  meant  to  depofe  the  king 
compaficd  and  imagined  his  death.  It  was  a  prefump- 
tion  of  fa£\,  arifmg  from  finding  an  intention  to  depofe, 
fo  undeniable,  that  the  law  had  adopted  it  and  made  it  a 
prefumption  of  law.  It  had  been  fo  fc^ttled  for  centu- 
ries; That  if  the  prifoner  had  been  concerned  in  a  plan  to 
€(labli(h  a  convention  to  ufurp  the  powers  of  government 
and  depofe  the  king,  it  did  not  figuify  to  what  extent  the 
powers  of  government  were  to  be  ufurped.  All  the 
danger  to  the  perfon  of  the  king  would  follow,  he  being 
bound  to  fupport  the  government  and  refifl:  the  ufurpatioq 
at  all  hazards.  That  there  was  a  great  diftindtion  between 
a  refidance  to  the  execution  of  the  laws  and  an  aflumptioa 
of  tlie   powers  of  government.     The  material  confidcr- 

atloiiy 
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mtloni  therefore,  for  the  jury  was,  for  what  purpofc  the    ^'*^*  "•  ^*' 
convention  was  to  be  holden,  in  the  defign  of  calling  which  tbtKinj^shtatK 
the  prifoner  had  participated  ;  and  that  was  a  matter  of  fa£k.  ■ 

That  the  avowed  intention  of  it  being  to  obtain  a  reform  in 
the  reprefentation  of  the  commons'  houfe  of  parliament,  it 
}ay  npon  the  profecutor  to  prove  that  that  was  not  fo ;  and 
the  profecutor  had  undertaken  to  prove  that  that  was  a  mere 
pretext,  and  that  the  real  obje<^  and  tendency  of  it  was  that 
charged  in  the  indidimenc,  whldi  was  for  the  jury  to  deter- 
mine. 

Several  publications  having  been  given  in  evidence  s*  c. 
on  the  trial,  on  the  part  of  the  crown,  containing  republican 
doiSrines  and  opinions,  which  had  been  patronifed,  and  the 
diftribution  of  them  promoted,  by  the  prifoners,  during  the 
period  aflxgned  in  the  indiflment  for  the  exiftence  of  the 
confpiracy ;  and  fuch  evidence  having  been  relied  on,  to 
(hew  that  the  notion  of  a  reform  in  parliament,  which  the  i 
prifoners  were  expedled  to  fct  lip  in  their  defence,  was  a 
mere  pretext  to  cover  a  revolution  of  the  government  and  a 
4epofition  of  the  king :  to  rtbut  fuch  conclufions  on  the 
part  of  the  prifoner,  Mr.  Tooke,  a  book  written  by  him, 
intitled  a  letter  to  Mr.  Dunning  (the  late  Lord  Afhburton,) 
on  the  fubjeft  of  parliamentary  reform,  and  expreflive  of  his 
veneration  for  the  king  and  conflitution,  was  ciTered  i!i  evi- 
4ience«  To  this  the  Attorney-general  objected  ;  contending 
that  what  the  prifoner  had  written,  faid,  or  publiOied,  at ' 
any  time  antecedent  to  the  period  of  the  confpiracy  with 
which  he  was  charged,  was  not  evidence.  That  the  book 
had  no  relation  to  the  particular  tranfadion  :  and  as  well 
might  any  writer  on  the  crown  law  give  in  evidence  that  he 
had  written  againft  robbery,  if  he  were  iridi£led  for  that 
crime :  and  that  whatever  the  prifoner's  opinions  were  thent 
he  might  have  afterwards  altered  them.  The  counfel  for 
the  prifoner  infifted  on  its  being  evidence  to  (hew  the  mind 
of  the  prifoner,  and  that  he  could  not  have  in  view  what 
was  imputed  to  him  by  the  indidment*  That,  as  a  book 
written  by  htm  in  favour  of  a  republic  would  be  evidence 
againft  him,  this  mull  e  converfo  be  evidence  for  him.  That 
in  cafe  of  mtirder  it  was  competent  to  prove  the  defendant  si 
anan  of  humanity,  and  in  crimes  of  another  fort  to  prove  him 
a  man  of  a  chafte  and  virtuous  life.  That  in  Lord  RufTeir^ 
cafe^  Dr.  Tillotfon  gave  evidence  of  bis  moral  and  religious 

habits. 
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cb.  It  S  8.    habits.     Lord  C.  J,  Eyrg  faid|  be  doubted  if  tbe  book  coidd 

Cmf^z,&e,   be  received  in  evidence  on  the  eroand  of  seneral  chAraAcr  s 

^_^^^^^^^_^  that  It  was  a  particalar  aft ;  and  it  was  not  comnetent  in 

giving  evidence  of  charafier  to  prove  pahicolar  inftanccs^ 

but  only  the  general  refult  of  them  ;  fuch  atf  had  been  given 

in  evidence  in  Hardy's  cafe«  of  loyalty  and  attachment  txf 

the  king.    That  the  queflion  was  not  whether  this  book  had 

m  reference  to  the  confpiracy  charged,  but  whether  it  had 

not  reference  to  the  proof  given  In  fupporc  of  the  charge  | 

and  he  thought  it  evidence  to  rebut  the  idea  that  the  reform 

of  parliament  was  a  preterice  made  by  the  prifoner,  and  tliat 

his  real  objed  was  to  overturn  the  government.    The  book 

tvas  accordingly  received  in  evidetite  by  the  court.    It  wat 

printed  in  1782 }   and  refuted  the  idea  that  etery  mvtt  was 

entitled  to  an  equal  (hare  in  the  government  of  the  toiftitry  ( 

and  was  in  commendation  of  the  regal  and  ariftocratic  parts 

of  the  conftittttion; 

36  Geo.  3i  t.7.      By  the  ftat.  36  G.  3*  t.  7.  before  mentioned,^  the  con^i 

Cmf^n£hitvy  pjiflj^g  jq  j^yy  ^^^  againft  the  king^  in  order  to  put  any 

Aon,  p.  56.       f<>^^^  ^^  conftraiilt  upon,  or  to  imimidjlte  or  overawe  both 

or  either  houfe  0f  parliament,  is  made  a  fubftantive  treafon 
during  the  king's  life* 

$  9.  An  oiFence,  though  it  fall  under  one  branch  of  the  flat. 

x^ffffWrw-  of  Ed.  3.  asafpecific  treafon,  may  alfo  come  within  the 
^wg  €^  ^  conRrufiion  and  be  deemed  an  overt  a  A  of  another ;  though 
r^f  1  ^e"'  '^'  ^^^  ^^^^  thought  otherwifc.  Thus  the  levying  war  againft 
211.  3  laft.  14.  the  king  may  be  laid  as  an  overt  a£t  of  compalfing  his  death  ; 
f.^^Ms!'^^'  ^^  fo  is  a  treafonable  correfpondence  with  the  enemy  |  or 
'^  railing  troops  for  his  fervice  i  though  fucli  adis  mote  natu* 

s3>'44^5-'i4s'-  nlly  fall  within  the  claufe  of  adhering  to  the  king's  eneniiea^ 


Sl^.l'^^b.**^  But  further,  the  bare  confulting  or  confpitiflg  to  levy  war, 
Har£Ds*'icafe,  though  not  withxn  the  latter  branch  at  all,  is  an  overt  aA  of 
FrilS^t'ofc  ■  compaffling  the  king's  death  5  for  fuch  afts  have  a  tendencf, 
4  St.  Tr.  599.  though  not  fo  immediate,  to  the  fame  end^  Lord  Hak  i»- 
estTxr^pS.  deed  in  his  fummary,  fpeaking  of  thie  head  of  treafofi,  fiiys^ 
Kd.fto,  I.  if  confpiring  to  levy  war  is  no  overt  wEt,  nnlefii  levied^  be-* 
"^  '^'  caufe  it  relates  to  a  diftma  trtafon."    Thj^doarme  b 

1  MS.  Som.  13.  ^ue,  if  confined  to  ft  conftruOtve  levying  ar  war,^  fuch  ar 
Foft.  197.  111.  10  puU  down  inclofures,  to  lower  the  marketa,.  or  the  13ce  ^ 
iott«  but  the  reafon  afligncd  is  a  bad  one ;  for  the  levying  wac 

againft  the  king  is  not  in  all  cafes  a  diftinA  treafoa    If  m 
war  be  levkd  againft  his  perfefli  k  will  equally  fall  within 

Air 
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this  branch  of  treafon  as  an  overt  zdt  of  compafling  his  death,     t'i  ii.  %  §. 
And  Lord  Hale  himfelf  appears  to  have  altered  his  opinion.  tbeKh'^'viati^ 
The  fame  diftindiion  appears  to  have  been  taken  by  Lord  ■    ^ 

Holt  in  Sir  John  Friend's  cafe,  which  he  faid  had  been  holden  i  Hale,  u^. 
to  be  law  at  all  times ;  that,  if  the  dcfign  be  to  kill,  depofej  JJj*  ^ 
or  imprifon  the  king,  and  as  the  means  to  cffcfk  this  the  Friend*!  ufe, 
confpirators  agree  to  levy  war,  this  is  treafon,  though  no  *    *    '•  *S»  • 
war  be  levied  ;  for  the  confultation  for  any  fetch  purpofe  is 
an  overt  zGt  proving  the  compaffing  the  king's  death.     But, 
under  the  a£l  of  the  36  Geo.  3*,  the  mere  compafling  to  levy  Ante^  p.  sS. 
war,  in  order  to  conftrain  the  king,  is  a  fcibflantive  treafon. 
So  the  entering  into  raeafures,  in  concert  with  forergncrs 
and  others,  for  invading  the  kingdom,  a  treafon  of  Ognal 
enormity}  or  going  into  a  foreign  country,  or  even  pur-  anwf^'ci!      ' 
pofing  to  go  there  to  that  end,  and  taking  any  (leps  in  order  Faric>n*i  cife» 
thereto,  will  fall  under  the  fame  conftrufiion.     And,  in-  Jord  Preftol't 
deed,  unlefs  the  powers  fo  incited  happen  then  to  be  aftually  "^«»  *"*^^** 
at  war  with  us,  the  offence  will  not  fall  within  any  other  poft.  r.  20. 
branch  of  the  ftatute  of  treafons  than  that  of  compaffing  the 
king's  death;  though  this  is  alfo  provided  for  by  the  ftat, 
36  Geo.  3.  during  the  king's  life.   For  bythat  a£t  the  com-  Ante,  p.  56. 
pafling,  &c.  <*  to  move  or  (tir  any  foreigner  or  (Iranger  with 
force  to  invade  this  realm,  or  any  other  his  majefty's  domi- 
nions or  countries  under  his  obeifance,  is  made  a  fabftantive 
treafon.''    Lord  Prcfton,  with  fome  others,  were  indi£ted  ?;|2!!  **s  ^Tr* 
upon  this  branch  of  the  ftatute  of  Ed.  3.,  as  well  as  on  that  409,  ftc.'44s'. 
of  adhering  to  the  king's  enemies;   and  the  compofing, 
procuring,   and  fecreting  treafonable  papers ;   and  taking 
boat,  in  order  to  go  on  board  the  veflel  which  was  to  carry 
them  to  France;   and  carrying  the  papers  with  them,  in 
order  to  be  ufed  there  for  the  treafonable  purpofes  charged 
in  the  indidment,  were  proved  as  overt  a£ls  of  both  fpccie9 
of  treafon.    The  like  coutfe  was  taken  in  Stone's  cafe  upon  Sioot*sc4r«,foft. 
a  trial  at  bar. 

LordtHale,  fpeaking  of  a  conftru£tive  levying  of  war,  Bycpnftruffivi 
faySy  that  fuch  may  in  procefs  of  time  rife  into  a  direfk  war  ^'''yin  *f  ^'"'* 
againft  the  king ;  as  if  the  king  fend  his  forces  to  fupprefs  poft.'  f.'  17. ' 
them»*  and  they  fight  the  king's  forces ;   and  then  it  may  be 
an  overt  zGt  to  prove  the  compafling  of  the  king's  death. 

I  do  not  know  that  this  point,  that  a  mere  conftru£tive 
levying  of  war  is  evidence  of  compaffing  the  king's  death9 
has  ever  come  dire£tly  in  judgment.    It  was  not  fo  confl- 

dercd 
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Cb.  !i.  i9«    4ered  by  any  of  the  judges  ia  Cottoh's  cafe ;   and  the  point 
SrjS«f?i)tf#i.  could  not  arife  on  the  trials  of  Damaree  and  Purchafe,  whd 
,  were  fcverally  convi^led  upon  a  conftniQire  charge  of  levy* 

Coc«m*t  cafey  ing  war  only ;  there  being  no  cotint  for  compai&ng  the 
Cafe  of  Dtmatee  q^ecn's  death*  It  mud,  however,  be  admitted,  that  xht 
ffidP^ibafe,  oh]c6i  of  a 'great  riot  or  infurrc£lion|  comparatively  trivial 
9168.'  H7«  ^H\  ^  '^^  origin,  may  fo  far  vary  by  its  fuccefd,  continuance, 
^90-  or  other  circumftances,  as  to  afiume  a  decided  tone  of  re- 

%  UjIc,  14s.       fiftance  to  the  perfon  of  the  king  and  his  government,  and 

fo  become  an  overt  a£l  of  compafling  his  deathi  For  it  is 
a  kind  of  natural  or  necefiary  confequence.  Lord  Hale  ob* 
ferves,  that  he  who  attempts  to  fubdue  the  king  cannot 
intend  lefs  than  his  death  ;  and  fuch,  he  addsj  has  always 
been  the  miferable  confequence  of  fuch  a  conqueft. 

fio*  II.  It  is  further  declared  to  be  high  treafon  by  ftah 

15  Ed.  3. 

**  When  a  Man  doth  compafs  or  imagine  the  Death 
of  our  Lady^  bis  {the  Kings)  ^een^  or  oftbeif 
eldeji  Son  and  Heir^ 

tmpfi^nt  tk*  <(  The  queen"  means  the  queen  confort  or  wife  of  the  kingj 

l^MM  or.MJi  ^"4  extends  to  a  wife  de  hfXo  during  the  coverture,  and  until 

Sm  ami  Heir*  a  divorcc.     But  after  a  divorce,  though  it  be  only  a  menfd  et 

c^s.  thoro,  (he  is  not  within  the  ftatute ;  although  Lord  Hale  does 

'  ?  ***«'*^  not  extend  the  excluGon  farther  than  a  divorce  a  vinculd 

3  loft.  8. 

J  MS.  Sun.  matrimonii.  But  certainly  a  qUeen  dowager,  namely,  a  queeri 
9*  '**  after  the  death  of  her  hufband,  is  not  within  the  a£l. 

^"■i'»l*5»^-9-  «<  Their  eldeft  fon  and  heir"  extends  to  a  fecond  born 
Sum.  I  a.  fon,  after  the  death  of  the  elder,  and  the  like  of  the  reft  | 

and  notwithftanding  the  king  (hould  have  married  a  fecond 
wife>  and  fo  the  fon  (hould  not  be  tieir  eldeft  fon,  but  only 
the  king's  fon.  In  like  manner  the  eldeft  fon  of  a  queeri 
regnant  is  within  the  a£l.  Lord  Hale  alfo  inclines  to  think 
that  the  defcription  may  extend  to  a  grandfon  (being  heit 
apparent  after  the  death  of  his  father},  though  he  concludes 
that  it  is  moft  iit  to  be  firft  decided  by  parliament^  accord-c 
M»i  ^  $$•      ing  to  the  caution  given  in  the  ftatute  of  the  2$  Ed.  3.    But 

a  collateral  heir  apparent  is  certainly  not  within  the  zQ, ;  nor 
an  eldeft  daughter  and  heir  apparent ;  becaufe  a  fon  may  ht 
barn  after ;  and  temporary  proviticns  have  been  made  by 
tbe  legiflalure  in  fuch  cafes^ 
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As  to  what  (hall  be  faid  to  be  an  overt  z(k  of  compaOing  Ch.  Ii.  %  10. 
their  death ;  ic  muft  be  fuch  as  (hews  an  unlawful  intent  tbl'^^fi^,  l'^ 
againft  their  per/ons^  and  not  merely  againft  thtirjlate  and  Prince**  Death. 
dignity.     Therefore  much  of  what  has  been  already  faid  ' 

concerning  pvert  a£ls  of  compaffing  the  death  of  the  king,  falfng, 
which  arc  fpecifically  appropriate  to  him  and  his  fovereign  Bumcfg  MS. 
power  and  roya]#dignity,«does  not  apply  to  the  queen  or 
prince.    Thus  a  compafling  to  imprifon  or  otherwife  puni(h  *  "*^^'  "^*  '* 
thenoi  by  due  courfe  of  law  is  noc  within  the  ftacute ;  but 
;a  compaffing  to  wound  them  is. 

.  in.  The  next  treafon  declared  b^  the  ftat.  25  Ed,  3.  is,  ^  ^  ^^ 

^^  Jf  a  Man  do  violate  the  Kin£ s  Companion^  or 
the  King^s  eldeft  Daughter  unmarried^  or  the 
Wife  of  the  King's  eldefi  Son  and  Heir:' 

By  the  king's  companion  is  meant  his  wife,   that  is,  rhUttng  Kinft 
the  queen  confort,   during  the  marriage.     And  as  the  rca-  ^f'*  ^'»*tf*'"'> 
fon  of  the  law  was  to  guard  the  fucceflidn  of  the  crown  25  Ed.  3.  ft.  5. 
from  any  fufpicion  of  baftardy,  when  the  reafon  ceafes,  !' ^lac.  com.81. 
the  law  ceafes  with  it.     Therefore  to  violate  a  queen  x  Ha'e,  224. 
dowager  or  princefs  dowager  is  no  treafon.    On  the  fame  i*  n^%. 
principle  the  law  extends  to  a  fecond  daughter,  the  eldeft   1H4wk.ch.x7* 
being  dead  during  the  father's  life  \   and  this  whether  there 
be  any  fons  or  not.  It  feems,  however,  to  be  undcrftpod,  that 
by  the  words  of  the  ftatute,  <*  nient  marry^*  (unmarried),  is 
meant  befwe  nurriage^  and  therefore  not  applicable  to  the 
eldeft  daughter  afterwards,  though  a  widow.     And  yet,  for 
the  reafon  before  fuggefted,  the  law  might  with  more  pro- 
priety have  been  applied  to   the  eldeft  daughter  under 
coverture,  when  by  law  her  iflTue  might  lay  claim  to  the 
crown.    Agaip,  <<  the  wife  of  the  king's  eldeft  fon  and  heir" 
means  the  princefs  confort  during  the  coverture.     And  the 
eldeft  fon  and  daughter  of  a  queen  regnant  are  equally 
within  the  meaning  of  the  ftatute.  In  either  cafe  mentioned  ^p.uc  Com  St. 
by  the  ftatute,  by  "  violation"  is  intended  carnal  knowledge,  *  "'*^  **?• 
as  well  without  force  as  with  it ;  and  this  is  high  treafon  in 
t>oth  parties,  if  both  be  confcnting. 
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IV.  The  foarth  treafon  declared  by  the  ftat.  25  £d.  3. 15, 

i)^  tf  Af  j/n  do  levy  War  againjl  our  Lord  the 

King  in  bis  Realms 

Under  this  branch  there  muft  be  an  aftual  levying 
of  war^  and  not  barely  a  confultation  fo  to  do ;  but  the 
latter  is  made  a  di{lin£l  treafon  by  the  flat.  36  Geo.  3. 
c.  7.  during  the  king's  life.  Such  war  muft  alfo  be  levied 
againft  the  king ;  and  it  muft  be  in  his  realm. 

The  levying  war  is  either  exprefs and  di|:e£^,  or  conftrudive* 
I.  Of  the  firft  fort  are  all  infiirre^ions  againft  the  perfon 
2  MS.  Sum.  13,  of  the  king,  whether  they  be  to  dethrone,  imprifon,  or  force 

iHaiMii.iii.  '^^"^  '^  ^^^"^  ^*^  meafures  of  government,  or  to  remove  xvil 
146. 149. 151.  counfellors  from  afeout  him.  fn  Effex^s  cafe,  though  tKc 
1  ffawk.°ch* "7.  ^'^^^'^cnt  was  upon  the  claufc  of  comp^ffing  the  queen's 
^•*3-  dejith,  yet,  fays  Lord  Hale,  his  riding  armed  intoLondon, 

Ld/E{r«'tcafei  ^^^  foliciting  the  citizens  to  go  with  him  to  court  to  remove 
aniffyf.  8.  the  queen's  mini  (I ers,  and  his  fortifying  his  houfe  againft 

the  queen's  officers,  were  in  truth  overt  a£ts  of  levying  war. 
So  the  attacking  the  king's  forces,  ii>  oppoGtion  to  hi* 
authority,  upon  a  mafch  or  in  quarters,  is  levying  war 
againft  the  king.  But  if,  upon  a  fudden  quarrel,  from  fom6 
affront  given  or  taken,  and  not  as  a  cover  for  any  traiterous 
dcfign,  the  neighbourhood  (hould  .  rife  and  drive  the  king's 
forces  out  of  their  quarters ;  though  it  would  be  a  great 
mifdemeanor,  and,  if  death  enfued,  might  be  felony  in  tht 
aflailants  ;  yet  it  M^ill  not  be  a  treafon  \  there  being  no  in* 
tention  againft  the  king's  perfon  or  government.  Thus  it 
often  happened  formerly  between  the  lords  marchers,  that 
upon  private  quarrels  they  collefled  their  dependants  in 
battle  array,  and  levied  war  upon  each  other ;  but  thefe 
a£ls  were  never  holden  to  be  treafon,  though  doubtlefs  de* 
ferving  of  the  moft  condign  punifhment.  The  intention  in 
thefe  cafes  is  of  the  eflence  of  the  offence.  So  the  carrying 
off  or  deftroying  the  king's  ftores,  provided  for  the  defence  • 
of  the  kingdom,  if  done  in  conjunction  with  or  in  aid  of 
rebels  or  enemies,  will  amount  to  treafon  within  this  and 
the  next  branch  ;  but  otherwife,  if  done  ojily  for  lucre,  or 
fome  private  malicious  niotive  \  aijd  this  being  ufnaUy  the 
cafe,  I  (hall  refer  the  confideration  of  fuch  offences  to  the 
more  appropriate  heads  of  larceny  and  malicious  mifchief. 

It  muft  in  general  be  difficult  in  the  inception  of  inteftine 
troubles  to  fix  the  period  when  oppofition  to  the  eftablifbed 

government 
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government  (hall  be  faid  to  wear  the  formidable  appearance  Ch.  il.  y  «• 
of  mfurrcaion,  and  to  conftitute  what  in  the  terms  of  the  "^'"^  "^^ 
zEt  is  called  a  levying  of  war  againft  the  king.  ,  Hale,  130,  i. 

It  is  ftriaiy,  therefore,  a  queftion  of  faft  to  be  tried  by  '/^s.Sum.  13. 
the  jury  under  all  the  circumftances.     Any  afiembly  of  per-  Foft.  a  18. 
fons,  met  for  a  treafonable  purpofe,  armed  and  arrayed  in  [^^1*^1^^ 
a  warlike  manner,  is  bellum  levatum,  though  not  percuflum.  Vaughaa'actfr, 
Enlifting  and  marching  are  fuflScient  overt  afts,  without  com-  l^i^.  e^^J^a, 
ing  to  an  aftual  engagement  j  in  the  fame  manner  as  cruif-  P-  ^' 
ing  under  an  enemy's  commiflion,  though  no  a^  of  exprefs 
hoftility  be  proved,  is  an  adherence  to  the  king's  enemies. 

But  though,  in  the  cafe  of  levying  war,  the  indiftment        §  13. 
generally  charges,   that  the  defendants  were  armed  and  ^^^l^^^* 
arrayed  in  a  warlike  manner,  and,  where  the  cafe  admits  of 
it,  with  fwords,  guns,  drums,  colours,  &c. ;   yet  Mr.  Juf- 
tice  Fofter  obferves,  that  in  none  of  the  cafes,  not  even  in 
Benilead's,  did  the  queftion  turn  fingly  on  any  of  thefe  cir-  Poft.  p.  73* 
cumftances ;  but  the  true  criterion  has  been.  Quo  animo  did 
the  parties  aflemble  ?     Whether  for  a  private  and  particular 
or  for  a  public  and  general  purpofe  ?    And  he  obferves,  that 
in  the  cafes  of  Damaree  and  Purchafe,  which  turned  on  a  Poft.  p.  743 
conftruflive  levying  of  war,  no  evidence  was  given  of  the 
ufual  pageantry  of  war,  nor  of  any  regular  confultation  pre- 
vious to  the  rifing ;  and  yet  the  obJe£lion  weighed  nothing 
with  the  court.     Numbers  will  often  fupply  the  want  of 
military  weapons  and  dlfcipline,    as  experience  has  often 
evinced  \  and  fuch  was  the  opinion  of  five  of  the  judges  in  the 
weavers' cafe  in  1675.    I^ord  Hale  ftates  it  as  a  queftion  iIIiU,i3M44. 
worthy  of  confideration;  and  goes  no  further  than  to  obfervc, 
that  the  a£lual  aflembling  of  many  rioters  in  great  numbers, 
to  do  unlawful  ads,  if  it  be  not  modo  guerrino  or  in  fpecie 
belli,  as  if  they  have  no  military  arms,  nor  march  or  conti- 
nue together  in  the  pofture  of  war,  though  they  make  a 
great  riot,  yet  does  not  always  amount  to  a  levying  of  war. 
It  depends,  as  he  ftates  before,  upon  many  circumftances 
difficult  to  enumerate  or  define,  and  is  .In  truth  a  qucflion 
of  fa£t;  and  how  difficult  a  fa£):  it  is  to  define  in  terms,  may 
be  colIeAed  from ,  an  expreffion  made  ufe  of  by  the  fame 
author  in  another  place,  where  he  fays,   that  the  aflual  i  Hale,  244* 
marching  in  a  body  modo  guerrino  et  modo  ififurreSfionis^ 
might  be  a  levying  of  war.     It  fcems  to  me,  however,  that  iHaie,  149— 
Lord  Hale  dic^  not  mean  to  puih  the  obfervations  above  *^^ 

F  2  mentioned 
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ch.  n.  413.  mentioned  further  than  concerned  cafes  of  con(lra£Eive 
evying  ar,  j^^yj^g  Qf  ^^lx^  as  onc  among  other  clues  to  diftinguifli  be- 
tween an  iiifurredion  and  a  great  riot.  Bccanfci  fays  hCf 
when  an  afiembly  of  perfons  thus  arm  themfdves,  (namelyt 
in  a  military  pofture,)  it  i&a  plain  evidence  that  they  mean 
to  defend  themfelyes,  and  make  good  their  attempts  by  a 
military  force,  and  to  reGft  and  fubdae  all  power  that  (hall 
*  be  ufed  to  fupprefs  them.    In  this  view  of  the  fabje£t,  any 

appearance  of  martialing  or  making  military  preparation 
l|^iciHalf>T53.  fecms  to  be  a  very  ftrong  feature  in  the  merits  of  the  cafe. 
I  H«ie,  I  \u   '  But  every  infurre£):ton,  which  in  judgment  of  law  is  intended 
Mte,  p.  67.       againft  the  perfon  of  the  king,  as  for  the  purpofes  firft  men« 
tioned,   amount  to  a  levying  of  war  within  the  ftatute, 
whether  or  not  attended  with  the  pomp  and  circamftances 
of  open  war ;   for  they  cannot  be  eSe£led  by  numbers  and 
open  force  without  roanifeft  danger  to  his  perfon. 

f  f4*  Holding  a  caftle  or  fort  againft  the  king  or  his  troops,  if 

&T7Mi7bi  ^^^^  f°^c^  ^  ^^^^  *"  ®'^c^  to  ^^^?  poffcflion,  is  levying 
iCng.  war ;  but  a  bare  detainer,  as  fuppofe  by  {hutting  the  gates 

f  liaie '1*46.  sgAinft  the  king  or  his  troops,  without  any  other  foice  from 
i68.«36.}a5,6.  within,  Lord  Hale  conceiveth^[hy^  Mr.Juftice  Fofter,)wiIl  not 

amount  to  treafon.  The  hft-mentioned  judge  has  not  told 
us  what  degree  of  approbation  he  gives  to  this  inftance  of  a 
detainer,  which,  as  he  fays,  Lord  Hale  conceives  not  to  be 
within  the  ftatute. 

It  may  be  fairly  queftioned.  Whether  there  be  not  many 
inftances  of  conftru^ive  levying  of  war  far  fiiort  of  the  real 
guilt  and  confequences  of  fuch  an  ad,  and  much  lefs  within 
xHaie,  146.       the  true  meaning  of  the  ftat.  25  Ed.  3.  ?    Lord  Hale  pre- 
faces the  paiTage  in  queftion  thus  ;  **  If  B.  cither  fortify  his 
own  houfe,  or  the  houfe  of  another,  with  weapons  defenfive 
or  invafive,  purpofely  to  make  head  againft  the  king,  and 
tofecure  himfelf  againft  the  king's  regal  army  or  forces,  then 
that  is  a  levying  of  war  againft  the  king.*'     He  then  pro* 
ceeds :  "  But  the  bare  detaining  of  the  king's  caftles  or  (hips 
feems  no  levying  of  war  within  this  ftatute."   And  his  lord- 
1  Hale,  ^ic.       (hip  refers  to  a  fubfequent  part  of  his  work,  where  he  grounds 
called^! n'lili.  ^^^  reafbning  folely  on  the  ftat.  14  Eliz.  c.  i.(tf),  having 
c*  I.  enaAed  the  fame  thing  during  the  queen's  life.    This,  if  it 

(a)  Lord  Hah  ftood  alonc,  would  not  be  a  conclufive  argument,  as  might 
ibe)M\bfirZ  be  proved  by  many  pafTages,  as  well  as  by  the  cxprefs  de- 
Atioa  on  tkffau    claration  of  the  fame  author.    Be(ides  which,  that  ftatutc 

t  n.    ^i^e  I  Halc,a6i.    Full.  za4.,    PoU.  <.  ^^^^ 
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was  cextaioly  creative  of  new  treafon ;  for  it  makes  tlie   ch.  it.  ^  14^ 
wilful  and  malicious  burning  of  the  queen's  (hips  treafon,      «ywg    ^r. 
without  any  further  qualification.    But^  mod  of  all,  I  find 
it  difficult  to  reconcile  this  opinion  with  the  preceding  part 
of  the  paflage  which  I  have  referred  to ;   for,  fuppofing  «  ^ 

treafonable  intent  to  exift,  What  folid  diftiu£lion  can  theie 
be  between  a  man's  fortifying  his  owo  or  another's  houfe» 
purpofely  to  make  head  againft  the  king,  and  to  fecure 
lumfelf  againft  the  regal  forces,  (which  is  admitted  xq  be  an 
overt  tJBl  of  levying  war,)  and  the  cafe  of  one  who  det«iins 
the  pofleffion  of  the  king's  own  fortrefs  againft  himfelf,  with 
the  fame  intent?  for  the  manner  of  putting  the  firft  cafe  rUtxH^xi^ 
fuppofes  that  no  refiftance  has  been  aAually  made.     On  the 
contrary^  is  not  the  latter  cafe,  put  by  Lord  Hale,  as  much 
at  leaft  within  the  reafon  and  contemplation  of  the  ftat. 
25  Ed.  3.  as  the  former  one  i  Is  not  the  a£l  of  fortifying  a 
private  houfe»  which  may  happen  from  caprice,  of  a  more 
equivocal  nature  in  itfelf  than  that  of  a  governor  of  a  fortrefs 
lefttfing  to  deliver  it  up  to  the  king  upon  his  fummons,  and 
(hutting  the  gates  againft  him*     Admitting  that  this  latter 
is  not  concluGve  evidence  of  a  traiterous  intent  any  more 
than  the  other ;  yet  fiirely  it  feem«  fufficient  to  leave  to  a 
jury.     It  is  holding  a  caftU  againft  the  king^  which  is  as  much  i  Hawk.  di.  17. 
an  zBt  ot  hoftility,  and  a  throwing  off  of  the  allegiance  due  ^laet.  10. 
to  him,  as  any  of  the  ordinary  preparations  of  war  are  ad- 
fliitted  to  fall  within  the  dedcription  of  levying  war,  though  ^^^9  ^*  !>• 
no  ad  of  force  has  been  in  faft  exerted.    In  the  cafe  of  the 
Earl  of  Eflcx,  it  is  even  faid,  that  keeping  armed  men  againft  Ld.  Eflex^t^ft, 
the  king's  command  is  a  levying  of  war  againft  him(tf)^  Moor,6ai. 
which  is  a  far  lefs  decifive  aA  of  oppofitioa  than  the  other. 
And  Lord  Hale  himfelf,  fpeaking  in  another  place  of  the  ftat.  1  Halc;»  %7$, 
96  H.  ft.  c  I3«  fays,  that  that  part  of  it  whereby  the  rebel- 
lious detaining  of  the  king's  caftles,  after  fummons  by  prof- 
clamation,  is  made  high  treafon,  feems  to  be  treafon  within 
the  ftat.  a5  Ed.  3.  i  and  both  Lord  Hale  and  Fofter,  J.  agre^^  Suprt,  ar  the 
that  if  the  bare  detainer  be  done  in  confederacy  with  enemies  t^^^^  ^  '** 
or  rebels,  that  circomftance  will  make  it  treafon ;  in  the  one 
cafe  under  the  claufe  of  adhering  to  the  king's  enemies,  in 
the  other  under  that  of  levying  war.   The  fame  rule  applies 
to  the  delivery  up  of  a  caftle  to  rebels  or  enemies,  by  trea«- 

(«)  Bot  thii  maft  be  oadcrftood^  that  the  pvpofc  for  whi^h  they  were  arme4 
irai  cmfenahlc. 

;  F3  chery 
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Ch.  II.  %  14.    chery  ahd  In  combination  with  them  ;  but  not  if  it  happened 
tvywg  through  cowardice  or  imprudence. 


$  15.  Joining  with  rebels,  freely  and  voluntarily,  in  any  ad  of 

Tnuinf^ibTe'  ^'^^clHon,  is  Icvying  war  againft  the  king  •,   and  this  too 

btU.  though  rfie  party  was  not  privy  to  their  intent.     This  was 

ante]  f.  8.  holden  in  the  cafe  of  the  Earl  of  Southampton,  and  again 

Kd^'^'e*'*  in  Purchafc's  cafe  in  1710.     But  yet  it  feems  neceflary  in 

Poft.  f.  17.  this  cafe,  eirher  that  the  party  joining  with  rebels  and  igno- 

SSt.Tr.247.     ^gjjj  q£  jj^gjj.  in^gn^  3^  ^iig  jin^g    fliould  do  fomc  deliberate 

290.  ' 

1  Hawk.  ch.  17.  a£l  towards  the  execution  of  their  defign,  or  elfe  ihould  be 

Rex  V.  Green  ^omuA  to  have  aided  and  aflifted  thofe  who  did.  Therefore, 
and  Bedell,  o.B.  in  the  cafes  of  Grccn  and  Bedell,  who  with  others  were  in- 
Kei.  70.  79.  di£ted  for  levying  war  and  pulling  down  bawdy  houfes  and 
^^*iLd.Ray.    opening  prifons,  it  being  only  found  that  they  were  prefent^ 

and  not  finding  any  particular  z6t  of  force  committed  by 
them,  or  that  they  were  aiding  or  affifting  to  the  reft,  which 
is  u  fa£b  that  mull  be  found  by  the  jury,  and  cannot  be  im- 
plied, they  were  difcharged.     And  if  the  ad  of  thofe  who 
Burnet's  MS.  14.  fuddcnly  join  an  infurredion,  being  ignorant  of  their  de- 
3 Hawk.ch.  17.  ^g">  appear  to  be  more  inconfiderate  than  wilful  or  mif- 
^«  *6.  chievous,"  fuch  as  throwing  up  their  hats,  or  hallooing  with 

the  mob,  this  will  fall  under  the  fame  lenient  confideration. 
joiningfr'^mfcar,  But  if  the  joining  with  rebels  be  from  fear  of  prefent 
F^il^2i6™'  '*'  death,  and  while  the  party  is  under  aftual  force,  fuch  fear 
J  Hale,  49.'  56,  and  compulfion  will  excufe  him.  It  is  incumbent,  however, 
j^Hawk.  ch.  17.  on  the  party  fctting  up  this  defence  to  give  fatisfaftOTy 
^H«  proof  that  the  compulfion  continued  during  all  the  time  that 

he  flaid  with  the  rebels.  It  may  perhaps  be  impoflible  to 
account  for  every  day,  week,  or  month;  and  therefore  it 
may  be  fufficicnt  to  excufe  him  if  he  can  prove  an  original 
force  Upon  him,  that  he  in  earneft  attempted  to  efcape  and 
was  prevented,  or  that  he  was  fo  narrowly  watched,  or  the 
pafl'vS  fo  guanicd,  that  an  attempt  to  efcape  or  to  rcfufe  his 
aiTiilancc  would  have  been  attended  with  great  difficulty  and 
danger;  and,  if  the  circumftance  will  admit  of  it,  that  he 
quitted  the  fervice  as  foon  as  he  could:  fo  that  upon  the 
whole  he  may  fairly  be  prefumcd  to  have  continued  amongft 
them  againft  his  will,  though  not  conftantly  under  an  actual 
force  or  fear  of  immediate  death.  This  is  agreeable  to  the 
I  Rale,  50.  rule  in  Oldcaftle's  cafe;  where  thofe  who  were* charged  as 
his  accomplices  in  rebellion  were  acquitted  by  the  judgment 

of 


▼        r       o  ac  be.  Margaret  I 

is  a  ftronecr  cviilence  of  willioenefs  Hiu.  cor.  Lee, 

("^    J    \Jl/  *   K» 

1  apprchcnfion,  though  ever  fo  well  Rcy^oids^and 
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#f  the  court,  becaufe  the  ads  were  found  to  be  done  pro  ch.  if.  §15. 

Levying  IVutm 

umore  mortis,   et  quod  recefTerunt  quam  cito  potuerunt.  . 

In  this  reiped  there  is  no  diftindion  between  ferving  as  an  Gordon's  caTe, 
officer  or  private  mam,  farther  than  the  accepting  a  com-  ac^s^f  ^argam'g 
mand  in  a  rebel  army 
thaCn  the  other.    But  an 
grounded,  of  having  property  wafted  or  deftroycd,  or  of  Softer,  J^«'««f 
fnflFering  any  other  mlfchief,  not  endangering  the  perfon  of  ms.  43. 
the  party,  will  be  no  ezcufe  for  joining  or  continuing  with  J.^^-  ^"™*  '4« 
lebels;  otherwife  it  would-be  in  the  power  of  any  leader  of 
a  rebellion  to  indemnify  all  his  followers.     It  was  fo  ruled  Alex.  M<Grow. 
in  the  cafe  of  M'Growther,  and  of  many  of  the  Scotch  pri-  poft^i^, '4. 
foners,  on  the  fpecial  commifiion,  in  Surry,  in  1746.     In  9  2>t.  ir.  566* 
M<Growtfaer*8  cafe,  befides  the  threat  of  burning  his  pro- 
perty, it  appeared  that  he  and  twelve  other  tenants  of  the 
Duke  of  Perth,  being  fummoned  to  meet  him,  appeared  on 
the  third  fummons,  on  the  28th  of  Auguft,  when  the  Duke 
propofed  to  them  to  take  arms  ^nd  follow  him  into  the  re« 
beUion;  that  they  all  refufed  to  go;  whereupon  they  were 
told  that  they  fliould  be  forced,  and  cords  were  brought  by 
the  Duke's  party  (about  20)  in  order  to  bind  them;  and 
that  then  the  prifoner  and  about  ten  more  went  off,  fur- 
i;ounded  by  the  Duke's  party.     Lord  C.  J.  Lee  obferved  to 
the  jury,  that  the  only  force  pretended  to  by  the  prifoner 
was  on  the  aSthof  Auguft,  and  that. he  continued  with  the 
rebels,  and  bore  a  commiflion  in  their  army,  till  the  30th 
of  December  following.     He  was  convicted,  but  not  exe- 
cuted.    In  all  the  like  cafes  of  the  Scotch  rebels,  the  matter 
of  fa£^,  whether  force  or  no  force,  and  how  long  that  force 
continued,  with  every  circumftance  tending  to  (hew  the 
pradicability  or  impra£licability  of  an  efcape,  was  left  to  the 
jury  on  the  whole  evidence. 

Axtell,  one  of  the  reoicidcs  who  commanded  the  guards  A«fe^t'»cafe,oiie 

1       !•»         .1  1  I         .«-/-ii  1        \       1*1  of  the  rc^icidcs, 

at  the  kings  trial  and  murder,  jullined  that  what  he  did  kcI.  13. 
was  as  a  foldier,  by  command  of  his  fuperior  officer,  whom 
it  was  death  not  to  obey;  but  this  was  ruled  to  be  no  de- 
fence.    In  truth  there  was  no  colour  for  imputing  any  com- 
pulGon  on  him  to  be  in  that  fituation. 

Such  compulfion  or  fear,  however,  is  no  excufe  for  any  jA*^' ^""*  *4' 

other  fort  of  treafon  than  that  of  joining  with  rebels  or  ibns  capable  of 
enemies.  crimes,  tit. 

F4  So 
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ch.  XI.  %  i6.       So  fending  moneys  arms,  ammunition*  or  other  neceflariet 
^"^  to  rebels,  will  prim!  facie  make  a  man  a  traitor,  though 

t  2^^  they  (hould  be  intercepted.  In  Sir  John  Wedderbum's 
Giving  affiftance  czk  It  was  provcd  2B  cvidcnce  of  Icvyiog  war,  in  order  to 
TovHtfi^*'  <^«pofc  the  king  and  fet  the  pretender  on  the  throne,  that 
J  MS.  Sum.  14.  the  prifoner  was  appointed  by  the  pretender's  fon  coUeflor 
Sir  V  Wedder-  ^^  ^^^  cxcifc,  and  that  by  virtue  of  that  appointment  he  did 
burn*!  cafe,  Nov.  adually  coHcd  the  excife  in  feveral  places  where  the  rebel 
Foft.  %t  '         army  lay,  for  their  ufe.    Tet  paying  contribution  to  rebels 

to  prevent  the  plunder  of  the  country,  or  making  fubmiiEon 
to  them  when  refiftance  would  be  dangerous  and  in  all  pro- 
bability unavailing,  is  ezcufable}  for  in  times  of  open  hof- 
tilities  the  jus  belli  is  the  only  pra&icable  law.  But  if  it 
appear  that  the  party  wanted  the  will  rather  than  the  power 
to  deny  his  affiftance,  and  there  appear  any  marks  of  con* 
fcloufnefs  that  he  might  if  he  pleafed  have  withheld  it,  he 
is  inezcufable  if  upon  a  pretence  of  fear  or  doubt  of  com- 
pulfion  he  gives  fuch  afliftance.  It  feems  much  more 
difficult  to  frame  a  cafe  where  the  vid  offending  intelligence 
to  rebels  can  be  palliated  upon  the  plea  of  necefiity.  It 
partakes  more  purely  of  the  will  than  almoft  any  other  aft 
M s^Tm^^*'  of  this  kind  5  and  though  it  (hould  happen  to  fail  of  the 
Dod,  I'ricc,  and  effe£l  intended,  by  not  reaching  the  place  of  its  deftinatiout 
?Y  A Jp/77^.''     ft*"  ^^  ^^^^^^^  ^»  complete  i  for  the  party  did  all  in  tus 

Dr.  Hcnfey's         power, 

cafe^  B.  R.  Tr«   31  G.  a.     x  Burr.  644.   64.6. 

$  17.  ?.  Conftrudive  levying  of  war  is  in  truth  more  direfted 

Conjiruaivtiivy^  jigainft  the  government  than  the  perfon  of  the  king  |  though 
Atnc^L  si  in  legal  conftruQion  it  is  a  levying  of  war  againft  the  king 
J  MS.  Sum.  13,  himfcjf.  This  is  when  an  infurreflion  is  raifcd  to  reform 
Fo(V.iii.  113.  fpme  national  griev^ncci  to  alter  the  efl:abli(hed  law  or  re-4 
J jj*'*'  1?*'  3-  ligion,  to  punifli  magiftrates,  to  introduce  innovation  of  a 
3{nrt.9t  public  concern,  to  ob(tru£l  the  execution  of  fome  general 

f.  tT  *  '^^'  ^^^  ^y  ^^  armed  forces  or  for  any  other  purpofe  which 
Buroet*iMs.f4.  ufurps  the  government  in  matters  of  a  public  and  general 
Poph.^ii*. '  nature.  ,  On  the  trial  of  lA)rd  George  Gordon  the  court  of 
ftAnd.  4j5.  King*$  Bench  declared  their  unanimous  opinion  that  aa 
aW)ii:36c'.  '  attempt,  by  intimidation  and  violence  to  force  the  repeal 
Ld.  George  Gqrr  ©f  a  hw,  was  a  levying  war  againft  the  king.  The  (latute 
Dou^i.  5^0.       in  queftion  was  the  18  (^eo.  ^,  c,  6p.  for.relieving  Roman 

catholics  from  certain  penalties;   and  the  treafonable  a^is 
given  in  evidence  againft  the  pf Ifpne^  w^s  ^t  aflembling  a 

|;rcat 
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•feat  multitude  of  people,  and  encouraging  them  to  furround   Ch.  n.  ^  tr. 
the  two  houfes  of  parliament  and  commit  different  afia  of   ^^^ 
Tiolence  there  and  elfewhere,  with  a  view  to  intimidate  them 
to  a  repeal  of  the  ftatute.     Infurreflions  of  this  nature, 
though  not  levelled  dire&lj  againft  the  perfon  of  the  king, 
are  yet  an  attack  upon  his  regal  office,  and  tend  to  diflbhc 
all  government,  fociety,  and  order.    The  king  is  bound  in 
duty  to'  enforce  the  a^^s  of  the  legiflature  and  uphold  their 
authority:  any  reiiftance,  therefore^  to  thefe,  muft,  in  its 
confequences,  extend  to  the  endangering  of  his  perfon  and 
government,  by  involving  the  ftate  in  a  general  diftra£lion  ; 
on  which  account  this  fpecies  of  treafon  falls  properly 
within  the  claufe  of  levying  war  againft  the  king.    Upon  MS.Yatei,  T. 
this  principle  the  ¥ork(hire  and  Northumberland  rioters,  2I[th^t  ji 
who  oppofed  the  militia  laws,  were  convidied  of  high  trea*  ticet. 
fon;  and  feveral  of  them  were  executed.    But  under  thi^  Foft.'ai?.' 
branch  a  bare  confpiracy  to  levy  fuch  a  war  is  not  treafon,  ^^£'  ^'^ 
unlefs  the  war  be  a&ually  levied;  in  which  cafe  the  cpn-  Kei.  19! 
Ipirators,  as  well  as  the  aAors,  would  be  all  equally  guilty. 

Of  the  fame  nature  is  an  affembling  together  for  the  purpofe  1  ms.  Sum.  14. 
of  deftroying  all  meeting  houfes  or  all  bawdy  houfes,  under  f^^*"' 
colour  of  reforming  a  public  grievance;  or  an  infurre&ion  to  145*  >46. 153. 
reduce  by  force  the  general  price  of  visuals,  to  inhance  the  popp/^i^.^*  ^* 
common  rate  of  wages,  to  level  all  inclofures,  to  expel  all  fp-  Cra  Car.  583. 
reigners,  to  releafe  all  prifoners,  or  to  reform  by  numbers  or  j  veotr^asi. 
an  armed  force  any  real  or  imaginary  grievance,  of  a  public  «  wiir.  365. 
and  general  nature,  in  which  the  infurgents  have  no  peculiar  f.  J^^      *  ''^ 
sntereft.   Againft  fuch  infurre£lions  magiftrates,  (heriffs,  and 
indeed  all  private  perfons,  may  ufe  force  to  fuppreis  them 
without  any  fpecial  commiffion,  in  the  fame  manner  as  they 
may  oppofe  foreign  enemies  cominghoftilelyinto  thekingdom. 

It  was  adjudged  in  Benftead's  cafe,  that  going  in  a  warlike  Bcnflod't  cafe, 
manner  to  Lambeth  Houfe  to  furprife  the  Archbifliop  of  cro^Ctr'cSt. 
Canterbury,  who  was  a  privy  counfellor,  it  being  with  drums  >  ^^»  H^*t%^ 
and  a  multitude  of  300  perfons,  was  treafon*    The  true  poft.  an,  111. 
ground  of  this  refolution  Mr.  Juftice  Fofter  conGders  to 
have  been,  that  the  attempt  was  made  on  account  of  mea*  ^ 

fnres  which  the  king  had  taken  or  was  then  purfuing,  at 
the  inftigation,  as  the  rabble  imagined,  of  the  archbifliop ; 
in  tonfequence  of  which  they  had  deliberately,  and  upon 
a  public  invitatioui  attempted  by  numbers  and  open  force 

to 
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ch.  II.  ^17.    to  rerengC  themfdves  upon  the  piirf  cotmfcUor  for  the 


jr«r. 


ads  of  the  fovcreign.    Perhaps  it  would  be  ftating  it  more 
^  corre£U]r  to  fay  that  it  was  aa  ^ack  upon  the  king  and  his 

government  in  the  perfon  of  his  piiyy  ooonCellor :  but  with- 
QBit  the  help  of  fome  fuch  fuppofilion  the  (anie  learned 
judge  thought  there  was  nothing  in  the  cafe  as  reported 
which  amounted  tohightreaibn. 
Cafet  of  Duna-  Damsree  and  Purchafe  were  indi£bed  feverallf,  for  that 
«aodPu.cb.fe.  ^^^^  ^j^^  ^  multitude  of  people,  to  the  number  of  500, 

MS.  Trtcy.  16.  armed  and  anayed  in  a  warlike  manner,  &c.  did  traiteroufly 
17.  poft.   s.c.  ,  «         *  .     fl        «    •       «^     ^    «  / 

sSuTr.ftiS.     Jt?j  war,  &c.    It  appeared,  that  dunng  Dr.  SachevereiKs 

SJ7.  i68. 285.   j^^jj^ j  jjj  J  ^^^  ^Yit  rabMc,  who  had  attended  him  from  Wcft- 

minfter  to  his  lodgings  in  the  Temple,  continued  there 
together  for  a  (hort  time,  crying,  among  other  cries  of  the 
day,  •«  down  with  the  pre/byterians/*  At  length  a  perfon 
unknown  propofed  to  pull  down  the  meeting  houfes ;  and 
thereupon  thb  cry  became  general,  ^*  dawn  with  the  meeting 
houfes  /^  and  fome  thoufands  immediately  moved  towards  a 
meeting  houfe  of  Mr.  Burges,  a  proteftant  difienting  minif- 
ter ;  the  defendant  Daraaree,  a  waterman,  putting  himfelf 
at  the  head  of  them,  and  crying,  *<  ceme  en,  boys :  Pll  lead 
you :  down  with  the  meeting  houfes.**  Tliey  foon  burnt  Mr. 
Burges's ;  after  which  they  agreed  to  proceed  to  the  refl  of 
the  meeting  houfes :  and  hearing  that  the  guards  were  coming 
to  difperfe  them,  they  agreed  for  the  greater  difpatch  to 
divide  into  feveral  bt>die8,  and  to  attack  diiFerent  houfes 
at  the  fame  time;  many  of  which  were  that  night  in  part 
demoliifaed,  and  the  materials  burnt  in  Ac  ftreets.  Dama* 
ree  put  himfelf  at  the  head  of  one  of  thefe  parties,  and  de- 
inoiifhed  a  meeting  houfe  in  Drury  Lane,  ftill  crying  that 
"  they  would  pull  them  all  down  that  night/^  While  the 
materials  of  this  houfe  were  burning  in  the  ftreet,  Purchafcy 
who  had  not,  for  aught  appeared,  taken  part  in  any  prior 
outrage,  came  up  to  die  fire  very  drunk,  and  with  a  drawn 
fword  in  his  hand  encouraged  the  rabble,  and  incited  them 
to  refift  the  guards,  who  juft  tfien  came  up  to  difperfe 
them;  he'  himfdf  slfiaulting  the  commanding  officer  and 
others  with  his  weapon*;  and  calling  to  the  rabble,  <^  come 
on  boys,  I'll  lofe  my  life  in  the  cauft;  1  will  fight  the  befl  of 
them'*  Ail  the  judges  prefent  ' agreed  that  Damaree 
was  guilty  of  the  treafon  charged;  for  there  was  a  riCng 
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with  an  avowed  intention  to  demolifli  all  meeting  houfes  in    ^k-  V'  ^7* 
general,  which  was  carried  into  execution  as  far  as  they  /^' 

were  able.     It  was  a  declaration  by  the  rabble  againft  the 
aA  of  toleration,  and  an  attempt  to  render  it  ineffectual  by 
numbers  and  open  force.     Damaree  was  accordingly  con- 
▼ided.     In  regard  to  the  cafe  of  Purchafc,  there  was  fomc 
diverfity  of  opinion  among  the  judges  prefent  at  the  trial; 
becaufe  it  did  not  appear  that  he  had  any  concern  in  the 
original  rifingi  or  was  prefent  at  or  a£live  in  any  of  the 
outrages  of  that  night,  except  his  behaviour  at  the  bonfire 
in  Dirury  Lane,  whither  he  came  by   mere  accident  for . 
aught  appeared  to  the  contrary^    The  jury  therefore,  by 
direditon  of  the  court,  found  a  fpecial  verdi£l  to  the  tStGt 
already    mentioned.       All  the  judges,    on  confideration, 
agreed  in  the  guilt  of  Damaree ;  and  all  but  three  held  the  Trcror,  c.  j. 
fame  opinion  in  refpe£t  to  Purchafe;  becaufe  the  rabble  priceyk 
were  traiterouily  afTembled  and  in  die  very  2lQl  pi  levying 
war  when  he  joined  them,  and  encouraged  them  to  p^oceed^ 
and  aflaulted  the  guards  who  were  fent  to  fupprefs  them. 
All  this  being  done  in  defence  and  fupport  of  perfons  en« 
gaged  in  the  very  ad  of  rebellion  involved  him  in  the  jguilt 
of  that  treafon  in  which  the  others  were  engaged.     The 
ground  of  the  opinion  of  the  three  diflenting  judges  was,  MS.^racy«  17. 
becaufe  it  was  not  dire£lly  found  that  he  aided  and  affiiled  , 
the  traitors;  though  they  agreed  that  the  mob  were  conti- 
nuing their  a£b  of  treafon  when  Purchafe  joined  them. 
But  frotn  what  Thave  before  dated  this  does  not  feem  ne-  Ante,f«  15^ 
ceflary,  if  the  party  be  found  to  have  done  any  a£l  towards  • 

the  execution  of  the  traiterous  defign.  For  whoever  joins 
deliberately  in  the  execution  of  any  unlawful  a£l  muft  abide 
the  confequences  at  his  peril. 

'    But  where  the  objeft  of  the  infurre£lion  is  a  matter  of  a        $18. 
private  or  local  nature,  affe£ling  or  fuppofed  to  afied:  only  ^ffftahm  of  « 
the  parties  afiembled,  or  confined  to  particular  perfons  or  nature. 
di(lri£ls,  it  will  not  amount  to  high  treafon,  although  at-  l*^^*^""''** 
tended  with  the  circumftances  of  military  parade  ufually  Burnec^sMi.  14. 
alleged  in  indidiments  on  this  branch  of  treafon.     As  if  JiJ*****^^'** 
the  riCng  be  only  againft  a  particular  market,  or  to  deftroy  1  Hawk,  ch.  17, 
particular  inclofures,  to  remove  a  local  nuifance,  to  releafe  authoritlelartda 
a  particular  prifoner,  unlefs  imprifoned  for  high  treafon,  or  ^  former  fcc- 
.  even  to  oppofe  the  execution  of  an  zfk  of  parliament,  if  it 

only 
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ch.  II.  %  if.    only  affe£l  the  diftria  of  the  infurgents;  as  in  the  cafe  of  a 
^^^^  ^*';    tunipikeaft, 

joft.  xio.  Upon  the  fame  principlet  and  within  the  fame  equitable 

i  H^e,  14J-.    conftrudion  of  the  ftatute  of  treafons^  Mr.  Juftice  Fofter 

fays  it  was  rightly  holden  by  five  of  the  judges,  that  a 

rifing  of  the  weavers  in  and  about  London,  to  deftroy  all 

engine  looms,  machines  which  enabled  thofe  of  the  trade 

who  made  ufe  of  them  to  underfell  the  reft,  did  not  amount 

to  a  levying  war;  though  they  aflembled  for  feveral  days 

together  in  confiderable  bodies,  at  diflFerent  places,  armed 

with  clubs,  and  fuch  other  weapons  as  they  could  get,  and 

committed    violent  outrages;    breaking  into   houfes   and 

burning  the  looms,  not  only  in  London  but  in  the  adjacent 

counties,  and  reGfting  and  affronting  the  magiftrates  and 

peace  officers.    For  thofe  judges  confidered  the  whole  a£fair 

merely  as  a  private  quarrel  between  men  of  the  fame  trade 

about  a  particular  engine,  which  thofe  concerned  in  the 

^rifing  thought  detrimental  to  them  Jn  particular;  and  in 

which  they  had,  in  truth,  a  fpecial  intereft :  and  though  five 

other  judges  feemed  to  think  it  treafon,  yet  finally  the  de-» 

fendants  were  only  profecuted  for  a  riot. 

jtMf  Aff^  I  cannot  take  leave  of  this  fubje£l  without  noticing  a 

I  ^eo.  I.   .  X.    jj^Q^^^Q  j^Q  ^f  parliament,  I  mean  the  riot  aA,  which  ccr« 

ndt  Poph.ii2.  tainly  cannot  be  deemed  to  have  altered  the  law  of  treafon 

in  the  refpefi  above  mentioned ;   but  muft  be  underftood  as 

confined  to  thofe  private  and  particular  caufes  of  rifings 

\  which  do  not  fall  within  the  claufe  of  levying  war,  accord* 

ing  to  the  conftruflion  which  has  been  given  of  that  law. 

And  this  I  conceive  to  be  confonant  to  the  opinion  delivered 

CottoB^icai^      by  eleven  judges  againft  Lord  Hale,  in  Cotton*s  cafe,  upon 

^^'  "5«  the  application  of  a  fimilar  aft  of  the  i  M.  c.  1 2.    For 

though  the  preamble  of  the  riot  a£t  notices  that  many 
wibiUious  riots  and  tumults  had  then  of  late  taken  place,  yet^ 
in  the  enading  part,  it  only  attaches  upon  perfons  un/aw* 
fullj^  riototdfijf  and  tumultuoujlj  aflembled« 

t  \o.  ^*  Th^  claufe  of  levying  war  is  confined  to  the  realm. 

mtbvitbtrmim.  The  words  of  the  ftat.  25  Ed.  3.  are  "  in  his  realm.*'  So 
fH^li'^^  the  aft  of  the  36  Geo.  3.  c.  7.  is  confined  to  a  compaffing 
^<^  to  levy  war  **  within  this  realm.** 

cfimrtU^ng  The  realm  of  England  comprehends  the  narrow  feas; 
'*[^  ^  \^'  iind,  therefore,  if  a  fubjcft  attack  the  king's  (hips  upon  thofe 

feaS| 
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fieaSj  it  19  a  levying  of  war  within  his  reaUn.    It  alfo  ex-    ch.  li.  \  19. 
tends  to  Wales.    But  Ireland  (zi)  and  the  iflcs  of  Man,  /^^r^^- 
Jerfeyi  Guernfey,  Sark,  and  Alderney,  though  parcels  of  ^a)  But  fee  sow 
the  dominions  of  the  crown  of  England,  are  not  within  the  theUte*aof 

■  •  .     Union  with  Ire* 

realm.  The  fame  might  be  fai4  of  Scotland,  as  to  which  Uod,  40  G«o.  j. 
provifion  is  made  by  ftat  4  Jac.  z.  c.  i.  and  7  Jac.  c.  I.  ^yj5S^*tidlI** 
for  treafons  committed  there.  Scotiuid. 

'    It  was  ruled  in  Harding's  cafe,  that  enlifting  men  to  fend  Hvdios's  ctf^ 
over  fea  to  affift  the  king's  enemies,  is  not  within  this  claufe  p^i^  ^^%^ 
of  the  25  Ed.  3.  ^  It  would  have  fallen  mod  properly  within 
the  claufe  of  adhering,  but  was  alfo  admitted  as  an  overt  ^<^*  >97* 
a£l  to  prove  the  compafline  of  the  king's  death.  .  u    ..    .^ 

But  to  relieve  a  rebel  out  of  the  realm  is  no  treafon.  r.  ss.  Som.  15, 

4BUc.ComS'3. 

V.  ^^Ifa  Man  be  adherent  to  the  King^s  Ene-^      5  ao. 
mies  in  bis  Realm^  g^'^^^g  to  them  Aid  and  riv* 


Comfort  in  the  Realm  or  elfewhere^^ 

be  is  alfo  declared  guilty  of  high  treafon  by  the  ftat.  25  Ed.  3.    ^5  Ed.  3.  ft.  5* 
And  it  is  further  provided  by  ftat.  a  &  3  Ann.  c.  20.  tikjABn.cio. 
f.  34.  that  if  any  officer  or  foldier  fliall,  out  of  England  or  Stiditn  tvntj^ 
upon  the  fea,  correfpond  with  any  rebel  or  enemy,  or  give  EnnS^ 
them  advice  or  intelligence,   by  letters,   meflages,   figns, 
tokens,  or  otherwife,  or  (hall  treat  or  enter  into  any  condi- 
tion with  them,  without  authority  fo  to  do^  he  (hall  be 
guilty  of  high  treafon.    And,  by  the  general  mutiny  ads, 
for  thefe  and  other  like  offences,  the  offender  (hall  fuffer 
death,  or  fuch  other  punUhment  as  a  court  martial  (hall 
award. 

I  (hall  firft  enquire  who  is  an  enemy ;  next,  what  is 
an  adherence ;  and  then  I  (hall  confider  the  analogous 
offence  of  ferving  foreign  ftates  without  licence  from  the 
crown. 

1.  By  the  term  enemy  is  always  to  be  underftood  a  foreign  ^,'"^'^' 
power  owing  no  allegiance  to  the  crown,  and  in  a  ftate  of  iHaie,  159. 
open  hoftility  with  us ;   though  perhaps  war  may  not  have  J„*'  ^^^  ** 
been  regularly  declared  between  the  refpe£livc  countries :  Foil.  219,  szo. 
and  therefore,  in  an  indidlment  on  this  claufe,  it  is  fuflicient  ^^^'  ^""**  '^* 
to  aver,  that  the  prince  of  ftate  adhered  to  ivas  an  enemy.   And  ^  ^^^*  3i^* 
the  queftion.  Whether  there  be  war  or  not  between  fuch 
power  and  our  king  is  purely  a  queftion  of  faft,  triable  by  (i^a  Wdb  ». 
die  jury  j   and  public  notoriety  is  fufficicnt  evidence  of  it.  W'"»«»» « ^. 

Alfo, 
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Foft.  196. 
]  Hale^  169. 
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Alfo,  if  the  fubjefl  of  a  foreign  Aate  in  amity  with  us  ad» 
in  a  hoftile  manner  againft  us,  without  commiffion  from  his. 
fovereign,  or  under  commiflion  from  a  (late  at  enmity  with 
U85  he  is  fo  far  an  enemy,  that  a  fubjeft  of  England  ad- 
hering to  him  is  a  traitor.  But  inciting  foreigners,  not 
actually  at  war  with  us,  to  invade  the  kingdom,  does  not^ 
for  the  reafon  given,  fall  within  this  branch  of  the  ftatute, 
hut  under  that  of  compaiEng  the  king's  death.  Tet,  per- 
haps, if  it  could  be  (hewn  that  a  war  was  commenced  upon 
fuch  an  incitement,  it  would  fall  as  much  within  the  true 
conftrudiion  of  this  claufe,  as  one  who  counfels  the  levying 
of  war  is  guilty  of  that  oiFencb,  if  the  war  be  adually  levied. 


$2r. 

WbManadkir^ 

AnXtf't,  t6. 
I  Hale,  56. 
VUe  4Blac«> 
Com«  183. 
Vaughan**  cafci 
5St.Tr.  37. 
Foft.  zi6»  fti7> 
I  Hawk.  cb«  17. 


1  Hawk.  ch.  17. 
f.  iS. 

Vaughan^t  cafe> 
5  St.  Tr..  36. 
yidt  2  Ventr. 
316. 

Ante,  f.  I  a. 
Foft.  11 8. 


Harding^s  cale, 
a  Ventr.  315. 
Foil.  197. 
Ante,  p.  77* 


Lord  Prcftdn's 
cafe,  4  St.  Tr* 
409,  &c. 
Foft.  197. 


Foil.  2x7. 


2.  In  conndering  what  (hall  be  deemed  an  adherence  to 
the  king's  enemies,  much  of  what  has  been  already  faid 
under  the  head  of  levying  war  is  equally  applicable.  Thus, 
every  fpecies  of  aid  or  comfort,  in  the  words  of  the  ftatute, 
which,  when  given  to  a  rebel  within  the  realm,  would 
make  the  fubje£t  guilty  of  levying  war;  if  giVen  to  an 
enemy,  whether  within  or  without  the  realm,  will  make  the 
party  guilty  of  adhering  to  the  king's  enemies  ;  though  ii\' 
the  cafe  of  giving  aid  to  enemies  within  the  realm,  a  fubje£l 
might  in  fome  inftances  be  brought  within  both  branches  of 
the  aS.  It  is  neceflary  in  an  indi£lment  on  this  branch  of 
the  ftatute  to  aver  that  the  perfons  adhered  to  were  the 
king's  enemies,  as  well  as  that  the  defendant  adhered  to 
them  i  but  it  is  not  neceftary  to  allege  exprefsly  that  fuch 
adherence  was  againft  the  king,  that  being  apparent ;  nor  is 
it  more  neceflary  under  this,  than  under  the  former  claufe, 
that  the  parties  (hould  come  to  an  adion  \  but  the  fpeclal 
manner  of  adhering  muft  be  fet  forth. 

Harding  having  raifed  men  in  England  with  intent  to 
dethrone  the  king,  and  fent  them  abroad  to  join  the  French, 
then  at  open  war  with  us,  for  that  purpofe,  was  held  guilty 
of  adhering  to  the  king's  enemies,  and  of  compaiTing  his 
death.  In  Lord  Prefton's  cafe,  the  compofing,  procuring, 
and  fecreting  treafonable  papers,  and  taking  them  with  him 
in  a  boat,  to  go  on  board  a  veflel  bound  to  France,  where 
they  were  to  be  ufed  for  treafonable  purpofes,  were  laid  as 
overt  a£is  of  both  thofe  fpecies  of  treafon.  Indeed  all  trea- 
fonable correfpondence  with  an  enemy  falls  within  the  claufe 
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of  adhering)  as  it  has  been  (hewn  to  do  within  the  claufe  ot    Ch.  n.  §  n* 
compaffing  the  king's  death.     At  a  meeting  of  the  judges  *^t^7S.^I? 
upon  the  cafe  of  Gregg,  one  of  the  clerks  oC  Mr.  Secretary  . 

Harley's  office,  who  fent  intelligence  by  letters  to  Monfieur  An|«»  ^-  9- 
Chamillardy  fecretarj  of  ftate  in  France,  which  letters  were  Gregz'rcifc^^'* 
intercepted  at  the  poft  office  here ;  the  fending  fuch  letters  JJ^  I?*^'^» '^r 

jT ,       ,         t  rL     r  t      t     i-       .         r        •  i-         ^S.  Price,  Dody 

was  reiolved  to  be  an  overt  act  of  both  fpecies  of  treafon,  and  Denton; 
as  it  was  laid  in  the  indiftment,  though  the  letters  never  l^^'^J"''** 
came  to  the  enemy's  hands.,    And  in  Henfey's  cafe,  undei;  ioSt«Tr.'  A>p. 
the  fame  circumftances,  the  court  cited  that  opinion  with  0,*  Henfe  ^t 
approbation,  and  adopted  it.  care,iBarr.64.$. 

In  like  manner  in  Stone's  cafe,  the  indidment  diarged  a$  Rex  y.  Wn. 
an  overt  z€t  of  adhering  and  of  compaffing,  that  the  prifoner  o?5Scoatt  in  ' 
confpired  with  J.  Harford  Stone,  W»  Jackfon,  and  others  Hii.  36  Geo.  3. 

MS   it  6  Term 

unknown,  to  coUeA  intelligence  within  England  and  Ireland  j^ep.  527.  519. ' 
of  the  difpofition  of  the  king's  fubje£ts  in  cafe  of  an  invafion  ^^'  P^*  ^*  ^* 
of  either  country,  and  to  communicate  fuch  intelligence  to 
the  enemy,  for  their  affiftance  and  diredlion  in  their  condud 
and  profecution  of  the  war.  Some  part  of  the  written  intel- 
ligence applicable  thereto,  which  was  given  in  evidence,  was 
found  in  the  hands  of  Jackfon,  one  o^  the  conspirators. 
The  tendency  of  parts  of  the  papers  was  to  advife  the  enemy 
againft  an  invafion  of  England,  by  reprefenting  the  Impro- 
bability of  its  being  attended  with  any  fuccefs,  from  the 
general  difpofition  of  the  people ;  and  this  was  relied  on  by. 
the  prifoner's  counfel,  as  (hewing  that  they  were  fen£  witt^ 
a  good  intent,  in  order  to  avert  the  danger  of  fo  great  a 
calamity.  But  all  the  court  faid,  that  the  jury  were  to  judge  {jnde  Rex  v. 
from  all  the  circumftances,  whether  the  intelligence  had  ^^^^^*  ^^?^) 
been  fent  with  that  view.  For  however  beneficia)  the  t^cGt 
of  fuch  intelligence  might  be,  yet,  if  it  were  fent  in  order 
to  affid  an  enemy  in  their  counfels,  and  to  enable  them  the 
better  to  fhapis  their  defence  or  attacks,  it  was  undoubtedly 
high  treafon  under  both  the  claufe  of  adhering  and  of  com- 
paffing. 

It  is  alfo  an  adherence  to  the  king's  enemies  in  a  fubje£l  Vaughan's  cafe, 
of  England  making  war  on  the  king's  allies,  engaged  with  Foft.iio.^^* 
him  againft  the  common  enemy,  though  no  adl  of  hoftility 
be  committed  againft  the  king  or  his  forces ;  for  by  this  the 
enemy  is  ftrengthened  and  the  king  weakened. 

a  * 
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ch.  rr.  %  2r.  In  jofeph  Evans'  cafe  it  became  a  queftion.  How  far  tfitf 

i^inlLlu  ^^^^  a^  l»d  under  this  branch  of  treafon  (hewed  a  trai« 

■  terous  intent  againft  the  king,  or  was  only  a  piratical  attempt 

Evm^eife,  againft  the  fubjeQ?    He  was  conviAed  at  an  admiralty 

MS.  Cottidy  J.'  fefliofls  holden  by  virtue  of  r8  Geo.  2.,  whereby  treafons  on 

7^^[^*  ^^  *^  ^^s!^  ^^*'»  *"  ^*"*^  ®^  ^^^»  ^y  adhering  to  the  king's 

enemies^  are  to  be  tried  in  like  manner  as  piracies.  The 
indidment,  after  fetting  forth  that  there  was  a  war  between 
the  Englifii  and  French^  charged  that  the  prifoner  did 
adhere  to  the  kiag^s  enemies^  and  in  profecution  of  fuch 
adherence  did,  in  a  certain  armed  veflel  called  the  Efcama- 
tour,  with  certain  perfons  unknown,  hoftilely  go  a  cruifing, 
with  intent  in  maritime  places  to  feize  and  take  the  (hipSj  &c» 
of  our  fovereign  lord  the  king  and  his  fubje£is.  Upon  a 
conference  among  the  judges,  on  fome  doubts  in  the  cafe^ 
a  difficulty  occurred  at  firfti  whether  the  overt  a£l  was  fuf* 
ficiently  charged ;  for  it  was  faid  that  it  ftood  in  an  equivo- 
cal  light,  whether  the  intent  might  not  be  to  commit 
z€ts  of  piracy.  But  it  being  obferved,  that  it  was  laid, 
that  the  prifoner  went  a  cruifing  to  take  the  (hips  of 
the  ting  as  well  as  of  the  fubjedis,  it  made  it  clear  that  it 
was  an  adherence  to  the  enemy ;  in  which  opinion  all  con- 
curred. In  this  refpeft  it  was  compared  to  laying  as  an 
oven  a£l  of  compafling  the  king's  death,  that  they  confpired 
or  agreed  to  feize  his  guards.  But  this  and  any  other  fpecies 
of  adherence  on  the  high  feas  may,  by  the  provifions  of  the 
ftat.  II  &  12  W.  3.  c.  7*  and  18  Geo.  2.  c.  30.,  be  tried 

#U  title  P^tf^.  ^s  piracy  under  the  admiralty  commiffion,  holden  by  virtue 

of  the  ibt.  28  H.  8.  c^i;. 

AAte,f.  15.  It    may  alfo   be    obferved,   that  the  fame  excufes  of 

compulfion  and  neceflity,  which  may  be  made  for  one  who 
has  joined  or  given  aid  to  rebels  or  enemies  within  the 
realm,  will  alfo  apply  in  the  cafes  above  alluded  to. 

$  22.  But  the  mere  aft  of  refuGng  perfonal  affiftance  to  the  king, 

Mefifaiteferw    citEcr  againft  rebels  or  an  invading  enemy,  amounts  not  to' 
?H«wlf  ciTai.  an  adherence  within  the  ftatute,  though  undoubtedly  it  is  a 
{-  a.  high  mifdemeanor,  and  punifliable  by  fine  a(nd  imprifonment. 

4   ic.  oin.ia».      g^  Engliflimcn  living  in  a  foreign  country  at  the  time  of 
%efkfal  to  ritun  z  rup|ure  with  us,  and  cwitinuing  there  afterwards,  are  not 

^» ;    c    a    on  thit  account  adherents  to  the  king's  enemies,  urtlefs  they 
,Haic,i65.i67.  Voluntarily 
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Voluntarily  fwcar  fealty  to  them^  or  aftually  aflift  them  in  the  ^h.  it.  %%%. 
War;  or,  at  lead,  unlefs  they  refufe  to  return  home  upon  againp Ememes. 
prijy  fcal  or  proclamation,  and  notice  thereof,  though  fuch  '     ■■- 

a  refufal  is  only  evidence  of  adhering.     The  cafe  of  fo-  ^^  *96-  *• 
reigners  refiding  here  during  a  war  between  their  country 
and  ours  has  been  before  fuf&ciently  conGdered :  They:  Anteir.4. 
may  undoubtedly  be  guilty  of  treafon  in  adhering  to  their 
own  country. 

There  is  another  offence  againft  the  crown  and; (late,        ^2j^ 
which,  being  analogous  to  thofe  I  have  been  juft  defcribing, 
I  (hall  advert  to  in  this  place  3    although,  being  as  well  ap- 
plicable  to  a  ftate  of  peace  as  of  hoftility,  it  does  not  fall 
under  the  notion  of  high  treafon,  unlefs  done  in  aid  of  rebels  jrjf  4  Biacs 
or  enemies.:  Yet  it  is,  properly  fpeaking,  an  offence  againft  ^^^  *°'' 
allegiance;    This  is. 

Serving  or  procuring  others  toferve  Foreign  States. 

Entering  into  the  fervice  of  any  foreign  ftate  without  the  Serwnft  Foragn 
confent  of  the  king,  or  contraSing  with  it  any  other  engage-  Apiac  Com.ii«. 
ment  which  fubjefts  the  party  to  an  influence  or  control  in-  I  Haw-k.  ch.  aa. 
confiftent  with  the  allegiance  due  to  our  own  fovcreign,  fach    '  * 
as  receiving  a  penfion  from  a  foreign  prince  without  the  leave 
of  the  king,  is  at  common  law  a  high  mifdemeanor,  and 
punifhable  accordingly.     Such  alfo  is  th^  difobeying  of  the  Djr.  296.  t* 
king's  command  to  a  fubje£t  abroad  to  return  home ;  or  his 
writ  of  ne  exeat  regno  to  a  fubjedl  at  home,  commanding 
his  ft  ay. 

Further,  by  ftat.  3  Jac.   i.    c.  4.   it  is  ena£ted,  <'  that  3jac.  i.c.4* 
every  fubjeft  who  (hall  go  out  of  the  realm  of  England  to  ^*  **' 
ferve  any  foreign  prince,  ftate,  or  potentate,  or  (hall  pafs  over 
the  feas,  and  there  (hall  voluntarily  ferve  fuch  prince,   &c. 
not  having  before  taken  the  oath  of  obedience  (therein  pre- 
fcribed),  (hall  fufferas  a  felon."  And  (f.  19.)  "  if  any  gentle-  (The  ftat.  i  W. 
man  or  perfon  of  higher  degree,  or  any  perfon  who  has  borne  flvuanewo-iii.) 
any  office,  place,  or  charge  in  camp  or  army,  or  company 
of  foldiers,  or  condu£lor  of  foldiers,  (Iiall  after  go  volun- 
tarily out  of  the  realni  to  ferve  any  foreign  prince,  &c.  or 
fball  voluntarily  ferve  any  fuch,  before  he  be  bound  in  a 
bond  with  two  fureties  not  to  be  reconciled  to  the  fee  of 
Rome,  nor  to  enter  into  any  confpiracy  againft  the  kin^, 

he  (hall  be  guilty  of  felony." 

G  The 
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cfi;  n.  ?  «3»       The  offences  arc  the  gomg  ant  of  th4  fealm  with  intent 
'  ^'siatuT^   ^®  i^T9t  a  foreign  ftate,  akhon^  there  be  nor  fervice  in  fafl, 

■ ■•-..sa    ahd  the  a£kual  fcrving,  after  having  gone  out  of  the  realm 

3  inft.  «o,         ^pQn  ^}^5j(  Q^  jnjr  other  o^caGon.     And  the  trial  is  to  be 

Mrhirre  the  ofienee  is  coihmtetedj  which  is  at  the  place  where 
the  p^rty  patTed  otit  of  xht  kinf^dom. 

9  Geo. ».  c  30.       By  (lit.  9  Ged.  2.  c.  30.^  "  If  ^ny  fubjcft  of  Great  Britain 

fball  enlift  or  enter  himfelfi  or  if  any  perfon  (hall  procure 
any  fubjc£l  to  enlid  or  enter  himfcif,  or  hire  or  retain  any 
fubjeft  with  intent  to  caufe  huii  fO  ^nllft  ot  enter  hifkifelf, 
or  procure  atiy  fubjefl  to  go  b^yohd  feiks^  0r  embark  with 
intent  and  in  order  to  be  enlifted  to  fetfr6  any  foreign  prince^ 
ftatei  or  potehtate,  as  a  fotdier,  without  his  majedy's 
licence  under  his  figri  manual}  ev^ry  fuch  offender  (hall  on 
conyi£lton  be  guilty  of  felony  without  btfneRt  of  clergy/' 
But  if  the  perfon  fo  enliftcd  or  enticed  te  go  beynnd  feas^ 
in  order  to  be  enlifted  as  a  non-com miCTioned  odicer  or  private 
foldiek-,  (hall  difcover  upon  oath  to  a  ihagiftrate  bis  fedueef^ 
within  14  days  after  fuch  enlifting  or  agreement  to  go  be- 
yond fcas,  fo  that  he  riiay  be  apptthendetl  and  et)nvi£led, 
iuch  perfon  ifhall  be  indemnified." 

19 Geo.  a.  c  17.       And  by  ftat.  29  Geo.  2.  c.  17.  If  any  fubjefl  (hail  tike 

ior  accept  of  any  military  commiffion,  orotherwife  enter  intd 
the  military  fervice  of  the  French  king  as  a  commiifioned  or 
hoh-commiflioned  officer,  without  fuch  licence  under  the 
king's  (ign  manual^  he  (hall  fufFcr  death  as  a  felonj  without 
benefit  of  clergy. 

S.  5.  infli£ls  a  fdrfeitulre  of  500 1.  on  any  fubje£l  accepting 
a  commifTion  in  the  Scotch  brigade  in  the  fervice  of  th6 
States  General,  unlefs  within  fik  tnoinths  he  takt  and  fub- 
fcribe  the  oaths  of  allegiance  and  abjuration,  and  certify 
the  fame  to  the  fecretary  at  war,  &c. 

By  f.  4*  for  removing  doubts  up<^n  the  (lat.  9Geo.  2. 
it  is  further  provided  ^<  That  If  any  fubje£l  has  or  (hali 
engage,  contrad),  or  agree,  witbin  Great  Britain  or  Irelandj 
to  go  beyond  fras^  or  embark  with  intent  or  in  order  t6 
cnlift  or  enter  himfelf  to  fcrve  as  a  foldifer  in  any  fo)reign 
fervice,  though  no  enllding  money  h^  aAually  paid  to  ot 
received  by  him ;  or  if  any  perfon  has  or  (hall  hire,  retain^ 
engage,  or  procure  any  fubjecl,  though* no  enlifting  (noney 
has  or  (hall  a£lually  be  paid  to  Or  received  by  him,  to  agree 
to  go  beyond  feasi  or  embark  with  intent  to  be  enlided  *tb 
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fervq  any  forciga  prince,  &c.  a$  a  foldiexi  without  the  king^s  Ch.  11.  §  %%. 
licence  f^rft  h^d;  ev,cry  fuch  ogender  (haU  bci  adjudgcjd  ^''^sttd?'^'^ 
guilty  0/  felony,  without  fa^enefit  of  clergy."  ■ 

Frovi^on  is  alfo  oqde  by  both  of  the  above  z(k%  of  triaU 
Geo.  2.,  that  oiF^txces  agVinft  them  committed  out  of  the 
realm  may  be  alleged  to  be  committed  and  may  he  inquired 
of  and  trted  in  any  county  in  England* 

VL  Counterfeiting  the  Seals. 

f  he  next  head   of   trc^fon  relates  to^  the.  king*s  feals-         $  24. 
By  the  ftat.  25  Ed-  3.  it.  is  further  declared  to  be  treafon     ''s/au*^^  ' 
«i  if  a  man  counterfeit  the  king's  great  or  privy  fcal ;"  and  *5  £<*•  3-  ^-  S* 
by  ftat-  1  Ma.  c.  $.  *•  If  any  pcrfon  falfcly  forge  or  counter-  ,  Hawk.  ch.  17- 
fpit  the  queen's  fign  manual,  privy  fignet,  or  privy  fcal,  ^-^ij      ^ 
fuch  o^nce  ihall  be  deemed  high  treafon,  and  the  offenders  a-^s* 
therein,  their  counfellors,  procurers,  aiders,  and  abettors,  /e^*afj;'ng  the  * 
being  cQpvifted  a^ccording  to  law,  (hallbe  adjudged  trait-  27  h  ?c.  s. 

„  ^     '      '     ,  ■  *    which  hit  been 

^  -  ,  repr«ledby  1  Mtr.  c.  i.  though  favfd'by  lEd  6.  c  12.  f.  S, 

By  ftat.  7  Ann*  c.  21.  f.9.    To  counterfeit  the  feals  ufed  7  Ann.  c.21. 
and  continued  iq  Scotland,  according  to  the  24th  article  of 
the  unipn^  is  high  treafon. 

Thi^  is  a  fpecies  of  the  crimen  falfi,  or  forgery;  and  yet  ^«/<i Hale,  178, 
it  differ^  con&der^bly  frop  the  legal  conftrudion  of  that  Br^a.'  Ub.  3. 
offence,    and  therefore  requires  feparate  notice.      It  was  S:.  5'  f!' ** 


treafon  at  commpn  law,   and  the  judgment  was  to  be  aBIsc  Com.i{9. 
drawn  and  I)anged:  but  now  the  judgfnent  is  the  famic  as  in  *^'^"  ^^'  **"^ 


all  other  treafons  I  have  before  touched  upon»  Cro.  Cv.  383. 

'  .  '  I  Ventr.  254* 

Two  points  are  to  be  conlidered  ; 

1.  Whatjball  befaid  to  be  the  great  or  privy  fial^  lie* 

2.  What  is  a  counterfeiting  of  the  fame  ? 

u  The  great  feal  of  England  is  that  by  which  the  king  Great  Sea/^ 
difpenfes  the  principal  ads  of  his  government,  and  the  ad*  ^ 
miniftratiqn  of  juftice.  It  confifts  ordinarily,  fays  Lord 
Hale,  of  two  impreflions,  the  principal  one  (properly  called 
the  great  feal)  with  the  king^s  effigies  ftamped  on  it  i  the 
other  con^monly  called  pes  figilli»  and  formerly  le  targe, 
being. the  in^preffipn  of  the  king's  arms  in  a  target,  which 
if  i|fed  in  matters  of  lefs  moment.  By  the  very  delivery 
^  this  Ceal  thp  Q$cf  of  keeper  of  the  great  feal  is  conftituted, 

G  %  which 
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ch.  11.  §  24   which  in  modern  times  has  been  to  the  lord  chanceflor, 
^&au^^'    when  any  fuch  officer  has   been  appointed,  otherwife  to 


I  certain  commifTionGrs,  who  exercife  the  fun£tions  of  that 

office;  and  in  fomc  few  inftances.  to  a  fingle  perfon*with 
the  title  only  of  lord  keeper  of  the  great  feal. 
40 Geo.  3. c. 67.      By  the  firft  article  of  the  union  with  Ireland  the  (lile  and 
^  '*  title  appertaining  to  the  imperial  crown  of  the  united  king- 

dom and  its  dependencies,  and  alto  the  enfigns  armorial 
flags  and  banners  thereof  (hall  be  fuch  as  his  majeftyi  by  his 
royal  proclamation  under  the  great  feal  of  the  united  king- 
doms, fhall  appoint.  And  by  i*.  3. 'of  the  z€i  it  is  enaded^ 
that  the  great  feal  of  Ireland  may,  if  his  majefly  think  fit> 
after  the  union,  be  ufed  in  like  manner  as  before,  except 
where  otherwife  provided  by  the  articles,  widiin  Ireland. 
fri-vy  Seal.  The  privy  feal  is  ordinarily  a  warrant  for  paffing  things 

*  '^'*       under  the  great  feal ;  fometimes  a  warrant  to  iffue  money, 
and  for  other  purpofcs.    It  is  for  the  moft  part  in  the  cuf- 
tody  of  the  lord  keeper  of  the  privy  feal;  but  fometimes  has 
been  holden  by  commiffioners. 
Privy  SigtKt,  The  privy  fignet  is  one  of  the  king's  feals,  ufed  In  fealing 

sBUcConi.       ^is  private  letters  and  fuch  grants  as   pafs  his  majefly's 
347.  hand  by  bill  figned  with  the   fign  manual.    It  is  in  the 

c.'ii.  *  *  cuftody  of  the  king's  principal   fecretary,   who    has  four 

1  Haie>  171,172.  Q](f]^5  of  the  fignet-office  attending  on  him;  and  it  is 
made  ufe  of  fometimes  as  a  warrant  to  the  privy  feal,  as 
this  latter  is  to  the  great  feal. 

There  are  other  fcals  of  the  kin[r,  fuch  as  thofe  appertaining 
to  the  feveral  courts ;  thofe  of  the  King's  Bench  and  Com- 
mon Picas  in  the  cuftody  of  the  refpeflive  chief  jufticcs; 
that  of  the  Exchequer  holden  by  the  chancellor  of  the  Ex- 
chequer ;  thofe  of  the  dutchy  and  county  palatine  of  Lan- 
cafter  in  the  cudody  of  their  refpedive  chancellors;  alfo  the 
feals  of  the  county  palatine  of  Chciler,  and  of  the  feveral  j  uftices 
tHalci  174.       of  affize  oyer  and  terminer  and  gaol  delivery;  though  thefe 
latter  fometimes  make  their  precepts  under  their  own  feals; 
alfo  the  king's  feals  of  ftatutes  and  recognizances,  and  the 
>  Male,  179—     feal  of  the  cocket.     The  counterfeiting  of  any  of  thefe  was, 
^'  before  the   25  Ed.  3.,  fuppofed  to  be  treafon,  and  after- 

wards felony ;  but  it  is  now  fettled  only  to  be  a  high  mifde- 
meanorj  puniffiable  by  fine,  imprifonment,  and  pillory. 
Staff  hwdi*  Upon  the  demife  of  the  king,  though  the  office  of  keeper 

^'h^   76  T     ^^  '^^  P^^^  fcsil  expiresj  yet  the  fame  great  feal  continues 

/^<6Ann.  C.7.  tO 

!'•  S,  fgr  cominuii  g  oQceri,  ice,  for  fix  months  after  the ^cmlfe  of  the  crown,  unlefifooncr  difplai^d. 


Of  High  TreafoH.  85 

to  be  the  great  feal  of  England  till  another  be  made  and    CK  ii.  §  24. 
delivered.     Formerly  public  proclamation  was  made  in  cafe  .     "  sialu^ 
of  a  change  of  the  feal,  though  now  a  memorandum  only  ie  „ 

entered  on  the  clofe  rolls.     But  even  after  the  making  and  Burners  MS.  iS. 
<ielivery  of  a  new  feal,  and  the  breaking  of  the  old  one,  yet  poft^J'*  *^^' 
the  counterfeiting  of  the  latter,  and  applying  it  to  an  inftru- 
ment  of  the  date  wherein  it  was  in  ufe,  or  to  an  inftrument 
without  date,  is  high  treafon. 

2.  As  to  what  (hall  be  faid  to  be  a  counterfeiting;  al-        $  25. 
though  this  is  evidently  a  fpecies  of  the  crimen  falfi  or  forgery,  '^'"'k^^;^**"'^ 
and  might  naturally  have  been  fuppofed  to  be  governed  by  Ante,  p.  83. 
the  fame  rules,  yet  the  difference  is  confiderable ;  for  though  i  Haie,i$<i.i<^3. 
the  fculpture  of  the  inftrument,  which  is  in  truth  the  great  '^^^^•«**'7- 
feal,  be  exa£Uy  counterfeited,  yet  if  it  be  not  ufed  or  ap- 
plied to  feal  any  thing,  though  intended  for  that  purpofe, 
the  offence  is  not  complete :   but  ic  feems  there  mud  be  an 
impreflion  made  in  wax,   in  teftimony  of  fome  writing; 
otherwife  it  is  no  more  than  a  mere  intent  or  compafling  to 
counterfeit  the  feal,  and  is  only  puniQiable  as  a  high  mifde* 
meanor. 

Again,  it  is  faid  that  the  afllixing  the  true  great  feal  by  i  MS.  Sum.  21. 
the  chancellor  or  any  cafual  pofleflbr  of  it,  without  warrant,  J  jn^/  ,5,^' 
or  the  affixing  it  to  a  wrong  patent  knowingly,  though  a  4Biac.Coni-85. 
great  mifprlGon,  is  no  treafon  within  the  a&  of  £d.  3.  f.'si,  52. 
(nor,  by  confequence,   within  that  of  Mary);  becaufe  this  KdJ^'gV*'*' 
is  not  flt-epunterfeiting  of  the  feal.    For  the  fame  reafon 
the  ra/ing  pf  one  manor  out  of  a  patent  and  inferting  an- 
other, or  any  artificial  removing  of  the  true  writing  and 
adding  new  matter;  or  even,  it  is  faid,  the  taking  off  the 
wax  imprcfled  with  the  great  feal  from  a  true  patent,  and 
affixing  it  to  a  writing  importing  to  be  a  grant  from  the 
king,  are  none  of  them  high  treafon,  but  only  great  mif- 
prifions.     It  was  formerly   queftioned  whether  thefe   in- 
ftances  did  not  amount   to  high  treafon,  and  many  cafes 
are  noticed  by  Lord  Coke  and  Lord  Hale  upon  this  fubje£t;  PndetntSit, 
but  upon  the  whole,  whatever  the  offence  mii;ht  have  been  'V',.*^*     ^   • 

•  3  Inft.  »?,  16. 

before  the  flatute  of  the  25  £d.  3.,  and  however  in  found  and  Leak's  care, 
fenfe  and  a  juft  eftimate  of  guilt  there  is  no  kind  of  differ-  Robinfon^i  cafe 
ence  between  the  offence  of  one  who  puts  a  true  feal  to  a  ^^^^  ^^p*  5>> 
falfe  patent,  and  of  one  who  forges  the  feal  itfelf ;  yet  fince 
chat  ftatutc  which  negatives  all  other  treafons  than  thofe 

G  3  therein 
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Ch.n.  ^I'j,     therein  cntimrt'ated,  a/i'd  the  only  trcafon  therein  de'fcribeS, 

C»unrtrf:itini  the  .  ^.  -  .  ,  #•        ,  »  % .  j.  •  .  « 

teah.         touching  this  matter,  is  confined  to  the  couhteffciting  tiie 
riM     -  'feal  hftlf ;  it  feems  to  have  been  long  ago  igi'ecd,  and  ttiuYl 

be  tak^ti  Yor  laW  at 'this  time,  that  none  of  tlie  above  men- 
tioned inftanees  of  niifufer  of  the  feaTs  arc  within  the 
ineanirig  of  that  aft.  This  feems  to  be  one  of  thdfe  cafes 
Inhere,  alccordhg'to  the  caution  given  in  the  ftatute  of  trca- 
fons,  recourfe  (hould  be  had  to 'the  tidvicc  of  parliament. 

And  herein  cohfifts  the  difference  between  this  offence 
^nd  fdrg^y,  properly  fo  called ;  that  in  the  latter  the  crime 
corlfifls'in'the  falfification  of  the  inflru'mtni.  and  therefore 
if  any  part  of  it  be  falfe  it  is  not  the  fame  inftrument  which 
it  purports  fo  be:   but  here  the  crime  conTifts  wholly  in  the 
falsification  of  part  of  the  Xnllrument,  namely  the  feal  j  and 
thei'efore  if 'fliat  be  genuine,  however  faffe  the  inftrument 
fo  >»'Tiich  It  may  be  applied,  at  lead* the  party  cannot  be  faid 
(o  have  counterfeited  the  feal,  in  the  words  of  the  aft  of 
Edward  3.     Hence  it  is  that  in  moll,  if  not  in  all,  of  the 
aft's  which  have  pafled  to  proteft  the  property  of  public 
companies,  proviCon  has  been  made  not  only  agatnft  coun- 
terfeiting their  common  fcals  but  all  thofe  inftruments  under 
their  comm'on  feals,  which  were  intended  to  be  protefted. 
^^  Kf^.  Sam.  SI.       It  has  been  determined,  however,  that  fplitting  the  feal 
'       ''^^'^^'ahd  cloGng  it  again  to  a  falfe  patent  is  a  counterfeiting^ 
^tnd'ihis  upon  the  principle  above  adverted  to ;  becaufe  this 
Rottnibn'i  ciTe,  fs  an  alteration  of  the  feal  itfelf.     And  tvhere  the  feal  i$ 
%  .0-    ep.  50.  fy^jjjjntjjljy  counterfeited,    the  adding   or  oniittinjg  of   a 

crown,  the  leaving  oiit  words  in  fhe  ftilc  or  adding  others, 
or  making  any  other  ininute  variations  -in  the  counterfeit, 
which  is  often  ddiie  purpofcly,  and  by  way  of  eluding  the 
law,  will' not  alter  the  cafe;  as  was  ruled  in  kobinfon'$ 
Vafe,  upon  an  indiftmeht  under  the  ftatute  of  Mary  fur 
counterfeiting  the  privy  fignet.  The  difparity,  however, 
inay  be  fo  great'between  the  true  and  falfe  feal  chat  it  would 
pot  amount  to  a' counterfeiting  within  the  ftatute,  as  if  it 
Be  evident  to  the  view  of  every  man*s  eye.  Neither  would 
it  if  a  man'were  to  counterfeit  the  feal  of  one  prince  to  a 
patent  fuppofed  to  be  granted  in  the  time  of  another  -,  or  to  a 
fuppofed  patent  of  the  fame  prince  after  a  new  feal  had  beeix 
made  and  delivered ;  if,  fays  Lord  Hale,  the  difference  appear 
FiiriHale,ixi.  very  legible  and  confpicuous ;  for  at  the  time  whereunto  it 
**^  relates  there  was  no  fach  great  feal  in  being.    In  regard  to 

the 
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Ac  q^eilU>n  <?f  variance  the  (9^99^  ruk  owift  gov.crn  as  jin  cafc  of  ch.  u.  §  a «;. 

^                          r-'   .       •                   J                          *                          ^  Count ir Feiting  t be 

coiaiog,  wiicre  it  .was  ruled  la  WcUh  s  cafe,  by  all  the  judges*  sizU. 

to  he  a  (y^ipii  of  hO-  for  the  jury  to  deteroiine,  Whether  or  .■ 

not  the  counterfeit  were  made  to  resemble  the  real  coin  ?  ^^.^f^I^^^'c 

Aflirw,  17SS,  lod  in  Eaftcr  term  following  ^MS.  Jud.  Gould  ft  BuUer,  Ji.  md  vidi  R.  t.  jonqt, 
tit.  Forgery. 

All  aiders  and  confenters  to  the  counterfeiting  of  the  $  ^6. 

gre,at  or  privy  feal  are  within  the  aS  of  Edward  3.;  and  that  jjvis'lTu^i'^w. 


them  by  iw.licafen  J  wli?ch  doi^bt  i^  rather  ftrcngthened  ^3inft.  16.  L/. 
by  thcftat.  of  Mary,  wl/ich  cxprefbly  mentionp  fuch  is  are  i,n  p^/J^'^j^V 
fubftimce  a<;c<^r,ie?.be(p/c,  gind.docs  pot  ipentiqn  receivers. 

VIT.  High  Treafon  agahj  tU  i^in^^s  Officers. 

By  the  25  Ed.  3.  **if  a  man  flay  tjie  chancellor,  trea-         §27. 
furer,  or  the  king's  juftices  o.f  one  bench  or  the  other,  ^'^^Z^'.'^^   , 

** '      ^^  avaxfift  tut  K.inrt 

juftices  in  e^yre,  or  juftices  of  a flize,  and  all  other  jt^ftiqes  officers. 
aftigned  to  lie^  and  d^tern^ine,  being  jn  their  pUces,  doin^  *5E<*»  3-  ^*  5« 
their  ofliccs,"  it  is  declared  high  treafon. 

By  the  7  Ann.  c.  21.  f.  8.  to  Qay  any  of  the  lords  of  fef-  7  Ann.  c.  %u 
fions,  or  juiliciary  of  Scotland,  in  the  es^crcife  of  their  office,    '  - ' 
is  high  treafon. 

I  ft.  The  ftatute  of  Edward  3.  extends  to  no  other  officers  T9  vfbm  U  ». 
of  ftate  but  thofe  who  are  exprefsly  mentioned ;  and  therefore  '"?'''    g 
the  lord  fteward^  conftable,  or  marfhal  are  not  included.       \  Hai^,  ^31.  ' 
-   It  may  feem  extraordinary  that  the  lord  treafurer  (hould  f.^]*^'**"  '^' 
be  the  only  officer  of  ftate  named  among  the  other  high  legal 
qfficers,  who  feem  to  have  been  the  principal  at  le^ft,  if  not 
(as  I  think  they  were)  the  folc  objefls  pf  regard.     But  the  aold.  3.  c.6^ 
lord  treafurer  feems  to  have  been  named  on  account  of  the  3»  K4.  3.  ft.  i. 
judicial  part  of  bis  office  mixing  with  that  of  the  other  judges,  21  H.  8.  c.aa 
which  was  not  inconfiderable,  as  appears  by  feveral  ftatutes.  J  H»ii**aji,'' 
The  exchequer  too  was  the  great  repofitpry.of  records,  which  3  >n^-  »*• 
were  brought  and  laid  up  in  the  treafury  there,  of  which  he    ' ' 
had  the  fupef intendancc,  f^om  the  other  courts  at  Veftmin* 
,fter.     Lord  ]^ale  doubts  whc:ther  diipatching  bufinefs  in  the 
treafurer's  I^oufe  be  in  his  place;  and  both  he  and  Lord  Coke 
(i^cms  to  coofioe  it  to  fitting  in  courts^  as  he  docs  in  the 

G  4  court 
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Ch.  IT.  ^  27.  court  of  exchequer,  or  exchequer  chamber,  or  as  he  did  m 
Km^f^tru  ^^  ft^'^  chamber  while  that  court  ftood.  The  ftatute  has  alfo 
■  been  faid  to  extend  to  juftices  of  nifi  prius,  add  gaol  dcliverjr^ 

Buriwfs  MS  17-  but  ttot  to  juftices  of  thc  peace» 

Holborn's  Read-  ^ 

ingy  48.  1  HaJcy  231. 

1  MS.  Sum.  ft2.  It  18  faid  by  good  authority,  that  among  the  judges  the 
^J'^"JJ^^»J7-  barons  of  thc  exchequer  are  included,  becaufe  in  the  fame 
Reading,  4S.  predicament  with  the  other  judges.  Mr.  Juftice  Blackftone 
ji^d*w^B'r^^  has  indeed  delivered  a  difierent  opinion,  and  cited  Lord  Hale 
rington  on  the  in  fupport  of  it ;  but  the  latter  takes  no  particular  notice  of 
Swutei,  137.  ^j^jg  gafe,but  merely  dates  generally,  that  thc  ftatute  extends^ 
Utfupra.  *  to  no  Other  officers  than  thofe  named,  referring  to  the  offi- 
cers of  ftate  above  mentioned* 
S^iif.  c.  18.  The  (lat.  5  of  Eliz.  c.  18.  having  declared  the  office  of 
'  «.*^^*^''*o     lord  keeper  to  be  the  fame  to  all  intents  as  if  he  were  lord 

4  Blac.  Com  84.  * 

4  inft.  84.  88.  chancellor,  it  feems  that  the  lord  keeper,  at  leaft  when  there 
I  MS.  Sum.  21.  is  no  lord  chancellor,  is  within  the  z&.  And  as  the  office  of 
1  w.&M.ft.!.  corpnaiffioners  of  the  great  fcal,  when  it  happens  to  be  in 

commiffion»  is  by  (tatute  declared  to  be  the  fame,  and  the 
commiffioners  to  have  the  fame  jurifdi£tion  and  privileges  a$i 
the  lord  chancellor,  they  alfo  feem.to  be  within  the  a£^. 
I  Hale,  231.  But  not  the  commiffioners  of  the  treafury,  for  they  have  not 
the  fame  power  ^9  the  lord  treafurer,  and  therefore  their 
Poft.  r.  30.        office  is  not  the  Xame.    But  fome  other  officers  are  ;nclude4 

in  other  (tatutes,  which  will  be  prefently  mentioned. 

$  28.  2*  'I'he  protection  of  the  z€t  is  only  during  the  times  that 

^i  what  Time,  the  fcvcral  officers  above  named  arc  in  thc  a£lual  execution 
3  Inft.  18.  of  their  refpeflive  offices;  that  is,  fitting  judicially  in  their 

X  Uaie,  *3».  places  in  thc  king's  courts,  where  they  ufually  or  by  adjourn- 
ment fit  in  the  adminiftration  of  juflice;  for  there  they  re- 
prcfent  the  king's  perfon.  And  Lord  Hale  extends  it  to  the 
Lord  chancellor's  houfe,  when  the  fcal  is  open  there,  and  to 
the  hearing  of  caufes  in  his  chamber,  where  he  fays  ufe  has 
fufficiently  obtained  to  give  it  the  ftile  of/efant/on  offict. 

1  3.  The  ftat  of  Ed.  3.  is  alfo  confined  to  the.  cafe  of  kiirtng 

K'fJ'vig.  fuch  officers,  and  extends  not  to  a  iyoundin§  or  attempt  to 

1  Hale,  a^o.  kill  uniefs  death  afterwards  enfue  from  it.  Yet  the  mere 
f.  47,  *  ftriking  or  afiaulting  them  in  thc  execution  of  their  office  is 

3  Inft.  140.       g  gygat  mifprifion,  for  which  in  fome  cafes  of  aggravation 

;hc 
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the  offender  may  lofc  his  hand.  But  if  many,  confpire  to  Ch.  II,^  29. 
kill  any  fuch  officer,  and  one  aftually  accompUfli  it,  it  feems  ^n^loffutn. 
treafon  in  all.  ■■ 

By  the  a6l  of  3  H.  7/  c.  14.  the  mere  «  compaffing  by  3  h.  7_  c.  14.^ 
any  of  the  king's  fworn  fervants  named  in  the  cheque-roll  of  3  inft.  37. 
hishoufehold,  under  the  ftate  of  a  lord,  with  any  perfon, to  kill  '***^*»^  *• 
the  kingi  or  any  lord  of  the  realm,  or  other  perfon  fworn  to 
the  king's  council,  or  the  fteward,  treafurer,  or  comptroller 
of  the  king's  houfehold/'  is  made  felony,  but  within  clergy. 
According  to  Lord  Coke,  the  confpiracy  muft  be  plotted  to 
be  done  within  the  king's  houfehold.   But  the  trial  of  offend- 
ers under  this  a£i  being  before  a  peculiar  jurifdi£lion  com- 
pofed  of  officers  of  the  houfehold,  there  is  lefs  occafion  to  fay 
more  of  it,  being  extraneous  to  the  obje£l  of  this  treatife. 

By  ftat.  9  Ann.  c.  i6.  (which  was  made  on  occafion 
of  Mr.  Secretary  Harley  being  (tabbed  by  Anthony  Guifcard,  9  Ann.  c.  x6. 
who  was  then  under  examination  before  the  privy  council,)  p^^y^uKUior. 
it  is  enabled,  «  that  if  any  perfon  (hall  unlawfully  attempt 
to  kill,  or  (hall  unlawfully  affault,  ftrike,  or  wound  any  privy 
counfellor  in  the  execution  of  his  office,  in  council,  or  in  any 
committee  of  council,  he  (hall  on  convi£tion  be  declared  a 
felon,  and  fuffer  death  without  benefit  of  clergy." 

VI IL  High  Treafon  in  refpe6i  of  the  Coin. 

As  to  offences  againft  the  coin,  fome  of  which  amount  to        $  30. 
high  treafon,  I  (hall  treat  of  them  altogether  in  another     ^^*' 
place }  contenting  myfelf  here  with  enumerating  the  feveral  Poft.  ch.  4. 
ftatutes  by  which  offences  of  this  de(cription  are  made  high 
treafon ;  which  are  25  Ed.  3.  ft.  j.  c.  2.     I  M.  ft.  2.  c.  (J.  '^^^ '  Haic,34o. 
i&2Ph.  &M.  CXI.   5£liz.  c.  II.    iSEliz.  c.  i.     8  &  88,&c'.    **"*' 
.  j>  W.3.  c.  26.     7  Ann.  c.  25.     15  Geo.  2.  c.  28,  &c.    . 

IX.  In  refpea  of  Papip. 

The  ninth  clafs  of  offences  againft  the  allegiance  and  duty       $  3 1>  ^ 
of  the  fubjeft  to  the  crown  relates  to  papifts.    Thefc,  fo  ^^h- 
far  as  they  relate  to  religious  matters,  being  m  a  manner  345,  &c. 
grown  obfolete,  I  (hall  barely  refer  to  the  mention  which  has  4i*^«^'oni,87. 
already  been  made  of  them  in  the  preceding  chapter.    They  \  Hawic?'ch.  17. 
depend  upon  ftatutes  paffed  in  the  reigns  of  Elizabeth  and  LjJ'  *f  *  ^  ^ 
James  the  firft,  and  were  confequent  upon  the  then  recent 
feparation  of  the  church  of  England  from  the  fee  of  Rome. 

Thefc 
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Ck.  H.  §  3f .    Theic  animaiitirs  are  Jiow  bappiiy  biirlad  !«  oblif  ion  in  » 
Ptf/i/i.        mcxrei  fnlightcncd  age,  aa4  binder  4)etter  aufpices. 


J  32.        X.    iiCfa&   Trtafortj  Ssfr.  agai^   tie  Pr^tefiunt 
ttfioL  Succeffton. 

ritfcijW.^  c  2. 

f^</c  4  Buc.  Another  priacipal  braach  4of  this  o^^oce  is  ibat  wAiqh 

^l^'t'\\  iKuuierns  .the  prefent  .pi^otelUnt  fuccejSoii -to  tbeccrowPj  -ss 

1  Hawk  ch.  17.  modelled  .by  the  aft  of  ^fetftloment,  to  whvAi  I  hf»«e  .hcfi»c 
s  Ann.  ft!  2.  adverted.  To  iecv^re  ^.liUJ^iitisena^d  by  the  .ftatpte  :i  A^n. 
f'  i?;  I  V*  ^ft.  2.  c.  17.  f.  ^.  that  if  any  porfon  (btkll  endeaTOwr  (9  -Jf- 
11.2.  c.  2.  &  12  jxiLvcor  hiodtr  auy  peifon,  being  nest  in  fucce&on  to  ^he 
c?l.V  ^*  ^'      crown  for  the  time  being,  nccovdiiig  to«^hc  Umi(ajtioQs  of  (the 

a£b  of  fettlement,  ixom  iucceedin^  to  the  crowu^  icHid  fiwU 

maliciouiLy>jidvifcdIyt  and  dife£)ly  at^mpt  the  {din;  bjr  any 

.o.v.evt  a£t  or  deed ;  fuch  oflbnce  (ball  be  adjudged  <high  tr^- 

fon ;  and  ttie  joffenders  theteic^,  their  abcttofs«  procttipt^Ssi 

and  comforters,  knowing  .the  faid  offence  to  be  4A9Cj  An 

convidllon  .or  attainder ifliaU, be  adjudged  ti^aitofs. 

<  Ann.  c.  7.  Biy  (tat.  6. Ann.  c.  7.  if  anj  perfon  {hall  aialiciovflgr,.advi(ed- 

f.  1  ft  ^  ly,and  dire£^ly,b/ writing  QrprintingiRiainuin  and  affirm-ihat 

any  ocher^perfon  hath  any  right  or  title  to  the  croini^n  of  this 
Tcalm,  otherwlfe  than  according  to  the  a£ls  of  fettlement,  or 
that  theJcings  of  this. realm^  .with  the  authority  of  parliament^ 
are  not  able  to  make  laws  and  (latutes  to  bind  the  crown  and 
the  defcent  thereof,  fttchperrfon  fhall  be  guilty  af  high  trea- 
son; and  thofe  who  m^licioufly  and  dire£ily  aflkm-the  fame, 
by  preaching,' teaching,  or  advifed  fpeaking,  (hall  be  guilty 
of  a  praemunire.    The  ft.  *I3  Eliz.  c.  i.  had  before  made  a 
fimilar  proviGon. 
17  Geo.«.c.39.      By  ft.  .17  Geo.  2.  c.  39.  If  any  fubjeA  of  the  crown  fliall 
^r2^*~**-ff       hold  any  correfpondenoe  with  the-fons  qf  the  pretender,  or 
OMder^  &c,        knowingly  with  any  perfon  employed  by  thdm,  or  (hall  remit 

or  pay  any  money  for  their  ufe  or  fervice,  hc^all  be  guilty 
of  high  treafoi^.  And  any  of  the  pretender's  fons  attempt- 
ing to  land  in  Great /Britain  or  'Ireland  (hall  ftand  and  be 
adjudged  attainted  df  high  treafon. 

As  a  further  fecurity  for  the  ^bleflings  of  the  .proteftant 
-government  and  fucceflion,  a  variety  of  ftatiites  have  from 
time  to  time  been  p^Tflfed,  .requiring  the  oaths  of  allegiance 
and  fupremacy  to  be  adminiftered,  fometimes.in  the  cafea 
of  fufpe£led  perfons,  but  principally  in'  the  inftance  of  per- 
fons  taking-public  offices  or  trufts.   'Moft  of  thefe  have  beea 

alieadj^ 
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already  noticed  in  the  preceding  chapter ;  und  further  men-  ch.  n.  §  3a. 
tidn  of  them  will  occar  when  I  treat  of  offences  relating  to  ^"'^^-J^^^* 
fuch  offices. 

XL  Seducing^  or  attempting  to /educe  others  from 
their  Allegiance  and  Obedience  to  the  Crown. 

Another  and  not  lefs  important  clafs  of  offences  than        ^n^, 
many  of  the  foregoing  is  that  of  withdrawing  or  attempt-  ^tthjrawwgor 
ing  to  withdraw  others  from  their  allegiance  to  the  crown>  dJ^otb^rsfrom 
and  their  obedience  to  the  king's  lawful  commands  in  their  '^^^  -^v^f '^w* 
feveral  ftations.     In  all  cafes  falling  within  the  Jegal  notion  <//>«. 
of  compaffing  the   king's  death,  any  attempt  of  this  fort, 
though  no  a£):  be  done  in  confequence  thereof,  will  amount, 
as  was  before  (hewn,    to  high   treafon,    within  the  ftat. 
25  Ed.  3.     But  there  are  fome  other  (latutes  relative  to  this 
matter  well   worthy  of  particular   notice.      By   the   ftat.  23Eii«.  c.  f. 
23  Eliz.  c.  I.  •«  If  any  one  fhall  have  or  pretend  to  have  c^o  c>'«Comp. 
power,  or  fliall  by  any  ways  or  means  put  in  pradlicc,  to  353. 
abfolve,  perfuade,  or  withdraw  a  fubje£t  from  his  natural 
obedience  to  the  crown,  or  to  withdraw  him,  fir  tkat  intent^ 
from  the  religion  eftabliihed  by  the  queen's  authority  within 
her  dominions  to  the  Romifti  religion,  or  to  move  him  to 
promife  any  obedience  to  any  pretended  authority  of  the  fee 
of  Rome,  or  of  any«other  prince,  ft  ate,  or  potentate,  to  be 
had  or  ufed  within  the  queen's  dominions,  or  fliall  do  any 
overt  a£k  to  that  intent  or  purpofe;    or,  if  any  perfon  fliall 
by  any  means  be  willingly  abfolved  or  withdrawn  as  afore- 
faid,  or  willingly  be  reconciled,  or  fliall  promife  obedience 
as  aforefaid  ;    every  fuch  perfon,  his  procurers,  and  coun-' 
fellors  thereunto,   being  thereof  lawfully  convitSted,   fliall 
fuffer  and  forfeit  as  in  cafes  of  high  treafon." 

It  feems  the  bare  pretending  to  fuch  a  power,  without  i  Hawlc  ch.  17. 
any  further  endeavour  to  perfuade  perfons  from  their  alle-  \l^\  ^1^^' 
giance,  or  the  bare  endeavour  fo  to  perfuade  without  pre-  Sa?.  3. 
tending  to  fuch  power,  is  within  the  a£l. 

By  f.  3.  of  the  fame  a£l,  aiding  or  maintaining  of  fuch 
offenders,  knowing  the  fame,  or  concealing  any  fuch  offence 
for  20  days  after  knowledge  thereof,  without  difclofing  the 
fame  to  fome  juftice  of  peace  or  other  high  ofiicer,  is  made 
mifprifion  of  treafon.  ... 

In  later  times  the  fame  fpccies  of  offence  has  taken  another  zndeawmnug  f 
and  not  a  lefs  perilous  fliape  \  and  it  has  been  found  neceffary  i^"^*  Soiditft » 

to 
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ch.n.  §3  J.  to  pafs  an  zQ.  for  the  better  prevention  and  pimifliment  of 
Uuctl^dizr\'or  attempts  to  feduce  the  army  and  navy  from  their  duty  and 
Saihru  allcgjance  to  his  majedy.      For  which  purpofe  the  ftat. 

"""""""^""^  37  ^'  3*  ^*  7°*  ^**  tnafted,  •*  That  any  perfon  who  fliall 
Continued  bv'Te-  nialicioufly  and  advifedly  endeavour  to  feduce  any  perfon 
vtMiaa»(uftiy  ferving  in  the  king's  forces,  by  fea  or  land,  from  his  duty 
G.  3.  c.  16)  to  2nd  allegiance  to  his  majefly,  or  to  incite  or  ftir  up  any  fuch 
fix  wcrks  after     perfon  to  contmit  any  aft  of  mutiny,  or  to  make  or  ehdea- 

the  commence.     •  •  #*•      1  « 

inent  ofthethea  vour  to  make  any  mutmous  auembly,  or  to  commit  an]^ 
next  feflions.       traitcrous  or  mutinous  practice  whatfoever,   fliall,  on  con- 

vidion  of  fuch  offence,  be  adjudged  guilty  of  felony  without 
TrUiimaty  benefit  of  clergy."  And,  by  f.  2.  any  fuch  offence,  whe- 
foftx/jf.  ^j^^^  committed  in  England  or  on  the  high  feas,  may  be  tried 

before  any  court  of  oyer  and  terminer  or  gaol  delivery  for 
any  county  in  England,  as  if  the  offence  had  been  therein 
committed.  Provided  (f.  3.)  that  no  perfon  tried  and  ac- 
quitted, or  convifted  under  this  zStf  (hall  be  liable  to  be 
tried  again  for  the  fame  offence  or  faft,  as  high  treafon  or 
mifprifion  of  treafon,  nor  fliall  this  ad  prevent  the  trial  of 
any  perfon  as  for  high  treafon  or  mifprifion  of  treafon,  who 
has  not  been  tried  for  the  fame  faft  under  this  aft, 
Fuiier*8  cafe,  Richard  Fuller  was  indifted  on  the  above  aft  ;   and  the 

1797,  caV  BuU  indiftmcnt  dated  that  the  defendant,  after  the  pafling  of  the 
lci,j.  MS.jud.  aft,  and  whilft  it  was  in  force,  to  wit,  on,  &c.  with  force 

and  arms,  at,  &c.  **  felonioufly  did  malicioufly  and  ad- 
vifedly endeavour  to  feduce  one  Mathew  Lowe,  he  the  faid 
M.  L.  then  and  there  being  a  perfon  ferving  in  his  majefty's 
forces  by  land,  from  his  duty  and  allegiance  to  his  faxd 
majefty;  againfl:  the  form  of  the  ftatute,"  &c.  The  fccond 
count  was,  for  that  the  defendant  <<  felonioufly  did  mali- 
cioufly and  advifedly  endeavour  to  incite  and  ftir  up  the  faid 
M.L  ,  he  tfie  faid  M.L.  then  and  there  being  a  perfon  ferving, 
&c.  to  commit  an  aft  of  mutiny,  and  to  commit  traiterous  and 
mutinous  praftices,  againft  the  form  of  the  ftatute,"  &c. 
After  conviftion  a  queftion  was  referved  for  the  opinion  of 
the  judges,  Whether  the  indiftment  were  good  in  this  gene- 
ral form  ?  or.  Whether  it  ought  not  to  have  ftated  how  and 
by  what  afts  the  prifoner  endeavoured  to  feduce  the  foldier? 
The  cafe  involving  fome  difficulty,  it  was  afterwards  argued 
in  the  exchequer  chamber  before  all  the  judges  (except 
r»/rtVffame  Bullcr,  J.  who  was  indifpofed),  and  all  thofe  who  were 
The*c*hap  er'oa  affcmbled  held  the  indiftment  to  be  fuflicient.  This  opinion 
Form  of  In-       ^^g  grounded  upon  confideration  of  many  precedents  in 

Trcmaia 
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Tremam  of  the  like  general  import,  and  on  the  nature  of  Ch.n.  §3?- 
the  offence  itfelf,  created  by  the  z6t  of  patliament  in  the       ^oam^ 
terms  laid  in  the  indi&ment.  «..»«..—» 

XIL  Defertion  from  the  King^s  Forces.  $  34. 

The  laft  offence  more  immediately  againft  the  allegiance  3  inft.  86. 
due  to  the  crown,  though  not  amounting  to  high  treafon,  *Hie^6^'&^ 
is  defertion  from  the  king's  armies.    This,  whether  by  land  iHawk.  ch.4S« 
or  fea,  in  England  or  abroad,  is  by  feveral  ancient  ftatutes,  ^g  ^^'^^  ^,  ,^^ 
and  particularly  by  the  ftats.  18  H.  6.  c.  19.    7  H.  7,  c.  1.  a  &3E^-^ 
3  H.  8.  c.  5.  and  5  Eliz.  c.  5.  made    felony,   and,   under  5*£ni.c.  5. 
certain  circumftances,  without  benefit  of  clergy ;   and  the  7  H  7.  c.  i. 
flat.  2  &  3  Ed.  6.  c.  2.  renewed  by  flat.  4  &  5  W.  &  M. 
Ci  23.  takes  away  clergy  generally  from  deferters  in  time  of 
war.    And  the  oflfence  is  made  triable  by  the  juftices  of  every 
fliire.    Thefe  ftatutes  are  alfo  levelled  againft  fome  other 
inferior  military  offences,  which  are  punifliable  as  mifde- 
meanors ;  but  they  are  altogether  fallen  into  difufe,  as  well 
on  account  of  the  manner  of  retaining  foldiers  therein  re- 
ferred to  being  no  longer  adopted,  as  becaufe,  Gnce  the  annual 
afts  for  punifliing  mutiny  and  defertion,  a  more  compendious 
and  convenient  fyftem  of  military  coercion  has  obtained. 

Bytheftat.  i Geo.  i.  c.47.  If  aiiyperfon  (other  than  inlifted  i C^o.  i.  c  47. 
foldiers,  who  are  already  punifliabl<  by  law  for  fuch  offence) 
(hall,  in  Great  Britain,  Ireland,  Guernfey,  or  Jerfey,  perfuade 
or  procure  any  foldier  to  defert,  he  (hall  forfeit  40 1.,  to  be  re* 
covered  by  any  informer;  and,  if  he  has  not  property  to  that 
amount,  or  from  the  heinous  circumftances  of  the  crime  it 
Aall  be  thought  proper,  the  court  before  whom  he  is  convi£led 
(hall  imprifon  him  not  exceeding  fix  months,  and  alfo  adjudgo 
him  to  ftand  in  the  pillory  for  one  hour  in  fome  market 
town  next  adjoining  to  the  place  where  the  offence  was  com- 
mitted, in  open  market  there,  or  in  the  market  town  itfelf 
where  the  offence  was  committed.  By  f,  2.  the  profccuiion 
muft  be  commenced  within  fix  months  after  the  offence. 

Of  Accomplices^  and  when  they  may  be  put  on       $  35. 

their  TriaL 

I.  It  18  generally  faid,  that  in  high  treafon,  whether  at  ^  Prindfah. 

common  law  or  by  ftatute,  there  are  no  acceffarics,  but  all  J  Hatk  "^T* 

are  principals ;  and  that  whatever  will  make  a  man  acceffary  r.  39.  ch  ao. 

before  l","";:'-''' 

Folks  34Z,  346.    I  Hale,  214. 139.  323-  328.  613.    3  Inft.  x6. 138.    Suunf.  40.    Kc!   33. 
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Cb.  II.  S  35.    before  er  after  in  fetaayi  will  make  hUn  a  piincipal  in  tretf^ 
^^^«^^vrj,     f^Q^  3^^  (i^^^  nothing  lc(i»  will,    ^pd  bhia  is  true>  both  with 

_  TcfpeA  to  new  as  well  as  old  treafpns^  if  it  be  taken  with 

rcfpe£l  to  the  offence  itfelf^  or  the  offender  after  convi£lion  % 
but  with  two  exceptions : 

iji  Exception  M        ift.  With  rcfpe^  to  receivers  of  fi*cb  s(s  counterfeit  the 

feals  or  moneys  concerning  whom  there  is  a  difference 


fnvertt 


^<&xHftie,s37.  gf  opinion,  whether  they  are  guilty  of.  more  th;^!  mif- 
I  Hawk/cb.i'?.  priGon  of  treafon*  Though  in  all  othei  treaibns  againit 
I'l  ci.  Si  2.  ^^^  ^^^i  within  the  ftat.  as  ^d.  3.  thq  offence  of  receiv*? 
Conier*s  cafe,  ing  a  traitpr  knowingly  makes  the  receiver  alfo  a  traiton 
Dy.  296.  a.        J  j^  ^^^  g^^  ^j^^  grounds  of  this  diftin£lion  ^ny  where 

plainly  ftated.     But  what  feems  tp  have  led  tQ  it  is  the  opi- 
3  Inft.  16.         aion  hinted  at  by  Lord  Coke,  as  eptertained  by  fomc,  th^t 

the  offences  of  counterfeiting  the  (eals  and  the  coin  were 
only  febnies  at  common  law  |  or  if,  according  to  the  better 
opinion,  they  were  treafons,  yet  they  were  admitted  to 
1  HaIc,  iSi.  clergy,  which  liOrd  Hale  fay$  was  formerly  allo^^^d  in  (qmc 
ik^ndwABar-  ^*^'  ^^  tTcafon  J  and  certainly  it  was  allowed  ifl  thefe* 
riogtonoDthe  The  laft-mentioned  author  in  another  place,  fpeaking  of 
iHai^'iSc.^'  counterfeiting  the  feals,  fays  that  at  comipon  law  the 
ft  223.  a.  offence  was  treafon  or  felony,  according  to  the  king's  plea- 

fure  to  indi£l  for  either.     But  even  if  the  indictment  were 
hid  proditorie,  it  was  treafon  of  an  inferior  kind,  a  kind  of 
petty  treafon,  as  he  fays,  in  comparifon  to  thofe  of  (;om- 
pailing  the  king's  death,  levying  war,  or  adhering  to  his 
4Biac.C0ffl.S9.  enemies*,  which  opinion  is  adopted  by  Mr.  Juftice  Black* 
ftone.    That  there  was  a  manifeft  diftinflion  between  theqi 
appears  from  the  difference  of  the  judgment  at  coounoa 
xHaie,s23.95x.  law  between  the  treafons  for  counterfeiting  the  coixi  and 
feals,  and  thofe  of  a  fuperior  kind.  It  feems  doubtful  whether 
ruie  J  Hale,      the  ftat.  25  Ed.  3.  was  not  in  one  rcfpeA  introdu&ive  of  a 
»zo.  227.         jjg^  treafon,  which  was  pgt  fuch  at  common  law,  namely, 
as  to  the  bringing  of  foreign  money  into  the  realm ;  but 
iHale,  224.      this  is  confidered  as  fubjecl  only  to  the  fame  judgment  as 
other  treafons. relating  to  the  coin  :    and,  at  leaft,  in  other* 
IM.  220, 1.      refpeAs,   it  mud  be  confidered  that  the  ftatute  was  not 
intended  to  enhance  the  crime  or  puniihment  of  treafon  } 
for  the  judgment  in  the  cafe  of  the  coin  remains  as  it  did 
before  at  common  law.    If  then  the  offences  of  coun- 
terfeiting the  coin  and  feals,  admitting  them  to  be  treafont 
1^  common  law,  were  clergyable  |   and  that  ftatute  was  ia 

general 
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general  a  reftralnlng  ftatute,  and  n«t  deemed  to  enhance   Ch  IL  %  35. 

the  crime  of  trcafon  beyond  the  letter  of  it ;  and  as  receivers    "*7«v "/.    '" 

ctnnot  be  indidled  for  the  a&  of  counterfeiting,  Brnu  within  ■ 

che  words  of  that  ftatute,  by  force  of  which  they  would  be 

cufted  of  clergy^  as  all  other  kind  of  aiders  to  treafon  may,  i  Haie»  a^S. 

but  maft  be  indicted  fpeciEcally  for  the  icceipt  \    fo  it  may  ^^^' 

be   argued  that  by  force  of  that»  which  was  a   reftrain- 

2Dg  (latute,  receivers,  who,  do  not  come  evprefsly  within 

che  words  or  necefiary  implication  of  it^  (hdU  not  thereby 

be  fubjedled  to  greater  penalties  than  they  were  liable  to 

before  the  paSng  of  it.     And>  as  there  is  no  fuch  thing  at 

this  day  as  clergyable  treafosj  therefore^  as  Lord  Hale  fays,  ibid.  %yf. 

though  the  more  probable  opinion  may  be  that  fuch  receivers 

are  traitors  (and  fo  he  ftates  them  to  be  in  one  part  of  the 

Summary),  yet  the  more  merciful  opinion  is  againft  fuch  a  Ft,  infrtt, 

conftruAibn.     According  to  the  latter  opinion,  the  cafe  of  *^**°**' J*^^ 

John  Conier«  who  was  convi£led  upon  an  indictment  for 

traiteroufly  receiving  and  comforting  J.  F.,  knowing  him  to 

have  traiteroufly  counterfeited  the  coin,  &c.  was  confidered 

to  be  only  mifpriGon  of  treafon  \  and  he  was  at  length  par-> 

doned.    It  is  evident,  however,  from  the  ftatement  of  the 

reporter,  that  the  cafe  did  not  pafs  without  doubt.     And 

it  muft  be  admitted,  that  the  beft  modern  authoriticB  have  ^^^f^T.^^ 

'  Buroei  a  MS. 

adopte<l  the  Ari^er  conftruditon of  the  two;  confidering  it  20,  i. 

as  a  neceiary  one  refuhing  from  the  general  nile  of  law,  slTvUu\,  so. 

that  whatever  will  make  a  man  acceflary  before  or  after  in  ^«"''^* 

felony  will  make  him  a  principal  in  treafon ;  and  that  the 

ft*  25  Ed.  3*  having  declared  thefe  o&nces  to  be  high  aeafon, 

the  confcquence  follows  of  courfe.  It  fccms  aUb  to  be  greatly 

ftrengthened  by  this  confideration,  that  otherwife  the  receipt 

of  a  common  felon  would  be  a  higher  offence  than  the  receipt 

of  a  traitor  of  tly  kind,  which  appears  to  be  incongruous.    I  '^'  *  ^r *t^ 

have  eoBlented  myfelf  with  ftating  how  this  <)ue(Uon  (lands, 

aad  (haU  ibrbear  to  advaoce  any  im€t  opinion  of  my  own. 

As  to  what  (hall  make  a  man  a  receiver  or  maintainer 
HI  treafon,   thia  follows  the  general  rule  in  cafes  of   fe« 
lony,  to  which  I  refer.     Thus  much,   however,   may  be 
obferved  in  refpe£l  of  comnterfeiters  of  the  coin,  that  the 
bare  uttering  of  falfe  jxioney,  knowing  it  to  be  fo,  is  not  oiivn't<afe, 
fiich  a  maintaining  of  the  counterfeiter  as  .will.anKHint  to  foa.  341. 
tceafon,  but  merely  a  mifprifion :    yet,  if  this  were  done  >  MS.  Sum.  96. 
with  knowledge  of  the  coinerj  or  iu  concert  with  hiin,  it  JHjwk.Vb^iy. 

ro  was  ^•5^- 
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cb.  IT.  f  3^  wa8  raled  in  Olitet's  cafe  to  amount  to  treafon.  If  it  t^eftf 
''**"2^|  done  in  confequence  of  an  agreement  with  the  coonterfeiter 
-  before  the  counterfeiting,  it  makes  the  utterer  an  aider  and 

abettor  $  if  done  after,  he  is  a  receiver  and  maintainer. 
v6Gc0.x.c.3i.      The  ftat.  i6  Geo.  2.  c.  31.  has  further  prorided,  that  the 
jcjIo^ImM^  mere  aiding  or  aiBfting  any  prifoner,  convided,  attainted, 
Cuftodj.  or  committed  for  high  treafon,  to  make  his  efcape,  though 

no  efcape  be  aQually  madcj  (hall  be  liable  to  tranfportation 

for  feren  years. 

J  35.  2*  The  fecond  exception  to  thegeneral  rule,  that  allareprin* 

tfi  ^'  ?**  ^'^^  '*'  treafon^  is  where  the  fpecial  penning  of  any  aft,  creat-* 

H^trAni  cfvm  ing  a  new  treafon,  leads  to  a  different  conftruAion ;  whereon 

FoflTVii  *^**  ^®  ^  obfenred  that  the  con(lru£tion  has  in  general  been 

iHaU,i3$,6.  very  farourable  in  excluding  mere  receivers  or  comforters 

3*3-  3»«-  376'  jjfueif  the  f j^£t^  „Qt  named  in  fuch  aft,  from  the  penalties  of 

high  treafon,  if  others  who  may  be  confidered  as  accefiaries 
before  or  at  the  fa£i  are  exprefsly  named.  This  b  founded 
upon  the  principle  that  expreffum  facit  ceflare  taciturn. 
And  it  has  been  applied  to  ftatutes  where  even  the  word 
aiiirs  was  ufed,  when  joined  with  fuch  words  only  as  im- 
ported a  confent  to  the  offence.  But  even  in  the  cafe  of 
new-created  treafon,  he  who  refcues  the  traitor  from  pri- 
fon,  or  fuffers  him  voluntarily  to  efcape  from  his  lawful 
cuftody,  though  not  exprefsly  named  in  the  ftatute,  is  yet  % 
traitor  by  a  neccffary  conftruAion  of  law  upon  the  7&  itfelf  ; 
in  the  fame  manner  as  offenders  of  the  like  fort  were  pu- 
nifliable  at  common  law  as  traitors,  and  ftill  continue  fo 
though  not  named  in  the  ftat.  25  Ed.  3. 

11.  Nextj  as  to  the  evidence  nffeBing  accomplices* 

k  3'j.  As  it  happens  more  frequently  in  trials  for  this  than  for 

Ettidtnci^f  agi-  jiny  other  offence,  that  the  a£ls  of  fome  of  the  confpiratorSf 

MX « €<mi    .      .^  ^j^^  abfence  of  the  others,  are  given  in  evidence  againft 

them,  it  may  be  worth  a  more  particular  enquiry  in  what 

manner  the  rule  is  applied. 

In  this,  as  in  other  cafes  founded  in  confpiracy,  the  con-* 
fpiracy  or  agreement  among  feveral  to  zOt  in  concert  toge- 
ther for  a  particular  end  muft  be   eftablifhed  by  proof, 
.   before  any  evidence  can  be  given  of  the  ads  of  any  perfon 
not  in  the  prefcnce  of  the  piifoner.    And  this  muft,  gene- 

4  »"y 
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tally  fpeaking,  be  done  by  evidence  of  the  party's  own  afts,    Ch.  II.  §  37. 
^nd  cannot  be  coUcfled  from  the  a£ls  of  others,  independent      ^""f^c "* 
of  his  own;  as  by  exprefs  evidence  of  the  fa£t  of  a  previous  -^ 

confpiracy  together,  or  of  a  concurrent  knowledge  and  ap- 
probation of  each  other's  a£ls.  But  it  ma][  alfo  be  done  by 
evidence  of  the  afls  of  the  prifoner,  and  of  any  other  with 
whom  he  is  attempted  to  be  fo  conncded,  concurring  together 
«t  the  fame  time  and  to  the  fame  purpofe  or  particular  obje£l. 
And  here  the  evidence  of  a  confpiracy  is  more  or  lefs  ilrong, 
according  to  the  publicity  or  privacy  of  the  objefl  of  fuch 
concurrence,  and  the  greater  or  lefs. degree  of  fimilarity  in 
the  means  employed  to  cSec):  it.  The  more  fecret  the  one» 
and  the  greater  the  coincidence  in  the  other,  the  ftronger 
is  the  evidence  of  a  confpiracy.  Where  it  appeared  that  iCel  19, 
there  was  a  confpiracy  to  levy  war  in  the  Norths-Riding  of  *^  ^^*  ** 
Vorkifaire,  and  that  there  was  at  the  fame  time  a  fiifiilar 
confpiracy  in  the  We(l>-Riding,  in  which  latter  only  it  took 
place;  and  it  did  not  appear  that  thofe  in  the  North- Riding 
agreed  to  the  infurreAion  in  the  Weft,  or  that  they  knew 
any  thing  of  it :  it  was  agreed  that  the  former  could  not  be 
implicated  in  the  afis  of  the  latter.  And  yet  the  a£ls  of 
both  concurred  at  the  fame  time  to  the  Hme  general  obje£): } 
namely,  an  infurreflion  againft  the  government.  In  the 
cafe  of  the  £arl  of  Southamplbn,  in  that  of  Purchafe,  and  r;^/ ante,  p.  59* 
fomc  others  which  have  occurred,  there  was  an  adual  pre-  ^®^'**^- 
fence  and  particular  co-operation  and  aiding  in  the  very 
aAs  of  rebellion  ;  and  therefore  they  fell  under  a  different 
confideration. 

Bat  when  the  connexion  between  the  parties,  by  one  or        $  38- 
wher  of  the  means  above  mentioned,  is  once  eilabliflied ;  of  '^rlat^E^im€$ 
^hich  the  court  muft  in  the  firft  inftance  judge,  previous  ^v^^nftaU. 
to  the  admiffion  of  any  confequential  evidence  to  affedl  the 
prifoner  by  the  afis  of  others,  to  which  he  was  not  a  party 
or  privy ;  then  whatever  is  done  in  purfuance  of  that  con- 
fpiracy by  one  of  the  confpirators,  though  unknown  perhaps 
to  the  reft  at  the  time,  is  to  be  confidered  as  the  adi  of  all. 
This  miift,  however,  be  underilood  with  thofe  diftindions 
which  obtain  between  principal  and  acceiHry  in  felony,  in 
refpe£t  to  the  extent  of  their  liability  for  each  o'ther's  aQs ; 
fo  far  as  thofe  diftin£lions  are  applicable  to  treafon  and  mif- 
demeanor^  where  all  wHq  take  part  are  principals.    If  feveral  Kd.  19. 

H  perfons  ^  *  *  ? 
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.cb.  II.  ^  -fl,    perfons  agree  to  lerj  war,  fome  in  ooe  place^  and  txmt  tfl 
Ewdiiut,  *     another,  and  one  party  do  adually  appear  in  arms,  this  is  a 


■  leTjiog  of  war  by  all,  as  well  thofe  who  were  not  in  arms  as 

thofe  who  were,  if  it  were  done  in  parfuance  of  the  original 
concert :  for  thofe  who  made  the  attempt  were  emboldened 
*  by  the  confidence  infpired  by  the  general  concert,  and  there- 
fore their  particalar  a£ls  are  in  juftice  impnuble  to  all  the 
reft.   But  fuppofe  a  confpiracy  to  levy  war  and  a  plan  of  ope- 
rations  fettled,  and  thofe  to  whom  the  execution  of  them  is 
committed  afterwards  fee  occafion  to  Tary  in  certain  particu- 
lars from  the  original  phn,  which  is  accordingly  done  un* 
luiown  to  fome  of  the  confpirators :  yet  I  conceive  that  if  the 
new  meafures  were  conducive  to  the  fame  endr  and  that  io 
fubftance  the  original  confpiracy  were  purfucd,  they  all  re« 
main  refponCble  for  each  other's  a£ls. 
Kf  I  ▼.  Horfle         Upon  the  ttial  of  John  Home  Tooke  for  high  treafon^ 
Wof.  1794.  MS.  inoch  of  the  fort  of  evidence  to  which  I  have  alluded  was 

given.  '  The  indictment  was  for  compafiing  the  king's  death  % 
and  the  overt  a£ls  charged  were  in  fubftance,  that  the  pri- 
foner  with  ftveral  others  named  confplred  to  procure  a  con- 
Ircntion  to  be  called  to  ufurp  the  powers  of  government^ 
depofe  the  king,  and  fubvert  the  conftitution.  In  fupport  of 
which  the  counfel  for  the  crown  read  the  nHUUtes,  (being  firft 
verified  to  be  true  minutes  of  their  proceedings,)  of  two  fo« 
cieties  or  voluntary  aflbciations  of  perfons  calling  themfelves 
the  fociety  for  conflitutional  information,  and  the  London 
correfponding  fociety,  of  the  former  of  which  the  prifoner 
was  a  member :  and  alfo  various  letters  addreiled  from  fimi- 
lar  focieties  in  different  parts  of  the  country  to  the  fecretaries 
of  thefe  focieties,  found  in  their  pofFeOion  or  in  that  of  the 
members  of  the  other  focieties  who  correfponded  with  them. 
To  the  reception  of  this  body  of  evidence  there  was  fome 
oppoGtion  by  the  counfel  for  the  prifoner.  But  the  court 
fuled  that  all  thefe  papers,  and  the  a£ls  of  perfons  engaged 
in  the  fame  defign,  were  proper  to  be  received  as  evidence  of 
the  general  confpiracy.  Alfo  the  minutes  of  the  proceedings 
of  a  number  of  other  perfons  who  met  at  Edinburgh,  and 
o«llcd  themfelves  a  Britifh  convention  for  the  reform  of  parr 
liament,  to  which  the  fociety  for  conftitutional  information 

had  fent  a  delegate,  whofe  condud  they  approved  of,  were 
read  ;  thofe  minutes  having  been  found  on  one  Skirving  who 
a£ted  as  fecretary  to. chat  convention.    Evidence  was  alfo 

givea 
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given  of  a  book  called  the  fecond  part  of  the  Rights  of  Man,   ch.  il.  Jf  38/ 
by  Thomas  Paine,  which  the  focicty  for  cbnftitutional  in«      kwdencej 
formation  had  made  the  fubjed  of  their  thanks  to  the  author,  ■  ^ 

and  of  which  they  had  promoted  the  diftribution.  The  book 
was  proved  by  one  Jordan  a  bookfcller,  who  looking  at  it  faid 
that  he  had  publiflied  a  book  like  it,  and  of  the  fame  type; 
This  mode  of  proof  was  obje£led  to  \  but  the  court  over- 
ruled the  objeflioni  there  being  nothing  of  flri£t  identity  in 
the  inquiry.  Evidence  of  the  like  fort  was  given  upon  the  Rex  r  Hardf 
Other  trials  which  took  place  about  the  fame  period.  o.Voa!*Nor 

ind  Dct.  1 794.  MS. 

In  William  Stone's  cafe  before  mentionedi  evidence  hay-  Rexv.w.stonei 
ing  been  given  to  conncft  the  prifoncr  with  John  H.  Stone  cViltof  b!r?' 
and  Jackfon,  and  to  (hew  that  they  were  engaged  in  a  con-  ™'  3^  Geo.  3, 
fpiracy  to  tranfmit  to  the  French  enemy  an  account  of  tlic  and  6  Term  Rep, 
difpofitiop  of  the  people  of  England  in  cafe  of  an  invafionj  ^^^^^ 
the  fecretary  of  (late  was  called  to  prove  that  a  letter  of  Jack-  Vide  poit.  a.  C. 
fon'si  containing  treafonable  information  of  the  (late  of  this 
country,  had  been  tranfmitted  to  him  from  abroad,  but  in  a 
confidential  way,  which  made  it  improper  for  him  to  fay  by 
whom  it  was  communicated.  This  evidence  was  obje£ted 
to  on  the  part  of  the  prifoner,  as  the  letter  was  not  proved  to 
have  come  to  his  hands,  and  he  ought  not  to  be  afFe£led  by 
any  but  his  own  a£ls.  But  the  court  admitted  the  evidence ; 
and  Lawrence,  j.  obferved,  that  in  Tooke's  cafe  (above  re- 
JTerre.d  to)  he  had  alluded  to  the  cafes  of  Lord  StafEbrd  and 
Lord  Lovatt,  to  (hew  that  in  order  to  prove  a  confpiracy  the 
aQs  of  the  different  confpirators  were  admifTible,  though  afts 
to  which  the  prifoner  was  no  party:  and  that  in  this  cafe 
evidence  having  been  given  from  the  afls  of  the  prifoner 
himfelf,  fufficient  for  the  jiiry  fo  confider  whether  he  were 
not  one  of  a  treafonable  confpiracy  with  Jackfon  5  if  they 
ihould  be  of  that  opinion,  Jackfon's  a£ls  done  in  purfuance 
of  that  confpiracy  were  in  contemplation  of  law  the  a£ls  of 
the  prifoner.  And  Lord  Kenyon,  who  had  on  the  firfl  day 
t>f  tlie  trial  when  the  evidence  was  received  relied  altogether 
bn  the  authority  of  the  precedents  in  Hardy's  cafe  and  Home 
Tooke^s  cafe,  on  the  next  day  declared  himfelf  perfe£tly  fa* 
tisfied  on  principle  with  the  decifion  of  the  court :  of  which 
alfo  the  prifoner^s  counfel  then  (igniHed  their  approbation; 
A  paper  was  alfo  read  on  the  fame  trial  found  in  the  pofTefl 
fion  of  Jackfon^  in  the  hand-writing  of  one  Galliers  a  clerk 
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^  "•  5  ^''  ^^  ^*  defendant,  the  reading  of  which  was  at  firft  oppofed  ; 
E^Haut!     butafcerwards  the  paperwas  agreed  by  the  defendant's  coiinfci 

i*<  ■  to  be  eridencc,  when  they  found  it  contained  parts  of  fome 

other  papers  which  the  defendant  had  before  obtained  fmn 
other  perCons.  Another  paper  fe  fonnd^  which  was  alfo  in 
the  hasd-wrtting  of  Galliers,  was  not  allowed  to  be  read, 
merely  on  that  account,  as  evidence  of  its  having  been  fent  t9 
Jackfon  by  the  prifoner,  which  was  the  ground  on  which  it 
was  cfTered  by  the  counfel  for  the  crown ;  becaoie  it  waa 
properly  obrenred  it  did  not  follow  becaofe  the  defendant 
had  employed  Galliers  to  write  one  paper,  therefore  he  had 
employed  him  to  write  this.  What  were  th?  contents  or 
nature  of  the  paper  did  not  appear,  and  there  was  no  refo- 
lution  of  the  court  on  that  ground.  But  if  the  paper  had 
appeared  to  have  related  to  the  confpiracy  in  queftion,  it  mud 
I  conceive  in  that  ftage  of  the  trial  have  undergone  a  diftr« 
em  Gonfideration.. 

^  39.  But  further,  with  rcfpcft  to  the  trial,  the  general  rule,  ihaf 

"!fa/ruii%^n^  fl//jrf  principals  in  treafon^  muft  be  underftood  with  more 
ttthii  niiitk  rij}tci  limitation.  In  regard  to  all  a£ts  of  approbation,  incitement, 
1* MS.  Sum.  advice,  or  procuring  towards  that  fpecies  of  treafon,  which 
100,  t,  4.  in  judgment  of  law  falls  within  the  claufe  of  compaffing  the 

I  H-is/bijf  '   hing*8  death,  or  that  of  the  qticen  or  prince,  there  is  no  doubt 
but  thnt  the  party  may  be  tried  before  the  perfon  who  afted- 
vpon  fuch  incitement ;  becaufe  the  bare  advifing  or  encou- 
raging to  fuch  aflions  is  in  itfelf  a  complete  overt  a£l  of 
compaQing ;  and  it  is  totally  immaterial  whether  the  attempt 
(SomerviiVi       were  ever  made  or  not.    The  cafe  of  Somerville  proves  no 
J09!)*    "  *        Tti^xe,  than  this  \  though  the  rule  is  there  laid  down  in  general 
f'WciHalf^i3.  terms,  that  a  perfon  aiding  or  procuring  a  treafon  may  be 

tried  before  the  a£lor.  But  with  regard  to  all  olher  treafons 
witlun  the  (lat.  aj  Ed.  3.  if  one  advife  or  encourage  another 
\o  commit  them,  or  furnifh  him  means  for  that  purpofe,  in 
confequence  whereof  the  fa£t  is  committed,  the  advifer 
will  indeed.be  a  principal}  for  fuch  advice  or  affiftance  ' 
would  have  made  him  an  accefTary  before  the  fa£i*in  felony : 
but  if  the  other  forbore  to  commit  the  a£t  thus  advifed,  the 
advifer  could  not  be  a  traitor  merely  on  account  of  his  in* 
cITeflual  advice  and  encouragement}  though  his  condu£l 
would  be  highly  criminal :  for  it  cannot  be  faid  that  a  perfon 
procured  an  ofience  which  io  truth  was  never  committed. 

In 
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In  thefe  cafes  therefore  the  trfeafon  is  of  a  deritrative  satiiret  Ch.  n.  §  39, 
and  depends  entirely  upon  the  queftiony  Whether  the  agent  ^'TrUl^' 
haVe  or  have  not  been  guilty  of  fuch  treafon ?    the  proof  of  tm 

which  can  only  be  legally  eftabliihed  by  his  convi£llon,  if  he 
continue  amefnable  to  jufticCf  or  his  attainder  by  outla wry,  if  { <  Hale,  6x3. 
he  abfcond  ;  unlefs  the  accefiary  choofe  to  waive  the  benefit  *      **»»4»J 
of  the  law,  and  fubmit  to  a  triaL 

The  fame  rule  holds  in  cafe  of  af&ftance  or  proteSIoa  to  zMS.Som.zoi« 
a  traitor  rfter  the  faft  in  all  cafesj  or  of  permitting  or  pro-  J.®*'      __    g 
curing  his  efcape  from  caftody*    The  party  knowingly  aSbrd*  i  Hale,  235, 7, 
ing  fuch  proteflion  or  contributing  to  fuch  elcapCi  if  the  \^^\  p 
-treafon  have  been  in  fa£i  committed,  will  be  a  principal  Bro.Trcafon.ir* 
traitor  j  but  the  faa  of  the  principal's  guilt  muft  firtt  be  J^t^  ^^^'S 
cftabliflied,  and  notice  of  it  mud  alfo  appear  to  have  been  cuftody,  pott. 
received  by  him  who  naay  be  called  the  acceiTary  after.    For 
it  cannot  be  faidthat  a  perfon  received  orCuccoured  a  traitor 
knowingly,  that  is,  with  a  knowledge  of  the  treafon's  having 
been  committed,  when  in  truth  either  no  fuch  treafon  was 
committed  by  him,  or  the  receiver  was  altogether  ignorant 
of  it.     But  it  would  be  fufficient  if  a  refcuer  knew  that  the 
party  was  committed  for  high  treafon,  if  in  fa£i  he  were 
guilty  of  it :  and  though  he  were  not  guilty  of  it,  yet  it 
would  be  a  great  mifdemeaiior  to  refcue  one  under  fuch  a 
charge,  or  fuffer  him  to  efcape*     And  though  the  party  him* 
felf,  committed  for  treafon  and  breaking  his  prifon,  may  be 
tried  for  that  offence  before  he  is  convided  of  the  treafon^ 
yet  it  can  only  be  for  felony,  upon  the  (latute  de  frangentibua  ,  ^^ ,  ^  ,^ 
prifonam.    So  if  both  be  indidied  together,  the  jury  mud  be  >  Hale,  23$. 
firft  charged  to  inquire  of  the  guilt  of  the  principaL  *  *'  *^^ 

By  a  temporary  a£t  of  the  14  Eliz.  c.  2.  the  confpiring, 
imagining,  or  going  about  unlawfully  and  malicioufly  to  fet 
at  liberty  any  perfon  committed  for  high  treafon  or  fufpicion 
thereof  before  indi£lment,  and  fetting  forth  the  fame,  or  deip 
daring  it  by  exprefs  words,  writing,  or  ocher  matter,  was 
made  mifprifion  of  treafon  \  but  after  indiftment  of  the  prin** 
cipal  it  was  made  felony  fo  to  confpire,  and  declare  fuch  con* 
(piracy  ;  and  after  his  conviction  or  attainder,  it  was  made 
high  treafon  fo  to  do«  On  this  Lord  Hale  obfcrves,  that  1  Hile>  3»^ 
•nder  the  ftat.  25  £d.  3.  if  there  were  only  a  commitment 
of  the  principal  for  treafon,  but  no  treafon  in  ^^Qi  committed 
by  him,  the  fettiog  him  at  Uberty  was  no  treafon.  And  that 
tks  mere  confpiring  to  do  fo,  though  manifcftcd  by  ooen 
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Ch.  II.  §  79.    aft,  neither  was  nor  is  treafon,  though  th^  patty  imprifonecf 
TriaU        were  indifled  or  even  attainted,  but  only  a  bare  mifdemeanor 


■'  -'   punifhable  by  fine  and  imprifonment ;  that  is,  provided  the 

ponfpiracy  were  not  cfFeftcd. 

It  is  not  equally  clear  how  the  rule,  with  refpeft  to  the 

courfe  of  trial,  would  be  in  the  cafe  of  a  conJlruBive  levying 

of  war,  namely^,  in  regard  to  fuch  perfons  as  accidentally 

join  others  in  the  commidlon  of  unlawful  and  traiterous  a£lS| 

but  without  any  knowledge  of  their  pr^ous  traiterous  de- 

fign,  which  previous  defign  alone  conflicutes  fuch  a£ls  to  be 

high  treafon.     That  fuch  an  aiding  and  fupporting  in  the 

very  aft  .of  rebellion  does  make  the  parties  guilty  of  high 

treafon,  notwithilanding  their  ignorance  of  the  treafonable 

Purchafe's  cafe,  .  intent,  is  clcar.     This  was  exprefsly  determined  in  the  cafe 

Tst! Trts?"*  of Purchafe  before  mentioned.     The  three  diffenting  judges 

Trevor,  C.J.      in  that  cafe  grounded  their  opinipn  on  the  confideration  that 

pS  b/'  ""*    *'  ^^s  "^^  direftiy  found  that  he  aided  and  affifted  the  faid 

MS.  Tracy,  17,    traitors,  though  they  agreed  that  the  mob  were  continuing 

their  aft  of  treafon  when  he  joined  them.    The  fame  doc- 
trine was  hplden  in  the  cafe  of  the  Earl  of  Southampton,  and 
Antey  p.  59*       thofc  who  len^  their  afiiftance  to  EfTex's  rebellion  \  and  alfo 

by  a  majority  of  the  judges  irt  the  cafes  of  Appletree  and  La- 

soCar. «.  timer,  in  the  20  Car.  2*     But  in  each  of  thefe  cafes  thofe 

' '  ' '  '       who  were  aftually  privy  to  the  defign,  and  took  a  principal 

part  in  the  very  afts  of  treafon,  were  indifted  and  convifted 

af  the  fame  time.     Tet  it  muft  be  conddered  that  in  this  as 

in  all  other  cafes  grounded  in  confpiracy,  where  feveral  per-* 

fons  take  the  fame  or  different  parts  all  tending  to  the  fame 

«   end,  that  of  itfelf  is  prima  facie  evidence  that  they  all  afted 

with  the  fame  defign. 

I  (hall  next  confider  where  the  trial  is  to  b^  had^  and  tho 
Itpanner  in  which  it  is  regulated. 

Of  the  Trial, 

I  40.  The  flat,  i  &  2  Ph.  &  Mary,  c.  10.  cnafts,  <«  that  all 

TVifli/f  vjbat     trials  hereafter  to  be  had,  awarded,  or  made  for  any  treafoni 

1  &  a  Phr&  M«  ^^^^  ^  ^^^  *"^  "^^^  ^"^y  according  to  the  due  order  and 

«.4o.  f.  7.         courfe  of  the  common  laws  of  this  realm,  and  not  othcrwifev 

1  And.  105.        This  offence  is  triable  therefore,  like  all  otherS)  in  the  county 

^herp  the  pfience  iff  cofi^i^tted^  diat  is»  v|iere  ^e  overt  aft^ 
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charged  in  the  indi£lmcnt  were  done ;  but  as  I  (hall  hcrcaTtcr   Cb.  ii.  §  40. « 
inew.  It  18  enough  if  one  overt  a«  be  proved  in  that  county.  _ 

The  above  aA  of  Philip  and  Mary  is  a  virtual  repeal  of  the  pofi,  r.  61. 
ftatutcs  of  the  26  and  the  32  Hen.  8.  c.  4.  as  to  the  trials  of  \^^*  '^^* 
treafons  committed  in  Wales  \  for  though  the  indidment  is       jTaht, 
not  properly  the  trial,  yet  it  is  fo  conne£led  therewith  that  ^^^'  *3^* 
they  cannot  be  feparated  in  this  refpefl  without  fpecial  pto- 
viHon  for  that  purpofe ;  and  it  is  alfo  a  repeal  of  the  ilat- 
33  Hen.  8.  c.  23.  as  to  treafons  in  general. 

Treafons  committed  on  the  high  feas  are  triable  before  the  <rreafinx  on  High 
admiraly  by  commiflion  under  the  great  feal,  by  virtue  of  the  ^g^  8,  c  ic. 
ftat.  aSHen.  8.  c.  15.  which  in  this  refpefl  ftands  uhre-  ^</^  tit.  Piracy. 
pealed  by  the  flat.  1  Mar.  ftat.  i.  c.  t.  i      c,a  a. 

As  to  other  treafons  committed  out  of  the  realm,  provifion  Foreign  Treafcnt. 
is  made  by  the  ftat. 35  Hen.  8.  c.  2.  which  ena£ts,  "  that  M/rimie,a84. 
all  manner  of  oflFcnccs  being  then  already  made  or  declared,  V'\^^^'  5  * 

.  '  6Ed.6.  c.  IX. 

or  after  to  be  made  or  declared  by  any  law  of  this,  realm  to  f.  6.  Ib  to  the 
be  treafons,  mifprifpns  of  treafons,  or  concealment  of  trea-  ^^*,'Hak  aoj,, 
fons,  and  committed  by  any  perfon  out  of  this  realm  of  £ng-  5>  6. 
land,  (hall  be  from  thenceforth  inquired  of,  heard,  and  deter- 
mined before  B.  R.  by  jurors  of  the  fame  (hire  where  the 
faid  bench  (hall  (it,  or  elfe  before  fuch  commifTioners  and  in 
fuch  (hire  of  the  realm  as  (hall  be  afligned  by  the  king's 
commiflion  [a)^  and  by  lawful  men  of  the  fame  (hire ;  in  like  (^)  which  com. 
manner  and  form  to  all  intents  and  purpofes  as  if  fuch  trea-  JJ*i^°i,°fife*** 
fons,  &c.  had  been  committed  within  the  fame  (hire  where  kfng's  fign  ma- 
they  (hall  be  fo  inquired  of,"  &c.    By  f,  2.  the  privilege  of  "h^lTh^Sr^' 

peerage  is  faved.  by  virtue  of  a  warraoC  fo  figned.    i  Hale,  284. 

A  like  provifion  is  made  With  refpeA  to  Scotchmen  by  yAnn.  cix. 
the  ftat.  7  Ann.  c.  21.  f.  5.,  who  are  triable  before  com-  ^'5- 
millioners  in  any  (hire,  ftewarty,  or  county  of  Great  Bri* . 
tain,  as  (hall  be  afligned  by  the  crown  for  all  treafons  and 
mifprifion^  of  treafons  committed  out  of  the  realm  of  Great . 
Britain. 

Neither  the  ftat.  35  H.  8.  c.  2.  nor  the  28  H.  8.  c.  15,,  a  Hawk.  ch.a5. 
•oncerning  the  trial  of  treafons  on  the  high  feas,  arc  repealed  J'^^j^    ^^  - 
by  the  ftat.  i  &  2  Fh,  &  Mary^  c.  10.;  for  that  was  only  316. 
meant  to  reftore  the  common  law  trial  of  treafons  within  v°a^lhan'»cafe 
the  realm,  in  which  great  iimovations  had  been  made  in  5  St.  Tr.  3S. 
the  reigns  of  Henry  8.  and  Edward  6.     But  there  was  no  ^  jn^'  ^^  *^' 
way  regularly  appointed  at  common  law  for  the  trial  of  poft>  p-  i9S* 

il  4  tte^fona 
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ch.  II.  §  40.    treafons'cotnmitted  out  of  the  realm,  as  may  be  colkAed 
^*\    from  the  preamble  to  the  flat.  35  H.  8,  c.  a,    Tct,  if  the 


«  Hawk.ch.  15.  court  remove  iato  a  diHereat  county  from  that  wherein  the 
f-  50*  indi£tment  was  found>  the  trial  muft  (till  be  bj  jurors  re- 

2  And.' 105.       turned  from  the  firft  county,  agreeable  to  the  rules  of  the 

common  law. 

One  fpecies  of  treafon,  namely,  that  of  committing  hofti- 

FW!r  ttt.  Piracy.  lities  at  k^^  under  colour  of  a  foreign  commifiion,  or  any 

other  fpecies  of  adherence  to  the  king's  enemies  there,  may 

be  indi£led  and  tried  as  piracy  by  virtue  of  the  flats.  2&  H.  8« 

C.  is^    II  &  12  W.  31  c.  7.    and  18  Geo.  2.  c.  30. 

$  4T.  There  are  indances  in  the  books  of  trials  in  England  for 

T^ragn  fyftn-  high  treafon,  committed  by  Irifhraen  in  Ireland  before  the 
O'Ro.kcVcafe,  uiiioii;  one  of  them  in  the  cafe  of  an  lri(h  peer,  who  ob- 
J  Hale,  155.  jtjfled  without  avail  to  the  defc£l  of  trial  by  his  peers.  This 
Sir  John  Per-  has  not  pafTcd  without  qucdion :  but,  fince  the  legiflative 
^^^^tTt^'%  incorporation  of  the  two  countries/ thefe  cafes  cannot  be 
Lo^dM<G^irel  brought  into  precedent  again.  And  very  (faortly  before  the 
jVuTf.  049.  ^^^^^  ^^  aft  paflcrd  directly  repugnant  in  fpirit  to  thofe 
Dy.  360.  b.cjn-  authorities.  This  was  the  temporary  aft  of  the  39  Greo.  3. 
yid$  1  Hawk.  c.  44.  f.  7,  8.,  by  which  it  was  provided,  **  that  perfons  fent 
«b.  \y  (.  3v      from  Ireland  to  this  country  for  fafe  cuftody,  charged  with 

treafon,  fufpicion  of  treafon,  or  treafonable  praftices  there, 
and  perfons  taken  up  in  this  country,  on  a  charge  of  the 
fame  offences  committed  in  Ireland,  may  he  detained  here 
in  fuch  places  as  his  majedy  may  think  fit ;  but  that  fuch 
perfons,  when  entitled  by  the  law  of  Ireland  (if  they  had 
been  in  cuftody  there)  to  be  tried  or  difcharged,  may  apply 
to  the  court  of  B.  R.  or  any  judge  thereof,  who  fhall  order 
them  to  be  difchargedji  or  fent  to  Ireland  to  be  dealt  with 
j^ccording  to  law." 

It  feems  to  me  that  the  true  queflion  in  fuch  cafes  isj) 
whether  by  force  of  the  relation  between  a  foreign  depend- 
ency and  the  parent  flate,  the  legiflative  afts  of  the  latter 
be  or  be  not  binding  proprio  vigore  upon  the  inhabitants  of 
iHaie»i56.  8.    jhc  foipnier.     But  with  refpeft  to  all  thofe  colonies  and  de- 
cafc,  J  » eatr.      pendencies  of  the  crown  of  England,  which  remain  under  its 
5^?*  »*  J         leciflative  control,  all  treafons  committed  therein  areundoubt* 
1  MS.  Sum.  27.  edly  triable  here  by  force  of  the  flat.  35  H.  8.  c.  2.  although 

A^fwatrlwie  ^^^1  ^^^  ^*^^  ^^^^  fpccial  laws  of  their  own  applicable  to 
o.  B.  1777.  '*  ^flminals^  ^nd  jurifdiftion  fo^  fheir  trials*  This  feems  to 
i^^ch,.^^,  Wfc 
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arifc  of  neceflity  from  the  very  nature  of  the  tie  of  allegiance  ch- 11.  §  41. 
by  which  they  arc  knit  to  the  crown  of  England,  unlcf^  ,.*!!!ll-_!!ll 
there  be  any  ezprefs  convention  or  (lipulation  that  the  fub-> 
jeds  thereof  fhall  only  be  judged  by  their  own  particular 
laws  and  tribunals.  In  Piatt's  cafe  above  referred  to,  it  was 
faid  by  the  court,  that  the  aftcient  opinion  was,  that  adhe«» 
rence  to  the  king's  enemies  within  the  nieaning  of  the  flat, 
25  Ed,  3.  c.  2,  might  even  before  the  ftat.  35  H.  8.  have 
been  tried  by  the  rules  of  the  common  law  within  the  king- 
dom, though  the  aid  and  comfort  were  afforded  out  of  it ; 
but  that  every  other  fpecies  of  treafon  committed  without 
the  realm  could  only  be  tried  here  under  the  provifions  of 
that  zOi. 

The  ftat.  35H.  8.  however,  docs  not  include  Wales,  which  (c.  1.) 
is  within  the  realm  of  EqgUnd ;    nor  Scotland,  which  is 
incorporated  therewith  by  the  zQt  of  union.    During  the 
rebellion,  which  began  in  Scotland  in  the  year  17451  an  (T9G.1.  c.9.][ 
a£l  pafled  empowering^  the  king  to  iflue  commiflions  for 
trying  the  rebels  in  any  county  of  the  kingdom,  in  the  fame 
manner   as  if  the  treafons  had  been  committed  in  that 
county »    Alexander  and  Chatles  Kinloch,  two  of  the  rebels.  The  cafe  of  the 
who  were  Scotchmen  born,  and  indided  for  overt  afls  of  ,746.  FoftlTic, 
high  treafon  committed  in  Scotland,  infifted  upon  the  benefit  <^«  ^3* 
of  the  a£l  of  union  in  a  plea  to  the  jurifdidion  of  the  fpecial 
commiflioners  in  Surry;    which  was  over*ruled  upon  the 
authority  of  the  ftatute  under  which  the  'court  fat.    Upon 
that  occaGon  Mr.  Juftice  Fofter  was  of  opinion,  that  the 
obje£lion,  if  any,  was  available  upon  the  pica  of  not  guilty  \ 
for,  unlefs  the  cafe  of  the  prifoners  was.  brought  within  the 
a£l,  they  would  have  been  entitled  to  an  acquittal  for  want 
of  proving  an  overt  z6t  in  the  county  where  the  commiflioa 
fat,  and  from  whence  the  jury  came :  or,  as  the  merits  of 
the  objedion  appeared  on  the  face  of  the  indiclment,  which 
fet  forth  ,the  ad  of  parliament,  and  laid  the  overt  ads  ia 
Scotland  according  to  the  fad,  it  was  alfo  open  to  them  to 
move  in  arreft  of  judgment  on  the  fame  ground. 

This  and  other  ads  of  the  like  kind  were  neceflary,   be-  BuraersMS. 
caufe  Scotland  being  by  the  ad  of  union  within  the  realm,  5^'cJiVin't 
the  Scotch  rebels  could  not  have  been  tried  in  England  for  cafe,  7  Co.  3. 15; 
ads  of  rebellion  committed  in  a  (hire  of  Scotland  without  a 
fpecifd  authority  for  that  purpofe. 


As 
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f  As  to  tbfi  Mode  in  which  Trials  for  this  Offence 
M).irr^.  .       JbaU  be  reflated. 

jteguiationi  ef         "^^  legiflatufc^  for  thc  fafcguard  of  the  fubje^l  under 
TriaJ  hyft^u       thc  Weight  of  a  ftatc  profecution>  and  the  popular  odium 

of  fo  deteftable  a  charge^  have  deemed  it  necefiary  to  maker 
fpecial  proviGon  by  feveral  ads  of  parliament|  particularly^ 
by  the  ftat.  7  W.  3.  c.  3.  Thefe  may  be  conCdered  under 
the  following  heads  of  inquiry : 

1.  To  ivhat  Treafons  ihefe  Kegulatiom  extend. 

2.  Before  what  Tribunals m 

3.  Within  what  Time  Profecutions  tnujl  be  commenced* 

.    4.  IFhen  and  what  OhjeElions  may  be  taken  to  Want  of  Form 
in  the  IndiBment, 

5.  By  what  Witnejfes  and  Evidence  the  InSclment  muft  Be 

/upported. 

6.  To  what  Privileges  the  Defendant  is  entitled  in  preparing 

for  and  making  his  Defence* 

f  43«  !•  The  a&  of  the  7  W,  3.  c.  3.  for  regulating  trials  la 

^w'LrviTf  ^^^^  ®^  ^^i^  treafon  and  mifprifion  of  treafon,  is  confined 
7  w;  3.  c.  3.  to  high  treafons  (except  in  the  particulars  after  noticed^) 
^%\  **  "*'  whereby  any  corruption  of  blood  may  or  fhall  be  made  to 
1  MS.  Sum.  51.  the  offender  or  his  heirs,  and  ta  thc  mifprifions  of  fuch 
a  MS.  Sum.  477.  treafons.  The  ift  and  2d  feflions  are  exprefsly  limited  to 
rz^'ft  G  *"  ^^^^  treafons,  and  all  the  fubfequent  claufes,  except  the  loth 
c.  30.  enabiii!g  and  X I  th,  ufe  words  of  reference.  This  muft  be  intended 
Jd'S'hiTtoS-  ®^  a^lfwch  treafons,  as  well  thofe  created  by  ftatutes  fubfc- 
fon^Scc.wbtrely  qucnt  as  before,  where  the  corruption  of  blood  is  not  faved 
S/»!2r'ir  ^y  ^^  ftatute.  And  therefore,  if  high  treafon  be  committed 
tMdt,  to  defend  on  the  high  feas,  the  defendant  in  a  profecution  under  the 
^mfrf,      ^      ftat.  28  H.  8.  c.  15.  will  be  entitled  to  the  benefit  of  thfe 

afl,  notwithftanding  the  doubt  (though  as  Mr.  Juftice  Fofter 
conceives,  without  juft  ground),  whether  a  corruption  of 
blood  be  wrought  in  chat  proceeding  (a}«    But  the  cafes  of 

{a)  It  is  probable  thit  Mr.  Juftice  Fofter  b»d  ia  view  a  cifc  at  an  Adnufiltf 
Scflioos  in  July  1705,  where  PoweU,  J.  (aid,  and  which  was  agreed  bjr  the  civi«  . 
liani,  that  it  had  been  ruled  by  aU  the  judi^et  thit  the  ftat.  7  W.  3.  eitendi  to 
treaibni  on  thc  fcst  though  they  do  not  make  a  corruption  of  blood,  and  the  pur« 
▼iew  of  the  ftatute  confines  it  to  treafons  whereby  any  corruption  of  blood  fliall  bo' 
made :  for,  faid  Powell,  J.  thofe  words  were  expounded  to  relate  to  the  treafons  of 
counterfeiting  the  coin,  &c.  which  arc  there  exce^te4»    M^  T^^h  '54  ^  'S^ 
fW<  Vau^Wi  fafe,  5  Su  Tf*  37. 

pett| 


Of  High  Treafon.  J07 

petty  treafon,  of  treafons  created  by  a£ls  faving  the  corrup*  ch.  11.  §  43. 

tion  of  blood,  and  of  the  treafons  exprcfsly  excluded  by  the  r^uLk,, 
13th  fe£lion  of  the  ad,  of  counterfeiting  the  king's  coin  {a). 


the  great  feal,  privy  feal,  fign  manual,  and  privy  fignet,  all  Foft.  say. 
ftand  upon  the  fame  foot  as  they  did  before  the  making  of  this 
a£l.  By  the  ftat.  6  Geo.  3«  ^-  53*  the  fame  cafes  are  excepted 
out  of  the  ftat.  7  jinn,  c,  21.  /  11.  after  mentioned,  which  ^ide  poRyf.^!, 
is  auxiliary  to  that  of  W.  3. ;  and  the  fame  ftatute  of  Geo.  3. 
alfo  provides,  that  nothing  in  the  faid  ftatute  of  Ann.  (hall 
extend  to  any  indi£tment  for  high  treafon,  or  to  any  pro- 
ceedings thereupon  againft  any  offender,  who  by  any  z€t 
Or  a£ls  now  in  force  is  to  be  indi£ted,  arraigned,  tried,  and 
convided  by  fuch  like  evidence,  and  in  fuch  manner  as 
is  ufed  and  allowed  againft  offenders  for  counterfeiting  the 
king's  coin. 

The  operation  of  the  ftatute  of  King  William  has  been 
llill  further  confirmed  by  a  late  a£t,  which  took  its  rife  from 
the  attempt  of  a  wretched  maniac  of  the  name  of  Hadfield 
to  aflaflinate  his  majefty,  by  firing  a  piftol  at  him  as  he  entered 
the  theatre  at  Drury*lane.  The  rcafon  of  the  ftatutr,  which 
is  very  (hortly  hinted  at  in  the  preamble,  is  obvious :  it  was 
thought  incongruous  that  greater  privileges  and  indulgence 
(hould  be  allowed  to  a  prifoner  upon  his  trial  under  a  charge 
for  afTadlnating  or  attempting  the  life  of  his  fovereign,  than 
if  he  had  made  the  fame  attempt  upon  the  life  of  any  of  his 
majefty's  fubjefis.  Upon  this  occafion  the  prifoner  had  the 
benefit  of  the  ftat.  of  King  William,  and  foon  after  the  legif- 
lature  paffed  the  following  law : 

By  ftat.  40  Geo.  3.  c.  93.  reciting  "  that  it  is  expedient  that  40  C  3.  e.  95. 
in  cafes  of  high  treafon  in  compafEng  or  imagining  the  death  pfsT^puMtU 
of  the  king,  and  of  mifprifion  of  fuch  treafon,  where  the  ^»£"*f*rfiH.  • 
pvert  z£t  or  zGts  of  fuch  treafon  alleged  in  the  indidment 

{a)  A  doubt  has  be«n  thrown  out,  Whether  other  treafoni  relating  to  coin,  not  y^g  foft.  Si6» 
the  king*s  coin,  are  within  thii  exception ;  nanielj,  the  importing  coin  counter* 
feited  to  the  fimilitude  of  Engliih  coin,  and  the  counterfeiting  foreign  coin  made 
current  here  by  proclamation  ;  in  both  of  which  a  corruption  of  blood  is  worked  ? 
Undoubtedly  thefe  Hand  in  pari  ratine  with  the  exception  aa  to  the  counterfeiting 
of  the  king*s  coin  ftridlly  fo  called ;  and  to  avoid  a  palpable  incongruity,  which 
t»naoi  be  imputed  to  the  legiflarure,  ought  to  receive  the  Tame  conftru£iion.  Be- 
iides,  in  the  latter  cafe  any  coin  which  is  current  here  by  the  king*s  authority  may  ' 

jttftly  be  deemed  the  king*s  coin,  unlefs  the  apparent  fenfe  of  a  ftatute  lead  to  4  » 

liSiprcnt  conftru^ioD  j  the  contrary  of  which  is  the  cafe  hcrct 

(hall 
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Ch.  IT.  %  4|.    fliall  be  the  aflTaffination  or  killing  of  the  king,  or  any  dire£k 
Jtegulatumi.     attempt  againft  his  life,  or  any  dire£t  attempt  againft  hig 

iiiiw  perfon,  whereby  his  life  may  be  endangered,  or  his  perfon 

may  fuffer  bodily  harm,  the  trial  for  fuch  offence  fliould  not 
be  different  from  trials  for  marder  or  wilful  and  malicious 
(hooting  s  cxu€t%%  that  in  all  cafes  of  high  treafon  in  com- 
pa(fing  or  imagining  the  death  of  the  king,  and  of  mifpriGon 
of  fach  treafon,  where  the  overt  ^(k  or  a£ls  of  fuch  treafon 
which  (hall  be  alleged  in  the  indiflment  (hall  be  affaflination 
or  killing  of  the  king,  or  any  dired  attempt  againft  his  life, 
or  any  dire£k  attempt  againft  his  perfon,  whereby  his  life 
may  be  endangered  or  his  perfon  may  fuffer  bodily  harm^  the 
perfon  or  perfons  charged  with  fuch  offence  (hall  and  maybe 
indidled,  arraigned,  tried,  and^attainted  in  the  fame  manneri 
and  according  to  the  fame  courfe  and  order  of  trial,  in  every 
refpe£k,  and  upon  the  like  evi<ience,  as  if  fuch  perfon  or  per- 
fons ftood  charged  with  murder :  and  none  of  the  provifiohs 
contained  in  the  feveral  a£ls  of  the  7  W.  3,  and  7  Ann.  re« 
fpeflively,  touching  trials  in  cafes  of  treafon  and  mifprifion 
of  treafon  refpeAively,  (hall  extend  to  any  indiftment  for  high 
treafon  in  compaffing  and  imagining  the  death  of  the  king, 
or  for  mifprifion  of  fuch  treaf6n,  where  the  overt  z6t  ot  ads 
of  fuch  treafon  alleged  in  the  •  indiftment  (hall  be  fuch  as 
aforefaid  r  but  upon  conviAion  on  fuch  indidment,  judg« 
ment  (hall  be  neverthelefs  given,  and  execution  done,  as  ia 
other  cafes  of  high  treafon/' 


544- 

Be  fori  ttfbat 
'tribunalu 
7  W.  3.  c.  3. 
#*•  10,  II,  12. 
Joft.  »46. 
^Inft.  156.  b. 
Moor,  62%. 
4  Blac.  Cofflt 
a6a« 


2.  Before  what  Triiunali, 

The  ftat.  of  W.  3.  is  not  only  applicable  to  examinattona 
of  fuch  treafons  before  the  ordinary  courts  of  juftice,  but 
fpecial  provifion  is  alfo  made  therein  for  a  more  equal  and 
indifferent  trial  of  peers  in  the  like  cafes.  Before  this  time, 
upon  the  trial  of  a  peer  in  the  court  of  the  high  fteward, 
the  peers  triers  were  a  feleQ  number  returned  at  the  nomi. 
nation  of  the  high  fteward.  This  was  the  real  mifchief» 
though  not  that  which  is  fpecified  in  the  %£t ;  and  for  re- 
medy thereof  it  is  enaAed,  «  That  upon  the  trial  of  any 
peer  or  peerefs  for  high  treafon  or  mifpriGon,  all  the  peers 
who  have  a  right  to  (it  and  vote  in  parliament  (hall  be  duly 
^mmoned|  twenty  days  at  leaft  before  the  trialj  to  appear  at 

foch 
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fuch  trial ;  and  that  every  peer  fo  fummoned  and  appearing    Ch.  n.  €  44* 
fliall  vote  in  the  trial  of  fuch  peer  or  peerefs,  havhig  firft     fLeguUtiottu 
taken  the  oaths  appointed  by  the  ad.''    This  claufc  refers  ■      ■ 

to  trials  for  treafons  generally,,  and  is  not  confined  to  fuch  ^^'pFoft**** 
treafons  only  as  corrupt  the  blood.    It  is  followed  by  a  itjW.  3.  c.  3^ 
provifo,  that  nothincc  in  the  a£k  contained  (hall  extend  *♦  to  ^'  "•  ^^^ ."" 

*^       .  ,  ^     ,  1-         •  1-  •  tending  to  im- 

any  impeachment  or  other  proceedings  m  parliament  in  any  peackmcntor 
kind  whatfoevcr."    But  notwichftanding  the  generality  of  f^rin^iuT 
thefe  latter  words  it  was  clearly  fettled  in  the  cafes  of  the  <»«"(. 
Earls  of  Kilmarnock  and  Cromartie,  and  of  the  Lord  Bal-  c.30.  aiite,p»io^ 
merino,  that  they  do  not  extend  to  exclude  the  trial  of  ^wc*5''    g^ 
peers  in  full  parliament  in  the  ordinary  courfe  of  juftice^  Cafei  of  the 
but  that  they   are  entitled  to  all  the  benefit  of  the  aft,  Lord»i|pim«- 
And,  accordingly,  upon  the  trial  of  thofe  .peers  for  high  and  BainMiino. 
treafon,  all  the  lords  were  fummoned,  and  fuch  as  appeared 
took  the  oaths  appointed  by  the  a£k. 

3.  Within  what  Time  Profecutions  muft  ie  commenceJL 

By  the  fame  a£l  of  William  no  profecution  (hall  be  for        f  45. 
any  of  the  treafons  or  mifprifions  within  the  ad,  committed     ^^^^  '"^ 
in  England,  Wales,  or  Berwick  upon  Tweed,  "  unlefs  the  7  W.  3.  c*  3, 
indidlment  be  found  by  a  grand  jury  within  three  years  Poft.  149* 
after  the  offence  committed j"    "except  (by  f.  6.)  where 
any  perfon  (hall  be  guilty  of  defigning,  endeavouring,  or 
attempting  any  afTaifination  on  the  body  of  the  king,   by 
poifon  or  otherwife,**  in  which  cafe  the  profecution  may  be 
at  any  time. 

The  above  limitation  is,  by  the  tenor  of  the  ftat.  7  Ann. 
c.  21.,  extended  ta  treafons  of  the  like  kind  committed  in 
Scotland.  It  was  fo  underdood  at  the  time  of  the  rebellion 
in  1 7 15;  and,  therefore,  after  all  the  proceedings  upon 
the  fpecial  commiQions  in  England  were  at  an  end,  another 
fpecial  commiflion  went  into  Scotland,  merely  for  the  finding 
bills  of  indiAment  in  the  proper  counties  and  (lewarties,  in 
order  to  prevent  the  limitation  taking  place. 

4.   When  and  what  OhjeBions  may  be  taken  to  the  Form  ef  the 

IndiHment, 

<<  No   indi£lment   for  any   of  the    ofiences  aforefaid,        ^  46. 
tior  any  procels  or  return  thereupon,  (hall  be  qualhed  for  Ohjeahnt  f  firm 
mif-writing,  mif-fpelling,  falfe  or  improper  Latin,  unlefs  the  -w.  3.C.  3.V9. 
exception  be  taken  in  court  by  the  prifoneri  or  his  counfel 
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afiigned,  before  any  evidence  be  given  in  open  couft  U(yd9 
fuch  indiftment;  and  no  fuch  niif-writing,  mif-fpeliing^ 
falfe  or  improper  Latin^  after  convi£lion  on  fuch  indi£tment^ 
(hall  be  caufe  to  ftay  or  arreft  judgment;  but  fuch  judg- 
ment may,  never chelefs,  be  reverfed  upon  writ  of  error,- 
as  before  the  making  of  this  a3." 

It  has  not  at  any  time  been  ufual  to  quafli  indictments 
for  high  treafon,  though  it  may  be  done.  And  though  the 
a£l  ftates  that  exceptions,  grounded  on  thofe  miftakes,  muft 
be  taken  before  evidence  be  given,  it  does  not  therefore 
follow  that  the  defendant  may  take  fuch  exceptions  at  any 
time  before.  The  pra£lice  remains  as  it  was  at  common 
law;  and  the  con(lru£lion  upon  this  a£t  has  been  conform*' 
able  thereto,  that  they  muft  be  taken  before  plea  pleaded  \ 
and  accordingly  in  the  feveral  cafes  of  Vaughan,  Sullivan, 
and  Layer,  the  court  refufed  to  hear  fuch  exceptions  after 
plea  :  though  it  is  dill  open  to  the  prifoner  afterwards  tq 
move  in  arreft  of  judgment. 

But  though  fome  words  in  the  indiAment  are  inGgnificant 
or  improper,  yet  if  others,  which  are  proper,  are  alfo  ufed, 
the  court  will  not  quafh  the  indidment,  but  will  reject  the 
former  as  furplufage.  Thus,  in  Layer^s  cafe,  where  the 
words  were  <^  ad  feifiend.  caplend.  et  imprifonand.*'  the 
words  **  adfeyiendy  were  rejected,  as  the  fubfequent  word^ 
<<  ad  imprifonand!*  were  fufficient  and  proper.  And  it  may 
be  obferved  generally,  that  where  feveral  words  are  ufed  id 
ietting  out  an  overt  aA  of  treafon,  one  of  which  is  impro« 
per;  or  if  feveral  overt  a£ls  are  charged,  and  one  of  theni 
defe£tively  fet  out;  the  court  will  not  quafh  the  indictment, 
jprovided  there  be  proper  words  fufficient  to  fupport  it  in  the 
one  cafe,  or  if  any  of  the  overt  ads  be  well  fet  out  in  the 
other:  for  otherwifjp  the  crown  would  be  deprived  of  ah 
opportunity  of  proving  that  which  is  well  fet  out ;  and  if 
Uny  one  overt  a£k  be  well  laid  and  proved,  it  is  fufficient. 


5  47.  5.  With  refpeft  to  the  fifth  branch  of  inquiry  propofed, 

fTuneffaand     namely, 

By  vjhat  Witnejfes  and  Evidence  the  Indi&ment  muft  be  fufJk 

ported^ 

Foft.  j.  53,  ^c.  I  (ball  have  an  oppdrtonity  of  confideridg  it  better  in  thf 
next  diviCon  of  this  chapter 
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6,  As  to  tvhat  Privileges  the  Defendant  is  entitled  in  preparing        TnaU 

for  and  making  his  Defence. 

By  the  ftat.  7  W.  c-  3*  f.  i.   "  All  and  every  pcrfon  and        §  48. 
petfons  indiaed  for  high  treafon,  whereby  any  corruption  ^'t^'^ljf"/^^^'; 
of  blood  may  be  made  to  fuch  offenders  or  their  heirs,  or      Defince. 
for  mifprifions  of  fuch  treafons,  (hall  be  admitted  to  make  ^  ^*c?«„}*/.' ^' *' 
their  full  defence  by  counfclj  and  the.  court  before  whom  ^^*Fott.  ai8« 
fuch  perfon  or  perfons  fhall  be  tried,  or  fome  judge  thereof, 
is  required,  immediately  upon  his  or  their  requeil,  to  alTign 
to  fuch  perfon  or  perfons  fuch  and  fo  many  counfel  (not  ex- 
ceeding two)  as  he  or  they  (ball  defire :  to  whom  fuch  coun- 
fel (hall  have  free  accefs  at  all  feafonable  hours."     And  by 
ftat.  ^Q  Geo.  2.  this  privilege  is  extended  to  impeachments  20  G.  2.  c.  3*. 
for  treafon  corrupting  the  blood,  which  had  before  been 
excepted  generally  from  the  benefit  of  the  z€t  of  William.       7W.  3.C.  3.  f.  |, 

Each  prifoner  h  entitled,  under  the  ftat.  of  William,  to 
have  two  counfel  adigned  him,  although  indited  jointly 
with  others  for  the  fame  treafon.     This  was  fo  ordered  in  4  St.  T^  663* 
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the  cafes  of  Rookwood  and  Lovick^  who  were  indi£led  to- 
gether for  the  Affaffination  Plot;  and  on  the  trials  of  Hardy  ms« 
and  others  at  the  Old  Bailey,  in  1 794. 

The  fame  aft  of  William  requires,  that  the  perfon  orpetfons    ^iy  oftndia^ 
fo  indifted  •*  (hall  have  a  true  copy  of  the  whole  ipdiftment  ^ w.  3.  c  3.  f.  u 
(but  not  the  names  of  the  witneffes)  five  days  at  leaft. before    '^oadvijt^Uk 
trial,  to  advife  with  counfel  thereupon  to  plead  and  make  Poft. 
their  defence,  his  or  their  attorney  or  agent  requiring  the 
fame,  and  paying  the  officer  his  reafonable  fees  for  writing 
thereof,  not  exceeding  5  s.  for  the  copy  of  every  fuch  indi£l« 
ment. 

And  by  f.  7.  of  the  fame  aft,  every  fuch  perfon  (hall  have  f.  7« 
a  copy  of  the  panel  of  the  jurors  who  are  to  try  him,  duly    ^I^y^^^^* 
returned  by  the  (heriff,  and  delivered  unto  him  two  days  at 
leaft  before  he  (hall  be  tried. 

But  alteration  has  been  made  in  fome  of  theferefpefts  by  ^  Ann.  c«  ti< 
the  ftat.  7  Ann.  c.  21.  which  enafts,  that  after  the  deceafe 
of  the  pretender,  <<  when  any  perfon  is  indifted  for  high 
treafon,  or  raifprifion  of  treafon,  a  lift  of  the  witnelTes  who.  Lift  •/  fPienrjit, 
(hall  be  produced  on  the  trial  for  proving;  the  faid  indift-  vfto/yury,wuk 
ment,  and  of  the  jury,  mentioning  the  names,  profei&ons,  '^«'*  Prc/efflcfit 
and  place  of  abode  of  the  (aid  witneife?  and  jurprs,  (ball  be  ^^^^  '^''  '^ 
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Cb.  17.  §  48.  alfo  given  at  the  fame  time  that  the  copj  of  the  indidmetit 
ntgluailmu     '^  delivered  to  the  party  indi£lcd.      And  that  copies  of 

■■■  *  ■■  all  ihdi£lment8  for  the  offences  aforefaid,  with  fuch 
liftsy  ihall  be  delivered  to  the  party  indidled  ten  days  be<* 
fore  the  trial,  and  in  the  prefence  of  two  or  more  credible 
witnefles." 

Doogi.  59T.  Thcfc  additional  privileges  were  exercifed  for  Ihc  firft 

time  on  Lord  George  Gordon's  trial. 
1  Hawk.  ch.  39.  None  of  thcfe  privileges  of  having  counfel  affigned'to  make 
r/i?&r.''^'"*'  a  fuU  defence,  or  of  having  a  copy  of  t)ic  indiftment,  or  ot 
I  MS.  Sum.  59.  tlie  paneli  or  a  lid  of  the  witneflesy  were  demandable  of 
€hamock*s  cafe,  common  right ;  though  upon  the  trial  of  collateral  iflues^ 
i^^/^I*  ^^y  whether  in  cafes  of  treafon  or  felony,  as  alfo  upon  a 
4SLTr.63o/i.  doubtful  qucftion  at  law,   c«unfel  have  always  been  af- 

figned,  upon.tbe  prayer  of  the  prifoner,  to  addrefs  the  jury 

in  the  one  cafe,  and  in  the  other  to  argue  the  point  on  his  be<* 

Rttciiflfe*!  cire,>  half.  In  Ratcliffe's  cafe,  who,  having  efcaped  after  attainder, 

BK!^Folk'  o    ^"^  ^^^^  re*taken,  was  tried  upon  ^  collateral  iflue,  whethet 

he  was  the  fame  perfon  who  had  been  before  attainted  i  h# 

was  denied  a  copy  of  the  record,  but  had  the  afliftance  of 

counfel,  who  obferved  fully  on  the  evidence  to  the  jarf* 

TobnfonHcare,    The  fame  courfc  was  taken  in  Johnfon's  cafe.    In  the  formet 

FofttSs  *'*^  the  venire  was  awarded  and  returnable  inftanter. 

§  49*  By  neceflTary  conftrufiion  the  ten  days  rnentioned  in  the  ftat» 

^'mM^""    7  Ann.  muft  be  reckoned  after  the  bill  is  found,  and  before  the 

arraignment  of  the  prifpner ;  for  till  the  finding  of  the  bill  thtrt 

is  no  indictment,  and  upon  the  arraignment  the  prifoner  mud 

'^flif  for  giving  plead  inilanter.    The  ten  days  mull  in  the  inftance  of  the 

Caf«  of  Rook-   copy  of  the  indi£):ment  be  reckoned  exclufive  of  the  day  of 

!S*c  ^r'***'    delivery,  and  the  day  of  arraignment  \  and,  with  regard  to 

4  St.  Tr.  66 t/    the  copy  of  the  panel,  exclufive  of  the  days  of  delivery,  and 

don'fwfc*  ^°"  of  <"»^'  ®y  general  praaice  too  the  time,  at  Icaft  with  re- 
Dougi.  59  r.  fpea  to  the  copy  of  the  indi£tment,  has  alfo  been  reckoned 
MS.  Tracy.  ^^  czclufive  of  Sunday,  that  not  being  a  day  on  which  the  prl'- 
Greg*tca£e,  {otkCT  mav  be  prefumed  to  be  preparinc:  for  his  defence  1 
csf-  of  May,  though  the  itatute  does  not  require  this  caution,  nor  is  it  01 
Una  Smith  aad    abfolutc  ncccffity. 

otberi,  April  ' 

1708.    MS.  Tracy.    Foft.  s.  «30.  *$04  ^ 
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Thou'ili  tlicfe  afts  mention  only  "  ihs  nvhofe  wdiclment^^  Ch.  II.  §  50, 

yet  the  prifoncr  ought  to  have  a  copy  of  the  caption  delivered  Rf^uiim. 
to  him  with  the  indidlment ;  and  it  was  fo  ordered  at  a  ■ 


iheeting  of  all  the  judges  upon  the  intended  trial  of  Greg,         §  50. 
for  holding  treafonablc  corrcfpondencc  with  France :  for  this  ^^^t  are  fiffij 

.     .  f.  n*        '  Lit.'  J     rt.  I  •  ^^^  Copies  of  la* 

IS  in  many  cifes  as  nccr:flary  to  enable  hini  tocondudt  him-  tuamenu 
felf  in  pleadinir  as  the  other;  and  fuch  is  now  the  conftant  Foft.  219,  30. 
praftice.     But  after  pleading  it  is  too  hte  to  objeft  eithc-r  to  ^^'  V^* 
jhe  want  of  a  copy  or  to  any  infufficicncy  in  it ;  for  that  ad-  Tr.  663. 

•  %  -    r   rf    *  '  MS.  Sum*  <0* 

mits  It  to  be  furacient.  Greg's  cife, 

lath  l^n.  i7;7.   MS.  Tracy.   Cookc*»  cafe,  Salk.  634.   ante,  f.  4$, 

On  the  other  hand,  though  the  words  of  the  (latute  of      OfTameU 
William  are,  that  the  prifoncr  (hall  have  a  copy  of  the  panel  ^^jj  *^°J|j.  - ,, 
«**duly  returned  by  the  (hciiffi"  yet  if  the  copy  be  delivered  f.  »i. 
before  the  return  of  the  precept  it  will  be  fuflrcient,  within  ms.%mc^.   ^ 
the  words  and  intent  of  the  acl,  if  the  prifoner  have  the  ad.  Rookwood't 
Vantage  of  it  in  the  time  allowed  by  law  before  his  trial,  Tr  6  ^7. 
the  intent  of  which  was  to  give  him  an  opportunity  of  pre-  Greg's  cafe,  fup. 
paring  his  challenges.     This  was  fo  ruled  in  Rookwood's 
cafe,  and  alfo  at  a  meeting  of  the  judges  on  Greg's  cafe. 

In  the  cafe  of  Lord  George  Gordon  the  attorney-general  L^  George  Gor- 
ihoved  the  court  of  K.  B.  for  a  rule  upon  the  (herifFto  deli-  ^xQ\** 
Ycr  to  the  profecutor  a  lilt  of  the  jurors  whom  he  intended  to  Do**^-  59** 
return  on  the  panel,  in  order  that  the  profecutor  might  be 
enabled  to  deliver  fueh  lift  to  the  prifoner ;  and  the  rule  was 
made  accordingly. 

Where  fo  many  of  the  jurors  were  challenged  that  there  Foil.  63,4* 
were  not  left  a  fufficient  number,  the  court,  which  fat  under 
the  commiffion  of  gaol  delivery  at  St.  Margaret's  Hill  for  the 
trial  of  the  rtbels  in  1746,  awarded  ore  tenus  a  new  panel, 
and  adjourned  to  another  day,  to  give  time  for  the  prlfoners 
to  have  copies  of  the  paneb  purfuant  to  the  ftatute  of 
William. 

Previous  to  the  trials  of  the  late  ftate  prifoncrs  for  high  R^x  ▼.  Thomas 
treafon»  it  was  found  that  the  panel  of  the  jurors,  returned  oT  oa-^l^oir 
.botl>  to  the  court  of  gaol  delivery  and  of  oyer  and  terminer,  MS. 
was  incorreft  in  not  dating  the  profcffions  of  the  feveral  VaUi"'*     '^^ 
jurors,  and  in  other  refpefts.     Whereupon  a  motion  was 
made  on  the  part  of  the  crown  in  the  court  of  gaol  delivery, 
which  was  .then  Gtting,  that  the  (herifF  might  have  liberty  to 
amend  the  panel,  by  corre£ling  midakcs  and  adding  the  pro- 
feffionsof  the  jurors  returned;  which  wjs  thereupon  dircfted 
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^^Tn  }  ^^*    *^  ^^  done,  opon  advice  amonj»  the  judges  vrho  prcfided  ;  and 
ReguLthia.      copies  of  the  panels  fo amended  were  d(.]ivered  to  the  prifou- 
~  crs,  purfuant  to  tlic  dirc<aions  of  the  ftatute. 

eLuTr^aVe.         ^"  ^Layer's  cafe,  the  name  of  a  juryman  was  by  miftakc 

written  Longbotham  inftead  of  Lougbothom,  both  in  the 

original  panel  and  in  the  piifoner's  copy  5  but  the  found  being 

the  fame,  and  written  both  ways,  it  was  ruled  to  be  fufTicient. 

Stenc'icafe,       In  Stone's  Cafe,  who  was  tried  at  bar  for  high  treafon,  his 

6rciinR«>.cw.  ^°^^f^^  objefted  to  one  of  the  jurymen  as  being  ill  dcfcribcd;. 

his  place  of  abode  being  dated  to  be  Grafton-ftreet ;  and  as 
it  was  faid,  there  being  feveral  (Ireets  of  that  name,  that  there- 
&puld  have  been  fomething  added  to  didinguifli  which  Graf* 
ton-ftrect  was  meant :  but  the  objection  was  pver-ruled, 
L^et'fc  cifet  In  Layer*8  cafe  the,  court  rcf ufed  to  order  the  venire  ta 

•    •   "      '     be  read  to  the.prifoner  after  his  conviction. 

f  ^i.  In  the  courfc  of  the  proceedings  under  the^fpccial  com- 

Criirft  of  FrMHd'  miffion  in  1 746,  for  the  trial  of  the  rebels^  after  the  bills  of 
/.urd  and  b*»  indi£lment  had  been  found  againd  tliem,  the  prifoners  were 
Foft^'^'*  brought  to  the  bar  and  informed  that  bills  had  been  found 

againd  them>  of  which  they  (bould  foon  have  copies  \  wl^ich 

were  accordingly  delivered  to  them  after  the  riling  of  the 

Rfx  ▼.  Thnmat^  Court  on  the  fame  day.     A  difFei:ent  courfe  was  purfued  upon 

o'h!  oa^w'  ^'*^  ^^^^  proceedings  againd  Hardy  and  others  for  high  trea- 

Mfi.  fon.     On  the  grand  jury's  returning  the* bill ^*  found/' Lord 

C.  J.  Eyre,  who  was  the  only  judge  in  court,  dedred  to  know 
whether  there  were  any  pcrfons  prefent  who  were  concerned 
as  attornics  or  agents  for- the  prifoners:  if  there  were,  he- 
U'i(Iied  it  to  be  under dood,  that  on  application  made  either. 
to  the  court  of  oyer  and  terminer  or  of  gaol  delivery  at  'the 
Old  Bailey,  or  to  cither  of  the  judges  in  thofe  commiffions*. 
counfel  would  be  afTigned  to'thc  prifoners;  and  that  fuch^ 
counfcl  and  the  agents  of  the  prifoners  fliould  have  proper 
seccfs  to  theiti.  That  his  neafon  for  mentioning  this  was». 
that  the  prifoners  might  not  be  haraded  by  being  brought  up. 
to  be  informed  that  bills  were  found  againft  them,  and  then 
be  remanded.  This  was  done  in  confequence  of  a  previous 
meeting  at  the  Chief  Judice^s  chatnbers,  when  the  former 
precedent  was  confidered,  and  the  prefent  mode  agreed  to 
he  adopted  as  the  more  convenient.  In  truth, asiar  asrefpeds^ 
noticf  of  the  indidlment,  a)l  tliiit  the  ftatute  cither  of  Williaoi 
cr  of  Anne  requires  is^  that  tlic  prifooer  (hould  haTc  a  copy 

of 
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of  it|  which  feems  ia  itfelf  to  be  an  adequate  notice,  and    Ch.  if.  §  st. 

fulBcient  for  all  the  purpofes  of  the  a£l,    And  fo  it  vts  con-     MignUUm^ 

fidered  by  one  of  the  judges  upon  that  occafion.     Uut  the    ■      ■■  i  ■  ■ 

propriety  of  this  kind  of  communicationy  where  the  prifonera 

are  not  brought  to  the  bari  at  they  were  in  1 746,  feems  crt* 

dent  on  another  accounti  namely,  to  enable  them  if  they 

pleafe  in  the  firft  inftance  to  apply  for  counfel  to  be  afligned 

to  them,  whom  they  may  confuit  as  foon  as  they  are  fenrcd 

with  copies  of  the  indiflment.   For  the  ft.  7  W.  3.  requiring 

fuch  copies  to  be  deliveredi  affigns  as  a  reafon  for  it,  to  enable 

the  prifoner  **  to  adviji  vfitb  counfel  tbertupw  to  plead  and  make 

his  difina!*    Therefore,  by  fair  conftrudiion  of  the  whole 

law  upon  this  fubjed;',  fuch  opportunity  ought  to  be  afibrded 

to  the  prifoner,  as  that  he  may,  if  he  pieafe,  h^ve  counfel 

ailigned  to  him  fo  long  before  his  trial  as  the  law  erpreisly 

requires  that  he  (hall  be  furnilhed  with  a  copy  of  the  indiA* 

ment,  namely,  10  days« 

Alfoby  the  a£k  of  King  William  the  prifoner  **  (hall  have        ^  ^x* 

the  like  procefs  of  the  court  where  he  (hall  be  tried,  to  com-  PneiJ*firwi'» 

pel  his  wttnefies  to  appear  at  the  trial,  as  is  ufually  granted  II^mi^mm/A. 

to  compel  witnefies  to  appear  againft  prifoners  in  the  like  7W.  3.  c.  y 
cafe  i^  and  bis  witnefies  are  to  be  heard  upon  oath*    Though 

now  by  the  flat*  i  Ann.  c.  9.  the  prifoner^s  witnefies  in  all  1  Aon.  ft.  %• 

calesof  felony  as  well  as  treafon  are  to  be  heard  upon  oath*  ^'  ^'    ^' 

Of  the  IndiSlment  and  Evidence — Witneffes  and 

Confeffion. 

Every  indidment  for  high  treafon  muft  lay  the  offence  Co       |    . 
have  been  committed  ttaitirvufij^  and  fliould  conclude  agmnJI  aenerJioriu 
the  duty  of  the  defendant's  alltgioMe.    A  charge  of  doing  any  3  *"5' ♦'  '^'^ 

•  .  «•.  .^.  •  #•»'  fna.  Sum.  7^* 

thmg  fedittmjly  does  not  amount  to  a  charge  of  treafon.  ss.  Poft.  iSS. 
Where  the  traitor  is  a  natural -bom  fubjeA,  it  isufual  to  lay  Crtnbam't  tifc, 
the  ofiencc  to  have  been  done  againft  Iris  ttatural  allegiance  \  Saik.  63*3. 
but  that  is  not  neceflary ;  for  in  the  general  word  aUegiana  T^^]^^!^^ 
is  comprifed  every  fpecies  of  it ;  and  the  addition  of  the  word  t  Hak,  59. 77. 
natural  is  even  faulty  where  the  defendant  is  a  foreigner.  Si?kvi«Ju** 
Tet  if  that  faA  appeared  upon  the  face  of  the  iodtdment,  7^0*  ^>^» 
I  conceive  that  the  word  natural  might  be  rejeded  as  lepug-  r.^*^^  ^'  ^^ 
wot  md  (tirpluiage.  nir  poft.  C  59* 

li*  It 
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Clk.  m  f  5t»        I^  ^»  fufficient  if  the  fpecies  of  treafon,.  fuch  as  cpmpaQing 
lucent  and   ^^  kin"'s  dcath,  bc  laid  ta  be  done  traitoroufly :  there  is  na 
,  necefT^y  to  charge  every  feparate  overt  a£t  relating  thereto 

»  MS.  Sum.  5.  to  be  (b  done*  And  it  is  fufficient  in  dating  fuch  feveral 
CMBborn'ft  cafe»  o^ttt  ads  to  CQuplc  thcm  together  by  an  a/irf,  without  repeat- 
4St.Tr.  701.     ing  fi^f  fjjf  jf^j  Jurtber prifmt^  (sfc.  or  the  like  ;  but  that 

form  is  the  proper  one  in  laying  di(lin&  fpecies  of  treafon. 
AAt«»C  46*  In  what  manner  an  indidiment  noay  be  (jualhed  for  infuf* 

ficiency  I  have  already  obfetved. 

{54»  In  every  indifhnent  for  htgh  treafon  iipon  the  ft.  25  Ed.  7. 

^m!^%!Ztd    ^^^  compaffing  the  death  of  the  king,  or  of  fuch  of  his  hr^ 

sndpvcrtaffs/   tnilj  2^  are  therein  named,  or  for  levying  war,  or  adhering 

t  MS.  SniD.  {5^  ta  his  enemies,,  the  particular  fpecies  of  treafon  muft  be 

Foit.  194.  ato.  charged  in  the  very  terms  of  the  ftatute,  being  a  declaratory. 

tiM  144.  149!"^  ^^9  ^'  ^^  fubftantial  offence,  and  then  feme  overt  zSt  muA 

Va«mhan'icaie>  be  laid  as  the  means  made  ufe  of  tc^  effe£luate  the  traiterou»i 

%t,%.  Saik.634.  pnrpofe*    For  though  the  words  of  the  ftatute,  *<  and  thereof 

I  Hawk.  ch.  17.  ^  provcaUy  (he. on  fufficient  proof  ) attainted  by  open  deed,** 

Boraet*tMS.  15.  &c.  comc  immediately  after  the  claufe  of  adhering  to  the 

^^^^  king*»  enemies,  yet  they  refer  to  all  the  treafon^  before 

mentioned*.    The  overt  a£ls  fa  bid  are  in  truth  the  charge 

to  which  the  prifoner  muft  apply  his*  defence*.   And  there* 

fere  it  is  in  no  cafe  fuiBcient  to  allege  that  the  prifoner  com* 

pafied  the  lldiig^s  death,  or  that  be  levied  war  againft  him',  or^ 

adhered  ta  his  enemies ;  for  upon  a  charge  fo  genera)  and 

indefinite,   he  cannot  knovir  what  a£ls  he  is  to  defend* 

The  particular  a^s  of  compaffing  ai^d  adherence  muft  be  foC 

i  Fafr»  r^o^      forth :  and  in  the  other  inftance  it  mud  be  alleged  that  he 

ai&mbled  with  a  multitude  armed  a^d  arrayed  iii  a  warlike 

c«rr  of  Fof chafe  manner,  and  levied  war^    The  indi£laieae  a^ai.nft  Purchafc 

^'^nTa^Z.    ^^  rUmayee  for  puUiag  dowa  meeting- houfes,  charged  that 

|L>re£ait.  isrm,  they,  With  9  multitude  to  tl>e  number  of  500^10  the  jury  un- 

l^s^Tr^c  known,  armed  aod  arrayed  in  a  warlike  mannecwith  club$ 

fUtZSt.  ir»     and  ftaves,  and  otiier  arms  oScnfive  and  defenfive,  levied 

^oA^zij!  war  againft  the  queen*    No  exception  was  takeo  to  the  iiv» 

4-C*  a.iie,  f.  17.  di£fcment  by  Dimwrce's  couniel :  but  on  behalf  of  Purchafe 

it  was  objc£led,  that  there  ought  to  have  been  an  overt  a£^ 

kid  of  the  treafon ;  becaufe  there  being  fuch  a  variety  o£ 

faQswhichamount.  to.. levying  war,  if  the  particular  fa£ks 

mtended  to  bc  brought  forward  againft  the  priloner  were  no*. 

ajtHeged^  he  could  (lot  know  hovjf  \o  irak^  his  defence.   BiU  It 

wai» 
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>»a8  refolvtil  by  all  the  judges,  upon  conference,  that  the  in-    Ch.  ii.  §  54. 
tliftment  was  good,  and  that  levying  war  being  an  overt  afl:       EinJ^t. 
of  itfelf,  no  other  overt  a£t  need  be  alleged.     They  agreed,  ■ 


however,  that  it  ought  to  appear  fufficiently  upon  the  indidl-  sSt.Tr.»*,  t. 
ment  that  a  war  wad  levied,  and  that  they  appeared  in  fuch 
warlike  manner;  and  that  an  indictment  generally  that  A.  ^h  17.  f  to. 
levied  war  is  not  cood.     The  indiftmcnts  in  Bendead's  cafe,  3  MS.  Sum.  64. 
and  in  the  cafe  of  the  apprentices  for  pulling  down" bawdy-  Cro  c«r.  5S3. 
houfesy  were  framed  as  this  is.     And  they  all  rcfolved  that  Vao'«h«i's  cifr 
the  iiat.  7  W.  3.  did  not  make  the  laying  an  overt  ^Qt  necef-  sSc.  Tr.  si. 
fary  where  it  W/<«  not  fo  before. 

As  to  what  may  be  laid  as  overt  a£ls  of  each  refpeftivc  Ante,  f.  7,.?y9, 
treafon,  of  compaifing  the  king's  death,  levying  war,  and  ad-  '*""-'*• 
hering  to  his  enemies,  I  have  before  had  occafion  to  confider 
at  length,  in  treating  of  thofe  treafons.  And  as  to  the  other 
treafons  mentioned  in  the  ilatute,  they  fee m  to  be  overt  ads 
of  themfelves;  and  therefore  require  nothing  more  to  be 
alleged  than  the  fa£ls  themfelves  condituting  the  treafon. 

I  have  alfo  had  occafion  to  notice,  that  one  fpecies  of  trea-  ^"J^  '"•  9- 
fon  may  be  laid  and  proved  as  an  overt  a£l  of  another.     The  2  Hale,  lai,  a* 
inftances  are  unnecefTary  to  be  repeated  here.     Yet  it  feems  '^ 
that  no  overt  a£t  can  be  given  in  evidence  under  any  branch 
of  treafon,  unlefs  it  be  exprefsly  laid  as  an  overt  a£l:  of  fuch 
treafon ;  although  it  be  laid  as  an  overt  acl  of  fome  other 
treafon  in  the  fame  indidment. 

There  arc  however  fome  other  overt  aQs  to  be  examined,        i  cc. 
which  being  of  a  general  nature,  and  requiring  peculiar      Ovettaffs. 
confideration,  I  hare  referved  to  this  place  :  thefe  are  words  "^  '* 

and  writings. 

Whatever  doubts  ma^  have  been  formerly  entertained,  or  Foft.  «oo.  «'^ft. 
however  the  law  may  have  been  ftretched  in  arbitrary  times  "iJfaJ.  Com.80. 
to  reach  particular  men,  it  is  now  fettled  that  bare  words  '*3' 
not  relative  to  any  aft  or  dcfign,  however  wicked,  indecent,  ,25'.  332. 
or  reprehenfible  they  may  be,  arc  not  in  themfelves  overt  a£ls  3  i"'**  '♦•  Mo. 

•  .  .        .  .  *  Hale,  III.  114 

of  high  treafon,  but  only  a  mifprifion,  puniOiable  at  cominoa  — 11/.  31$. 
law  by  fine  and  imprifonment,  or  other  corporal  punidi-  ^  niwic.  ch.  17. 
ment  {a).     They  are  frequently  fpoken  in  heat  without  any  ^•331^^.37,39. 

Chamock^s  cafe, 

(if)  By  a  late  temporary  aft  of  36  Gep.  3.  c.  7.  f.  1.  the  operation  of  which  fo  '  c!  ^  ^^' 1 

far  as  concerns  this  matter  is  now  fpent,  fe4itioui  «ordt  or  writingi  in  hatred  or  |  j^g^  s'tnn   11 

icintempt  of  the  kin.g  or  government  were  made  paniihable  for  the  firft  time  as  |^.     K,ei.  it. 

other  hi|;h  mifieincanori,  ao4  for  the  fc.ond  time  by  Uaof^ortation  fur  feven  in  margin. 

yews.  T.Ray  40S. 

I  3  intention  Bw«^t'»MS.>3. 
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Ch.  11.  §  55-  intention  to  aft  accordingly;  they  are  ftill  more  frequently 
^"T-^^deLt!^  '  miftakcn  or  mif-rcmembcrcd ;  and  fomctimca  it  is  to  be 
feared  the  fcofe  of  them  knowingly  perverted.     It  is  one  of 


J  «ale,  309.       the  caufes  mentioned  in  the  preatnble  of  the  (tatute  i  Mar. 

ft.  1.  CI.  for  repealing  all  intermediate  treafons  created  •. 
fince  the  ftat.  25  Ed.  3.  on  account  of  the  feverity  of  thofc 
laws  that  made  words  only,  without  other  fa£t  pr  deed|  to  be 
high  treafon. 

Crphagaa^  ctfe,      But  words  may  expound  an  pvert  a£t,  and  (hew  with  what 

V  •  f''?^**  Jntcnt  it  was  done. ,  As  in  Crohagan's  cafjc,  who  when  at 
Lifbon  faid,  that  he  would  kill  the  king  if  he  co^ld  come  to 
him  ;  and  afterwards  coming  to  England,  the  overt  aft  of 
coming  here  was  explained  by  thofe  words,  and  fliewn  to  have 
been  with  intent  to  carry  his  purpofe  into  execution ;  which 

Toft.  ftoi.  feems  to  be  the  proper  explanation  of  that  eafe  ;  though  the 

fpeaking  the  words,  as  well  as  the  aft  of  coming  to  England, 

Foft.  lof.  in  order  to  kill  the  king,  were  laid  as  dlftinft  overt  afts.     On 

1  Hawk.  ch.  17.  ji^g  other  hand,  words  of  advice  or  encouragement  to  deflroy 

the  king,  and  above  all,  cofultations  for  that  purpofe,  are 
entitled  to  far  different  confideraiion  :  they  cxprcfbly  relate 
to  fuch  an  aft  or  dcfign  in  contemplation ;  and  come  di- 
reftly  and  properly  unucr  the  notion  of  means  made  ufe  o^"  • 
for  that  end.     But  the  confultation  or  incitement  is  the  overt 

Coke's  cafe,        aft,  and  the  words  are  properly  -evidence  of  it.     One  charge 
•  «*•  *}•       againft  Coke,  one  of  the  regicides,  wa$  the  fpeaking  as  coun- 
fcl  ai;^ain(l  the  king  On  his  trial. 

4  Ann  c.  «.  By  the  (lat.  4  Ann.  c.  8.,  re-enafted  by  ftat.  6  Ann.c.  7., 

\)  Ann.  c.  7*  * ■  2.  rf  1*    •       ji  1     i»       r\  1        •  i  •  i  • 

fWrp  ft.  the      to  affirm  malicioully  aod  directly,  m  preaching,  teaching,  or 
ncit  fcaion.        advifedly  fpeaking,   that  there  is  any  right  or  title  to  the 

crown,  other  than  accorc'ing  to  the  aft  of  fcttlement;  or 
that  the  king  and  parliament  have  net  a  right  to  limit  the 
fucceflion,  is  a  prxmunire.  By  f.  3.  of  the  hitter  ftatute  if 
is  provided,  that  no  pcrfon  (ball  be  profecuted,  by  virtue  of 
the  aft,  for  any  words  fpoken,  unlefs  information  thereof  be 
given  upon  oath  to  ajuftice  of  peace  witliiii  ;hrce  days  afte^ 
fuch  words  fpoken,  and  the  profecution  be  within  three 
inonths  after  fuch  information :  and  that  no  perfon  (hall 
be  convifted,  by  virtue  of  the  aft,  for  fuch  words,  but  by 
the  oaths  of  two  credible  witneC'es. 
j3Car.  *.  c.  1.        The  flat.  13  Car.  2.  had   before  declared  it  a  praemunire 

to  aflcrt,  malicioufly  or  advifedly,  by  fpeaking  or  writing, 
that  both  or  cither  Iioufe  of  parliament  have  a  legiflative  au*- 

thoiity 
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tlior It jr without  the  king.  And,  generally  fpcaking,  anywords,    Ch.  tt,  %  55. 
a£ls,  or  writing,  tending  to  vilify  or  difgrace  the  king,  or  to       EviJente. 
icffVn  him  in  the  eftcem  of  his  fubjcfts,  or  any  denial  of  his  «  ■ 

tfght  to  the  crown,  even  in   common   and   un.idvifcd  dif-  4^*acCwn.iij« 
cotirfe,  amount  at  common  law  to  a  mifprifion,  puniOiabfe 
by  fine  and  corporal  punilhmtnt. 

WritiVigs  of  this  nature,  inafmuch  as  the  very  a£l  betolcns         §  56. 
greater  dtlibcration  ai>d  malignity,  may,  I  think,  with  flri<Sl        H'rui^P^ 
proj^riety,  be  urged  more  ftrongly  again (^  the  writer,  as  evi- 
dence of  a  treafonable  intent.     But  this  mu(l  be  taken  with 
'   fome  referve.     Writings  plainly  applicable  to  fome  treafon- 
able   deGgn    in   contemplation   are    clear   and    fatisfaclorf 
evidence  of .  fuch  defign,  although  not  publifiied.     If,   fay 
Mr.  Jufticc  Foftcr  and  Mr.  Juflice  Blackftone,  the  papers  Foft.  t<^$, 
found  in  Sidney's  clofet  had  been  plainly  relative  to  the  4  Bl«. Coid.«6. 
other  treafonable  practices  charged  in  the  indiflmcnt,  they 
might  have  been  read  in  evidence  again (l  him.'     The  pipers  Pl/e  Gregg's 
found  in  Lord  Prellon's  cullody,  thofe  found,  where  Mr,  caic,  loSuTr. 

App.  77. 

Layer  had  dcpofited  them,  and  the  intercepted  letters  of  Layer's  cift. 
Dr.  Henfey,  were  all  read  in  evidence  as  overt  acts  of  the  pj.  Henfe/r 
treaforis  rcfpeflively  charged  on  them;  for  they  were  all  cafe,  1  Burr.644. 
written  in  profecution  of  certain  determinate  purpofes  which 
were  treafonable,  and  then  in  the  contemplation  of  the  of- 
fenders: and  fuch  papers  being  found  in  the  cudody  of  the  I^vet'«  c-fc, 
prifoners  are  admiffiblc  in  evidence,  without  any  proof  of      " 
the  hand-writing  being  theirs.     Evidence  of  the*  fame  na- 
ture was  received  in  the  cafe  of  Tooke  and  others  at  the  Old  Totkc'i  cafr, 
Bailey,  in  1794;   as  alfo  in  Stone's  cafe,  who  was  tried  at  ^,Vg'  Kfs!Tad 
the  bar  of  the  court  in  Hilary  36  Geo.  3.    And  not  only  was  6 Term  Rep. 51  > 
evidence  received  of  fuch  papers  as  were  found  in  their  own 
pofTcflion,  but  alfo  of  fuch  as  were  found  in  the  pofleffion  of 
their  accomplices ;  the  conne6lton  between  them  being  firft 
proved.     But  wriiings  which  have  no  conneflion  with  any  Faft.  198. 
aftud  purpofe  of  a  treafonable  nature,  while  they  remain  lH*wk'h'    ' 
unpubliflied,  will  not  amottnt  to  an  overt  a£l  of  treafon  •  f*3*>3i- 
but  the  fad  of  publilhing  them  is  an  overt  a£l,  and  may  be  BorneVtMS.n. 
evidence  of  the  treafonable  purpofe  which   they   import.  TwyVicafe, 
And  this  I  think  upon  the  fame  principle  as  words  of  incite-  xMS  Sum« K;. 
ment  t4  treafon  are  evidence  of  fuch  incitement.     Thofe  arc  ^  *;^'«RoU. 

Rep.  c9,.90. 

addreffcd  to  fome  one  or  more  individuals*,  thefe  to  the 

1 4  whole 
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f^i/rFoft.  SOI. 
7V«  ft.  5  EHx. 
e.  15.  agiinft 
fond  and  fanraf- 
lical  prophecies 
with  intrnt  to 
make  infurreC'- 
t>on»  didttrb- 


wholp  body  of  (he  people.    Bat  in  both  cafes  it  feems  that 
the  intent  to  incite  (hould  appear  to  the  fatisfa£iion  of  the 
jury.     So  in  all  writings  of  a  treafonable  nature  it  appears 
to  me  that  not  only,  they  ihould,  in  the  judgment  of  the 
(:ourt  and  jury,  import  the  treafonable  purpofe  in  proof  of 
which  they  are  adduced  in  evidence,  but  that  the  jury  (hould 
be  fatisfied  that  the  publication  was  made  in  furtherance  of 
fuch  purpofe*    Though  if  the  immedi:ite  tendency  of  fuch 
writings  be  to  caufc  the  dethtoncment  of  the  king,  that 
would  be  proof  of  compafling  his  death ;  becaufe  the  law 
has  adopted  it  as'  fuch.     In   Twyn's  cafe,   a  publication 
printed  and  didributed  by  him,  exhorting  the  people  to 
throw  oiF  their  allegiance  and  put  the  king  to  death,  was 
laid  as  the  overt  zQl  of  compafling  the  king's  death }  and 
the  prifoncr  was  convi£):ed  and  executed.     But  by  the  ftat. 
4  Ann.  c.  8.  and  6  Ann.  c.  7,  it  is  made  a  fubftantive  trea-r 
fon  malicioufly,  advifedly,  and  dire£ily  to  affirm,  in  print  or 
writing,  that  there  is  any  right  or  title  to  the  fucceflion  of 
the  crown,  other  than  according  to  the  a3  of  fettlcment ; 
or  that  the  parliament  has  not  a  right  to  limit  and  bind  the 
fucceflion.    On  this  ftatute  Mr.  Juflice  Fofter  remarks,  that 
no  man  is  to  be  argued  into  the  penalties  of  it  by  inferences 
and  concluflons;  but  the  criminal  pofition  muft  be  dire^lj 
as  well  as  malicioufly  and  advifedly  maintained  ia  order  to 
bring  him  within  it, 

Upon  no  other  principle  than  what  I  have  before  advanced 
can  the  various  temporary  (latutes  be  accounted  for,  which 
have,  from  time  to  time,  been  pafled,  making  the  ppblifhiug 
by  writing  of  difloyal  or  feditious  poGtions  high  treafoUt 
Thty  were  meant  to  reprefs  and  punifli^the  very  a£l  of  pub* 
lifliing  fUch  writings;  although  the  publiflier  had  no  other 
defign  in  fo  doing  than  to  vent  his  fpleen  again fl  the  govern* 
ment,  without  any  intention  of  flimulating  others  to  any 
treafotinble  a£l.  For  though  it  mud  be  admitted  that  tho 
argument  is  not  fo  (Irong  in  thofe  in  (lances  as  in  the  cafe 
where  bare  words  of  the  like  import  hnve  by  feveral  tempo* 
rary  flatutes  been  made  felony  and  mift^iemeanor  \  yet  the 
frequent  recurrence  of  (latutes  of  the  former  Jcind  upon  fo 
many  occafions  and  at  different  periods, do  at  Icafl  imply  great 
doubts  in  the  Icgiflature  whether  the  publication  of  fuch  fe- 
ditious writings  di4  of  itfclf|  \^itliout  any  intention  of  the 

pi;bli())er 
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publiflier  thereby  to  promote  fome  treafonable  purpofe  in    rh.  ii.  %  5S. 
contemplation^  amount  to  high  treafon.  '*Bvidt»et!' 


But  though  fome  overt  afts  muft  be  laid  and  proved  in        J  57- 
the  inftanrcs  before  mentioned,  yet  it  is  not  neccflary  that  ^'^\^{^^ 
the  whole  detail  of  the  evidence  fhould  be  fet  forth.     The  '•  *«  ^^' 
common  law  never  required  this  exa£lnefs;  and  the  (latute  g^.  g^,  "  '  ** 
of  William  does  not  make  it  neceffary  to  charge  particular  ^^^'  i94-«a©. 
fa£ls  where  it  was  not  neceffary  before.     It  is  fufficient  that  Lowick*s  cafe, 
the  charge  be  dated  with  reafonable  certainty,  fo  that  the  ^^^3^*** 
prifoner  may  be  apprifed  of  the  nature  of  it.     Thus  the  lay*  aife,4SLTr. 
ing,  that  A.  and  B.  met  and  propofed  the  means  how  to  effc£i  ^5^*  7* 
ihe  king's  death  is  fufficient,  without  alleging  the  particular 
means  upon  which  they  agreed,  which  is  matter  of  evidence. 

The  ftatutc  of  William  direds,  that  "  no  evidence  Oiall  7^.  j  c  3  CL 
be  admitted  or  given  of  any  overt  i&  that  is  not  exprefsly 
laid  in  the  indidment  againft  any  per(bn  or  perfons  whatfo- 
ever.*'    This  rule,  though  exprefsly  prefcribed  by  the  fta-  i  MS.  Sum  73. 
tute,   in  order  to  fupprefs  fome  abufes  that  had  appeared  in  r^Haief  i»i, 
the  heat  of  profecutions  for  treafon,  is  in  truth  no  more  than  ^^  ^^^' }-  *« 
the  common  law  itfclf  directs  generally.     For  in  no  cafe  is  the  trial  of  ch« 
a  prifoner  bound  to  anfwer  unprepared  for  every  adlion  of  '*«*^»<*««' 
his  life,  but  only  to  that  which  is  the  fubje£l  of  the  indidl* 
ment  agatnft  him  :  and  therefore  no  evidenct  ought  to  be 
admitted  in  any  profecution  but  what  immediately  relates  to 
the  crime  imputed.     This  I  think  was  always  the  law  as  well 
as  the  juft  rule  in  this  particular  cafe ;  though  it  muft  be  n'/<roft.a46. 
owned  that  fome  high  authorities  did  feem  to  countenance  H*l^iij,ia». 
a  contrary  dodrine  ;  which  juftifics  the  caution  and  wifdom     *  ^ 
of  parliament  in  fecuring  the  obfervance  of  the  rule  by  a 
Icgiflative  provifion.     But  the  meaning  of  the  ftatute  has 
often  been  attempted  to  be  ftrained  the  other  way;  and  fuch 
a  conftruclion  has  been  argued  for  as  would,  if  it  had  pre- 
vailed, hive  made  it  neceiTary  to  fet  forth  fpecifically  every 
f.i<fl  intended  to  be  proved  at  the  trial.     The  true  fcnfc  of  F«ft.a45. 
the  claufe  is,  that  no  overt  a£t  amounting  to  a  di(lin£l  inde-^  VaughaiTtcafe,* 
pendent  charge,  though  falling  under  the  fame  head  of  trea-  $StTr.»o,i,x. 
fon,  (hall  be  admitted  in  evidence,  unlefs  it  be  exprefsly  laid       '    "*''*  ^* 
in  the  indictment:  but  an  overt  aA  may  be  given  in  evi*  MS.BariKt»i6. 
dence,  though  it  be  not  exprefsly  laid,  or  not  well  laid  in  the 
inHi£tment,  if  it  amount  to  diredl  proof  of  any  overt  adi 
which  is  well  laid.    Thus  in  the  cafe  of  Rookwood,  who  ^fe^Tsf  Tr 

was  '•^T  M.  «95t- 
696,  7. 
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ch.  11.  {  57.  was  imlidtcd  for 'compaflTing  King  William's  deatb,  two  of 

Evidence!*     ^^^  overt  a£ls  charged  were,  that  ht  and  others  met  and  con* 

■  .r   fuUed  upon  the  proper  means  for  waj-laying  the  king,  and 

attacking  him  in  his  coach ;  and  alfo,  that  they  agreed  to 
provide  40  men  for  thatpurpofe.  Upon  this ind  16^ meut  the 
counfcl  for  the  crown  were  allowed  to  give  in  evidence  a  lift 
i>f  the  names  of  a  fmall  party  who  were  to  join  in  the  at« 
tempt,  of  which  the  prifoner  was  to  have  the  commandi  with 
his  own  name  at  the  head  of  the  lift  as  their  commander  : 
for  though  this  circtYmftance  was  not  charged  in  the  indift- 
menr,  yet  it  amounted  to  a  dired  proof  of  the  overt  ads 
laid,  viz.  the  meeting  and  confulting  together  how  to  kill  the 
king,  and  their  agreeing  to  provide  40  men  for  that  purpofe* 
And  as  this  fell  under  the  fame  fpecies  of  treafon,  4t  was 
M«jor  Uw)ck*»  very  proper  evidenced.  In  Major  Lowick's  cafe,  upon  the 
«aie,  4  su  Tr.    {^^^^  charge,  the  court  declared,  that  even  if  the  circumftance 

of  providing  40  men'had  not  been  laid  in  that  indi(ttment, 
the  evidence  would  ftill  have  been  admiflible  \  for  it  was  a 
*   dire£>  proof  of  the  firft  overt  zCt  laid,  the  meeting  and  con- 
fulting on  the  means  of  killing  the  king.     So  in  the  cafe  of 
layer*«  cafe,       Layer,  his  correfponding  with  the  pretender,  though  not  laid 
4SI.  Tr.  a86,  ;•  j^j  ^jj^  indiftment,  and  though  made  a  fubftantive  treafon  by 

the  ft.  I  a  &  13  W.  3.  was  admitted  in  evidence }  becaufe  it 
tended  dire£l^  to  prove  one  of  the  overt  a£ls  laid,  namely^ 
his  confpiring  Jo  depofe  the  king,  and  to  place  the  pretender 
Cafi'i  of  Deacon  on  the  throne.     The  like  rule  was  obfervcd  in  the  cafes  of 
WtiW*^  b°*^"       DeaCpn  and  iSir  John  Wedderburne,  upon  the  fpecial  corn- 
Foil.  9.1^         mifiion  in  Surry  in   174(5.     In  the  former^  his  counfel  ob^ 
jciSVed  to  the  receiving  the  evidence  of  one  Craig  a  printer, 
touching  the  prifoner's  obliging  him  to  print  the  pretender's 
manifefto  at  Manchefter,  and  his  publiftiing  it  there  while 
the  rebel  army  was  in  the  town;  and  alfo  to  the  reading  of 
the  manifefto  itfelf,  becaufe  it  was  an  overt  a£k  not  laid  in 
(IrfCJAViUc ,  the  inJi£^ment:  but  it  was  anfwered  by  the  court,  that  an 
iw' luftrcVr     ^vcrt  aft  not  laid  maybe  given  ;n  evidence,  if  it  be  a  dire^l . 
proof  of  any  *which  »s  laid;     lliat  one  of  the  overt  afls 
laid  being  the  afiembling  atid  marching  modo  guerino  in  or- 
der to  depbfc  the  king,  and  fet  the  pi'etcnder  on  the  throne; 
^nd  it  being  proved  that  thfe  prifoner  was  with  the  reft  of 
the  rebel  army  at  Mancheftcr,  and  appeared   in  a  hoAilc 
manner  there ;  the  faft  of  his  caufing  to  be  printed  and*pub- 
H(hed  ti\e  prctendti's  n^.anifv'ito  there  was  Wrong  and  direft 

proof 
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and 


fiTOof  of  his  having  joined  the  army  for  the  purpofe  men-    Cb.  II.  %  57. 

tioned  in  the  indiftment.     In  Sir  John  Wedderburne's  cafe     "iJy^Jce.'^ 

the  proof  offered  was,  that  he  was  appointed  by  the  preten-  n 

der's  fon  collcflor  of  the  excife,  and  that  he  did  aQually 

.collect  it  in  feveral  places  where  the  rt^bel  army  lay,  by  virtue 

X)f  that  appointment,  for  the  u(c  of  the  rebel  army,  with 

whom  he  was  proved  to  have  been  prefent  at  divers  places. 

The  fame  ohjedion  was  urged,  and  the  ftat.  7  W,  3.  parti- 

.cularly  relied  on,  but  the  court  over- ruled  it  for  the  fame 

jrcafon  given  in  Deacon's  cafe. 

On  t.e  other  hand,  if  the  overt  a£l  olF^red  in  evidence  and  Foft.  446. 
notlaid  in  the  indidmentbenodireflproof  ofanyof  theovert  '    .  *  **°**7*« 
afts  charged,  but  merely  go  to  (Irengthen  the  evidence  or 
fufpicion  of  fome  of  thofe  overt  acls  by  a  collateral  circum- 
ftance,fuch  evidence  cannot  be  admitted, notwithftanding  the 
ppinion  of  Lord  Hale  to  the  contrary.    As  in  the  cafe  of  valghao  *ti4* 
Captain  Vaughan,  who  was  indided  for  adhering  to  the  5St.Tr.  2a. 
king's  enemies  on  the  high  feas  :   The  overt  aft  laid  was 
his  cruifing  upon  the  king's  fubjefts  in  a  veflel  called  the 
Loyal  Clencarty ;  and  the  counfel  for  the  crown  offered  to 
give  in  eyidence,  that  he  had  fome  time  before  cut  away  the 
Pullom-houfe  barge,  and  had  gone  cruiGng  in  that  vefTcI  j 
but  as  that  was  no  proof  of  his  cruifing  in  thef  Loyal  Clen- 
carty, ^thc  court  rejefted  the  evidence. 

# 

The  rule  abovementioned  applies  alfo  as  to  the  manner  in         §  58. 
vhich  words  or  writings  are  to  be  laid  in  the  indiftment,  ^rf^^iW^IJLr. 
and   proved  in  evidence.     Upon  an  indictment  for  com-  and  p'oving 
pafling  the  king's  death,  in  which  a  trcafonable  declaration  of  ]^. '  ** 
the  prifoner  was  alleged  as  an  overt  aft,  but  was  only  fct  » ^*S.  Suai.  8d* 
forth  in  fubftance,  it  was  objeftcd  in  arreft  of  judgment, 
that  the  words  of  the  declaration  were  not  fpccificd  ;  but  the 
court  unanimoufly  held   the  indlftment  fufHcicnt.     It  was 
laid,  that  the  declaration  contained  incitenaent,  perfuafions, 
and  promifc-s  of  reward  to  induce  the  people  to  join  in  re- 
bellion, which  was  an  overt  aft  of  the  treafon  charged, 
namely,  the  compafling  the  king's  death ;  and  this  being  the 
fubftantial  charge,  it  was  fufficiently  fet  forth.  In  the  cafes  of  ^s'"2'*'^S*^*» 
Coleman  and  Lord  Prcfton,  the  fubftance  only  and  purport  i/>r<i  Prefton'a 
of  the  letters  found  upon  him  were  fet  forth.     In  Staley's  "'j'su  ey'ilrfc 
cafe,  the  words  were  fpokcn  in  French,  and  the  import  of  *  ^^-Jl'  ^5?- 
them  dated  in  Latin.     In  Francia's  cafe,  the  like  rule  was  fi^K,Tf.^y^^. 

laid    So  Layer*  cjfc, 
6  Sl  Tr.  330. 
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ch.  II.  §51.  Iii<l  down,  that  it  is  not  ncccffary  to  fet  forth  the  letters 

Imdiament  and  fhemfelves  of  a  treafonable  correfpondence  \  it  is  fuflicient  to 

,  ftate  the  fubfiance  and  intent  of  them  j  for  they  arc  evidence 


of  the  fccret  connpafBng  and  imagination  of  the  heart.  In 
Dr.  Drake*!  cafe»  Df.  Drake's  Cafe  it  was  faid  by  Lord  Holt,  that  ekher  the 
Salk.  660.  ^gj^y  words  of  a  libel  might  be  charged;  but  then  the  fmalleft 

{a)  The  vtri-  Variation  which  changed  the  word  was  fatal  {a)  \  or  the  fub- 
•fM:e  wu  mor  fcr  ftancc  and  effeck  of  them  may  be  ft;«ted  ;  and  in  that,  cafe  if 

the  fenfe  be  rightly  dated,  it  is  fufficitnt.  And  at  the  Corn- 
thiMfe'i  Mtes.  vallSufnmer  aflizes  in  1735,  Lord  Hardwicke  faid  that  this 

was  law ;  though  it  was  fafcr  to  lay  the  indiflment  both 

ways,  viz.  in  one  count  the  very  woic(s,  in  another  the  fub- 

ftr.nce  and  fenfe  of  them  only. 
r«ft.  »iS.  I"  ^'»c  inftances  of  Gregg  and  of  Dr.  Henfcy,  the  letters 

^^St'T^^A  .  '^^'P^^^^^^y  '^."^  ^y  ^^c"*  w'th  intent  to  convey  intelligence 
77.  Dr.Hcnfcy's  to  the  cncmy  were  (topped  at  the  poft-oflice.  In  the  cafe  of 
c«fc,iBurr.6+i.  ^^it  former,  who  pleaded  guilty,  the  indiftmcnt  charged,  that 

the  letters  were  fent  from  the  pLice  where  the  venue  was 
laid  into  parts  beyond  the  feas,  to  be  delivered  to  the  enemy. 
The  indi^ment  in  Dr.  Henfey's  cafe  with  more  propriety 
ftated,  that  the  letters  were  fent  from  the  place  where  the 
venue  was  bid,  to  be  delivered  in  parts  beyond  the  feas  to 
the  enemy. 

De  ta  Motte*!  ^"  ^^  ^^^^  ^^  ^^  '^  Motte,  on  fufpicion  of  the  traiterous 

tafe,  o.  B.  July  correfpoiidence  which  he  was  carrying  on  with  the  French 

1781,  cor.  Duller  ,  •  t      •  •  t.  i     ^ 

and  Heath,  ]%,  government,  then  at  war  with  this  country,  the  packets  were 
WS.  Could,  J.     lecretly  opened,  copies  taken  of  their  contents,  and  they  were 

afterward^  fealed  again  and  forwarded  to  their  place  of  dcflt- 
nation.  Perfons  M'ho  knew  the  prifoncr's  hand- writing 
proved  that  the  original  letters  were  written  by  him  ;  and 
the  copies  being  proved  to  have  been  examined  were  admitted 
in  evidence. 

$  59-  If  but  one  of  feveral  overt  afls  be  well  laid  and  proved, 

^m^jbJl^t^ld^  that  is  fuflicient.     And  if  it  be  laid  with  circumftances  not 

1  MS. Sun.  13,  neceflary  to  conRitute  the  aft  high  treafon  they  need  not  be 

•  Ka:c?fi».  proved,  but  may  he  rejefted  as  furplqfage.     As  in  the  cafe 

Lowick'i  c^fe,  of  treafon  in  levying  war  •  if  the  overt  atl  be  an  arraying  in 

Layer  I  cai^«  '  ^n  hoftile  manner,  and  thereby  killing  divers  of  the  king's 

6  Si.  Tx.  329,  fubjcGs ;  if  the  arraying  in  an  hoftile  manner  be  proved, 

Burncr»MS.  i6.  that  is  fufEcient,  without  proof  of  the  reft.    Or  if  it  be,  as  in 

s  st'^rT.Vsf 6.  Lowick's  cafe,  that  A.  arid  B.  met  and  propofed  the  king's 

>n:r,  f.  46.  death| 
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dieath,  and  the  particular  theafure  by  which  jhcjr  purp'ofed  Ch  II.  §  59. 
to  cffea  it  be  not  well  laid,  this  latter  will  not  vitiate  the  ^'l-w'^r/"*' 
fcft.  L 

Neither  is  the  time  or  place  laid  In  an  overt  aft  charged        5  ^q, 
in  the  indi£^ment  more  necelFary  to  be  itriclJy  proved  in  this  Tme  and  place, 
than  in  any  other  cafc^  provided  a  time  be  laid  before  the  ^  s^.  xr.  «;7o/ 
finding  of  the  bill,  and  a  place  be  bid  within  the  county-  1'ownlc>'8cafc> 
In  MnTownly's  cafe  it  was  ftrongly  preflTed  as  an  objeftion  Anic,r57. 
under  the  claufe  in  the  flat,  of  William,  above  referred  to,  ^«^'iinft-«3o- 

,  ,,     ,  ,  '  Hale,  361. 

that  all  the  overt  acls  proved  were  fubfcqucnt  to  the  time  zHaic,  179.291. 
laid  in  the  record.     But  all  the  court  were  clearly  f^tisficd  f^*'j  ^'    •    ». 
that  fuch  ftridinefs  was  not  neceffiry,  but  that  it  was  fuf&*  cafe,  Dcm.  Proc 
cient,  as  at  common  law,  to  prove  the  overt  afls  on  any  '^    *    '•  °'' 
day  before  the  findin};  of  the  bill.     The  fame  was  ruled  oi> 
Lord  Balmerino's  trial  in  the  Uaufe  of  Lords,  by  the  advice 
of  all  the  Judges. 

• 

I  have  before  had  occafion  to  treat  of  the  place  where        x  gy^ 
treafons,  committc;d  both  abroad  and  at  home,  (hall  be  tried,  proof  of  twrr 
and  how  the  law  ftands  in  that  tefpetb.     But  in  all  cafes  of  ^^^,V^yj7//. 
treafon  within  the  realm,  fome  overt  aft  mud  be  proved  in  Ante,  f.  40  41. 
the  county  where  the  indiftment  is  laid  and  the  trial  h^d,  c.^o/f.  7.*    * 
according  to  the  courfe  of  the  common  law.     But,  as  in  the  iMS.S)iai,fK6. 
cafe  of  compafTing  the  king^s  death,   any  aft  done  towards 
the  accomplilhment  of  that  obj.ft  within  the  county  is  fuf* 
ficient.    Lord  Prefton  and  two  other  gentlemen  had  procured 
a  veiTel  to  tranfport  then)  to  France,'  but  were  flopped  be- 
fore they  got  out  of  the  river;  ai>d  their  papers  were  feized* 
Amongft  thofe  papers  was  found  a  fcheme,  intended  to  be 
laid  before  the  French  government,  for  invading  the  king* 
dom.     Lord  Predon  infifted  that  no  overt  aft  was  proved  Ld.  PieAoB** 
upon  him  in  Middlcfex    where  all  the  overt  afts  were  laid;  ^*^*»*S'*Tr» 
for  he  was  taken  with   the  papers  in  the  county  of  Kent.  ^"'^F.  ft.  1,6. . 
Sut  the  court  told  the  jury,  that  if  they  believed  that  he  had/^**'**  '  ^* 
an  intention  of  going  to  France  with  thofe  papers,  for  the 
purpofe  charged   in    the   indiftment,  his   taking  boat   in  3MS.Su1n.48c 
Middlefex^  in  order  to  go  on  bonrd  the  veflel,  was  a  fufii-  Sir  h.  Vanct 
cient  overt  aft  m  that  county.     But  after  proof  or  an  overt  ivkim  cafe, 
aft  in  the  countv  in  which  the  treafon  is  laid,  evidence  may  4^^/ ^-^S^^jHo- 

.  'per  H"it,0.  J, 

DC  given  of  any  other  overt  afts  of  tlie  fame  fpeci^s  of  trea-  L»yericaf<r, 
(on  in  other  counties*     lu  this  fcnfc  the  pad'a-c  in  Kelyn^  -T^'qMi.*^^ 

I  7  *  mull  toit.  f.  65, 
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Cb.  n.  s  <t.    tank  be  undcrftood.  where  it  it  faid  to  havt  been  wielved  ta 

SvUttM*,      Sir  H.  Vtne'ft  cafe,  thtt  the  creafen  Itid  in  tlie  indiflaient 

■  ■    being  the  compafling  the  king't  death,  which  was  in  tho 

county  of  Middlefex,  and  the  ievying  war  being  laid  only  ^^ 

itit  rfikt  overt  a&sg  though  it  were  laid  to  be  in  Middlefrx, 

yet  a  war  levied  by  the  prifoner  in  Surry  might  be  given  in 

evidenee ;  for  not  being  laid  as  the  treafon,  it  it  a  tranfitory 

thing  which  may  be  proved  in  another  county :  othcrvife,  if 

the  ittdidment  had  been  for  levying  war  at  a  fubftantite 

Mr  poft.  1 6(.  treafon. 

sMi.SiiaL4t5.      But  further,  it  ia  obfervable  that  Kclyng  appears  tb  con^ 

fine  the  rule  for  admitting  in  evidence  other  overt  a£bs  of 

the  fame  treafon  in  other  counties  (after  proof  of  an  overt 

aA  in  the  county  where  the  offence  is  laid)  to  the  cafe  of 

eompaffing  the  king's  death  \  and  it  is  faid  that  treafon  in 

levying  war  is  local.     But  quxre  whether  this  diftinAioo 

can  be  right.    The  cafe  in  Kei  15,  and  the  cafe  of  the  Earl 

-  of  Efiex  were  indidments  for  compalfing  the  king's  death, 

and  the  levying  war  was  laid  as  an  overt  a£l*     And  where 

is  the  difference,  in  point  of  reafon  or  principle,  whether  the 

levying  war  be  chargrd  as  the  treafon  indi£led,  with  overt 

ads  laid  of  that  fa£t,  or  whether  the  fame  fa£ts  be  charge4 

as  overt  ^(X%  t>f  another  branch  of  treafon  ?   In  the  cafe  of 

f^^fSSt-Tr.     Damaree,  Purchaf^,  and  Willes,  for  high  treafon  in  con« 

»|8»  *c  ftruflive  levying  of  war,  evidence  was  given  of  houfes  pulled 

down  in  {jondon  as  well  as  in  Middlefex,  where  the  priie 
foners  were  indited.  In  the  profecutions  for  the  rebellions 
in  1745  and  iy46  evidence  was  given  of  the  march  of  the 
rebels,  and  of  the-  part  the  prifoners  bore  in  the  rebellion  in 
every  county  through  which  they  paffed }  and  yet  thefe  wcro 
cafes  of  indidments  for  levying  war  |  but  then  fome  overt 
aOs  were  proved  in  the  county  laid  in  the  indidment.  In 
t>cacon*fl  Mfct  peacon*s  cafe  in  particular,  evidence  was  permitted  to  bo 
1746,  foihS.    giten  of  overt  afis  done  in  other  counties,  though  all  the 

overt  a£ls  wer^  laid  to  be  done  in  Cumberland  \  an  overt 
ad  being  firft  proved  in  that  county. 

i6u  As  all  aceompHces  in  treafon  are  principals,  as  much  as 

Itfw  Atcmp^m  ihofc  who  do  the  aft,  there  is  nothine  to  remark  of  difference 
t9  bt  tUktrid,  between  them  in  refpri^  of  the  indi£)ment :  and  I  have 
Aaie,  r.  35. 3f •  before  confidered  what  evidence  is  necefftty  or  fuffieient  to 

3  ccnneQ 
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conneS  tlicm  aUogcthe;r,  fo  as  to  let  in  proof  of  their  re-   Ch.  ii.  §  6a. 
fpcaive  aas  againft  cacli  other.  '      ^''^E^Zjf 

But  an  indif^ment  againd  a  receiver  of  a  traitor,  after  the 
faft,  muft  charge  him  fpecially  with  the  receipt,  and  not  i  H4«,2i4.a38k 
generally,  that  he  did  the  thing;   which  is  otlicrwife  iu  cafe  0^196.^  ** 
^f  one  who  is  a  procurer,  ccninfellor,  or  aiTeatcr.  ^°^'  345- 

'^  '  '  Ante,  f.  35* 

Witntjfcs. 

It  is  an  eflential  requifite  on  the  trial  of  this  offence,  that        ^  Sr,^ 
the  treafon  charged  in  the  indiftment  flionld  be  proved  by  Witntjjlintcfjfary 
two  witnefTcs.     This  (lands  on  feveral  ads  of  parliament,  aamait. 
"which  I  will  firft  fct  forth,  and  then  notice  the  conftrudioa 
which  has  been  made  upon  them. 

The  ftat.  i  Ed.  6.  c.  C2.  f.  ^^•  cnails,  *'  that  noperfon  iEd.6.c  i«« 
fliall  be  indiScd,  arraigned,  condemned,  or  convifled  for  '*  "• 
any  treafon,  petty  treafon,  or  mifpriilon  of  treafon,  unlefs 
he  be  accufed  by  two  fuflicient  and  lawful  witneflcs,  or  (ball 
wHiingly  without  violence  confefs  the  fame." 

The  (lat.  5  &  6  Ed.  6.  c.  11.  f.  12.  ena£ts,  *'  that  no  5^:6^  Ed.  6. 
perfon  fliall  be  indided,  arraigned,  condemned,  convi£lcd,  ^J^''^  p,^ 
pr  attainted  for  any  treafons  that  then  were  or  after  fliould  a95-  7- 
be,  unlefs  thereof  accufed  by  two  lawful  accufers  (i.  e.  wit* 
nefies)  \  which  faid  accufers  at  the  time  of  the  arraignment 
of  the  party  accufed,  if  they  be. then  living,  fliall  be  brought 
in  perfon  before  the  accufed  to  prove  him  guilty  of  the  trea- 
fons or  ofTences  contained  in  the  indiAment,  unleis  the  faid 
party  arraigned  fliall  willingly  without  violence  confefs  the 
fame." 

Then  by  the  ftat.  I  &  2  Ph#  &  M^ry,  c.  xo.  it  is  enabled,  \  &  2  ph.  »M.. 
<*  that  all  trials  for  any  treafon  fliall  be  had  and  ufed  only  ^' '°' 
according  to  the  due  order  and  courfc  of  the  common  law," 
And  by  another  ftatute  of  the  fame  feffion  it  is  cnafled,  *•  "'•^-  3« 
"  that  every  pcrfpn  who  fliall  be  accufed- or  impeached  of 
any  of  the  offences  contained  therein  (ci),  or  of  any  other  («)  f.  <*.  cfTc  crt 
offence  concerning  the  impairing,  counterfeittDg,  or  forging  "l*^'"2  «<>  «''C 
of  any  coin  current  within  this  realm,  fliall  and  may  be  in- 
di£led,  arraigned,  tried,  convi£led,  or  attainted  by  fuch  like 
evidence,  and  in  fuch  manner  and  form,  as  hath  been  ufed 
and  accuftomed  within  the  realm  before  the  1  £d.  6." 

Laftly,  the  7  W.  3.  c.  3.  enacts,  "  that  no  perfon  what-  7  Wi  3.  c.  3- 
foeucr  fliall  be  iadi£kcd,  tzied,  or  attainted  of  high  treafon,  ^*  ^  ^* 

(fu<:h 
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Ch.  II.  S  ^3-    (fnch  as  have  already  been  dated,)  or  of  mifprifion  of  fflcfc 
^mH^]       trcafon,  but  by  and  upon  the  oaths  and  tcftimony  of  twor 
lawful  witneffes,  cither  both  of  them  to  the  fame  orert  aft^ 


Ancej  C  43.       or  one  of  them  to  onC|  and   the  other  of  them  to  anothei* 

overt  adk  of  the  fame  trcafon  ;  unlefs  the  party  indifted  and 
arraigned  or  tried  (hall  willingly  without  violence  in  open 
court  confcfs  the  fame ;  or  fliall  (land  mote,  or  rcfufc  to 
plead  i  or  in  cafes  of  high  trcafon  (hall  peremptorily  chalienge 
above  3j,"  And  it. further  ena£ls  and  declares,  "  that  if 
two  or  more  diftinft  trcafons  of  divers  heads  or  kinds  (hall 
be  alleged  in  one  bill  of  indictment,  one  witnefs  produced  to 
prove  one  of  the  faid  trcafons,  and  another  witnefs  to  ano- 
ther of  the  faid  treafous,  (hall  not  be  deemed  to  be  two  wit- 
sefTes  to  the  fame  trcafon  within  the  meaning  of  the  aft/* 

Kiipoft,  f.  69.   '  There  is  alfo  a  provifo,  •*  that  any  perfon  being  indiftcd 

as  aforcfaid  for  any  of  the  faid  treafons  or  mifprifions  may 
be  outlawed,  and  thereby  attainted  ;  and  in  cafes  of  the  high 
treafons  aforefaid,  where  by  the  law  after  fuch  outlawry  the 
party  outlawed  may  come  in  and  be  tried,  he  (Iiall  upon  fuch 
ttial  have  the  benefit  of  this  a£t/' 

f  54.  The  (irft  point  to  be  noted  upon  thefe  afts  is  the  neceflitf 

Two  wUneJIti  f  ©f  two  witnclTes  to  prove  the  trcafon ;  which  extends  as  well 

andbtforewkm.  to  the  finding  of  the  bill  of  indiftment  by  the  grand  jury  aa 

^Ha?  ^"'*'gJ2*^  to  the  trial  iifclf  in  open  court ;  not  only  as  in  law  and  rea- 

soo.  fon  they  (land  on  the  fame  footing,  but  by  -the  very  words  of 

Foft.  231.  ^jj  jjj^  ^Qg^  ^Yi2ii  no  perfon  Oiall  be  indifled,  &c. 

Foft  23),  &c.      ■  At  con^mon  law,  one  witnefs  was  fu(Hcient  in  cafe  of  trea- 

k^^iV""^*^'  ^®"  ^'  ^^^^  *^  ^"  *"y  ^^^^^*^  capital  charge.  The  ftat.  i  Ed.  6. 
iHtte,  198.3x6.  c.  12.  firft  required  that  in  cafes  of  trcafon  there  (hould  be 
^SU^ixXiAie.  ^^®  witneffes.    This  was  followed  by  the  ftat.  5  &  6  Ed.  6. 

c.  1 1 .  to  the  fame  purpofe.  Little  regard  however  was  had 
to  thefe  ftatutes  in  the  times  next  fucceeding  the  pading  of 
them,  upon  an  idea  entertained  and  afled  upon  by  fome,  that 
they  were  repealed  by  the  ftat.  1  &  2  Ph.  &  M.  c.  10.  which 
reftored  the  common  law  trial  to  all  treafons.  But  it  has 
been  long  fettled,  that  the  true  obje£l  and  operation  of  this 
laft  aft,  which  was  intended  for  the  benefit  of  the  fabjeft, 
and  not  to  deprive  him  of  any  advantage  which  he  then  en- 
{Vidi  3  St.  Tr.  joyed,  was  not  to  repeal  the  above  ftatutes  of  £d.  6.,  but  to 
5^.  4'5»  645*      reftore  the  common  law  right  of  trial  in  the  proper  county, 

and  the  peremptory  challenge  of  351  which  had  been  in- 
trenched 
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trenched  upoh  by  feveral  a£l«  in  the  reign  of  Henry  the  Sth*    CB.  w^^U 
In  this  rcfpea  therefore  the  aft  of  7  W.  3.  is  only  confirm*      ^jfX!* 
itoryof  thelaw  as  it  flood  before.  _ 

Tlieftatutes  of  Ed.  6.  I  have  already  obferved  eitended  to  [s^^-  ^'  (•  4« 
all  trcmfons  }  but  the  ftat.  i  &  2  Ph.  &  M.  c.  1 1.  by  an  ex*  Vc!iy}  ***' 
prefs  provifion  excepts  perfons  accufed  of  any  of  the  ofFencet 
contained  therein,  tt  of  any  other  ofTence  concerning  *'  the 
impairing^  counterfeiting!  or  forging  of  any  coin  current 
within  ttie  realm.**    It  was  agreed  by  all  the  Judges,  that  this  t.  j^m,  sjj. 
zSt  extends  to  all  oflffcnccs  touching  the  impairine  the  coin,  '^'  H»Jc,iif, 

1 .  t    «    ••  .  .  r         r  ,  r  1         «.        .  *«  Relatione 

which  mall  be  made  treaion  afterwanls}  and  therefore  it  was  Holt  c  j. 
agreed,  that  one  witneb  was  fufficient  in  clipping  as  well  as  r^^^*^!!l 
counterfeiting  the  coin ;  though  it  appears  that  the  opinion  cwreiatiostoth* 
»nd  pradice  had  once  been  otherwife  in  tlic  cafe  of  clipping.  ^^*^^'  ^'^ 
The  ftat.  7  W.  2'f  which  only  extends  to  tfeafons  working  Ante,  p.  7o5,7« 
corruption  of  blood,  does  alfo  cxprefsly  exclude  the  counter*  o«fc»B«*«  c*^*» 
feiting  of  the  king's  coin,  great  feal,  pri¥y  feal,  (igti  manual.  Letch,  37. 
•nd  privy  fignet:  all  thrfc  may  be  indided  and  tried  in  fuch   *^***>**'' 
manner,  and  by  fueh  evidence,  as  before  thefe  feveral  a&s 
were  made.     The  fame  provifion  is  continued  by  the  ftatk  /^cpoit. 
t  Sc  pVf.  3.  c.  a6.  f^7.  and  6  Geo.  3.  c.  53.  f,  3. 

It  alfo  appears  to  be  the  intent  of  the  ftat.  40  Geo.  3.  j?.^*®'  3  5-91- 
€.  93.  that  where  the  overt  a£l  of  treafon  alleged  fliall  be  thf  «  *4  « 

aflaffination  or  killing  of  the  king,  or  any  dire£l  attempt 
Ygainft  his  life,  or  againft  his  perfon  whereby  his  Kfe  may  bt 
endangered,  or  his  perfon  may  fuffcr  bodily  harm,  proof  by 
Qhe  witnefs  fliall  be  fufiicient  $  becaufc  it  ena£ts,  that  the 
party  may  be  *'  indi£led  and  tried  in  every  refpefl  «uid  opofl 
the  hkc  evidence,  aa  if  he  flood  charged  with  murder.'' 
And  yet  the  ftatute  proceeds  to  negative  fpectally,  that  any 
of  the  proYifions  in  the  afis  of  the  7  W.  3.  and  7  Ann., 
touching  the  trial  of  treafons,*  (hould  extend  to  the  cafes 
above  menttotted;  whereas  it  appears  that  the  neceOity  of 
two  witncfies  in  cafes  of  treafon  (lands  upon  other  a£ts  be^ 
fides  the  two  fpecifically  referred  to. 

It  was  fully  eftdblUhed  by  the  opinion  of  all  the  Judges  on  §  ^5* 
Ac  trial  of  Lord  Stafford,  as  it  fccms  to  haiM:  been  before  ^"Z^/^!.  " 
midertood  in  the  cafe  of  the  regicides,  that  one  witnefs  to  ^^^^  ^^  ^  ^^* 
one  overt  a6b,  and  another  to  another  overt  acl  of  the  fame  utaTtaflr^d^V 
ipeciea  of  treafon,  wefe  two  fufficient  witneiTes  within  the  fta-  ^^**  ^  ^^  '^^'. 
totes  of  Edward  d.  From  that  time  the  n^le  has  prevailed*  4^7!  Voft!  atV* 
The  &at«  7  W.  3.  doca  not  require  that  each  overt  u€t  fliall  *J][;  ^\^i'^, 

net's  MS.  X3«    Ptfk7a*a  cafc^  4  St.  Ts.  5^8.    Aaii^  (*  57. 
K  •  be 
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Cb.  II.  %  S'y.    be  proved  by  two  witnefics,  but  only  that  the  trearon  fliall  be 

iTitl!^      ^  prored.     And,  by  the  cxprefs  diredLion  of  that  (latate, 

■  ■    cither  two  witncfTes  to  the  fame  overt  ad,  or  one  witncfs  to 

one  and  another  witnefs  to  another  overt  ad  of  the  fame 

treafon,  that  U  of  the  fame  fpecies  of  treafon*  are  fufficient* 

But,  if  feveral  overt  a£ts  be  proved  by  different  witncflcs 

fingJy*  f»icb  overt  a£ls  muft  relate  to  the  fame  kind  of  trea- 

fon,  otherwife  it  is  infuiBcient  by  the  exprefs  provlfion  of 'the 

Ante,  r.  64.        ftatute  7  W.  3-  c.  3.  which  in  this  rcfpcd  is  only  declaratory 

of  what  was  the  known  rule  of  law  before. 
CvirtaSs  in  dtf-       In  Deacon's  cafe  in  1 746,  it  was  expref&ly  ruled  by  Abney 
Ante,  f.  61.         ^^^  Fofter  Jufticcs,  that  afccr  proof  of  feme  overt  aft  charged 
sMS.Su'n.485.  within  the  county  in  which  the  indiclment  is  laid,  evidence 
Foft.  9, 10.        may  begtven  of  other  acts  of  treafon  tending  to  prove  the 

^fc'l^'s^'^Tr.  ®^^^^  ^^^  ^^^^*  though  done  in  a  foreign  county.  And  eri- 
^j9i  640.  dence  of  that  fort  was  given  in  almofl  all  the  trials  for  high 

treafon  at  tlie  fame  period.  The  like  was  done  in  mod  of 
La7er*ica^e,  the  iri.tls  after  the  rebellion  in  17 15.  But  further,  if  one 
tfoiTai?'*'  overt  aft  be  proved  by  one  witncfs  in  the  county  in  which 
a  Arid.  51101.485.  the  trial  is  had,  which  gives  the  grand  jury  jurifdidlion  to 

inquire,  another  overt  ad  of  the  fame  fprcies  of  treafon 
*.  ^  ,  proved  by  another  witnefs  in  a  different  county  wiU  make 

two  witneiTes  within  the  flat.  7  W.  3.  This  was  exprefsly 
Hex?.  jelliJt,  ruled  in  the  cafe  of  Layer:  and  was  fo  adjudged  at  York  by 
BuractJ*  3',  14.   ^^*  C*  ^'  Pafker  and  the  Judges  Burnet,  Clarke,  and  Denni** 

fon  in  the  cafe  of  Jellias  in  1 746.  Ld.  C.  J.  North  laid  down 
^r*i^^^J^*      the  fame  doArine  in  Gavan's  cafe  before  the  flat,  of  Kinir 

aSt.Tr.  873.      ^y,j^^^  « 

F'Jft'w^f ''  ®"^  *°"g''  *^  itt^ton  itfelf  muft  be  proved  by  two 
J  MS.  Sum.  66.  witneifds  in  the  manner  above  fpecified ;  y^t  a  collateral  fad, 
fTs'/Tr?  Is!**  "^^  tending  to  the  proof  of  the  overt  afts,  may  be  proved 
Saik,  634«         by  One  witnefs  only.     As  in  the  cafe  of  Captain  Vaughan, 

where  the  prifoner  having  called  witnefles  to  prove  that  he 
"was  born  in  France,  the  counfel  for  the  crown  produced 
witnefles  to  prove  that  he  was  born  in  Ireland  \  and  the 
prifoner  infifting  that  there  was  but  one  credible  witnefs  to 
'^hat  fa£}.  Lord  Holt  faid  that  one  witnefs  was  fufficient ; 
for  the  ftatute  of  William  relates  only  to  the  proof  of  the 
treafon,  and  the  overt  adls  of  that  treafon ;  and  the  ftatutes 
of  Edward  6.  are  confined  to  the  evidence  for  proving  the 
P^rx  r.  Smith,     prifoner  guilty  of  the  dfieoce )  which  muft  alfo  be  underftood 

^^nH^Lm^,  '^f^^^  overt  a^.    The  fame  doarine  was  holden  in  tlie 

.?une,  7  Ana*     Cafe   of  Smith,   upon  an  indidment  for  adhering  to  the 

«**i  *f»'         Queen's  enemies  on  the  high  feas.    He  made  alienage  his 

g  dcftncr  9 
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defence}    and  bis  canf^flion,  that  he  was  an  EngHQiman   Cb.  11*  §65. 
born^  was  holden  admiffible  by  the  judges  Trevor^  Powell,       tyunjltsl 
Powis,  Tracy,  and  Bury;   though  his  counfel  indfted  on  ■ 

the  z(X  of  the  7  W.  3.,  which  the  court  faid  was  intended 
to  prevent  a  confeflion  being  conclufive  evidence  of  the  very       * 
overt  ad,  but  not  to  take  away  that  fort  of  evidence  of 
colUteral  matters. 

Confeffion. 

The  ftat.  7  W.  3.  requiring  two  witneffcs  to  prove  the  trea-        J  66. 
fon  has  this  exception,  "unlefs  the  prifoner  (hall  willingly     ^^-^^^^'^^^ 
and  without  violence,  in  open  court,  confefs  the  (jame.''  The  Foft.a4o,&c. 
ftatutes  of  Edward  6.  make  the  fame  fort  of  exception,  but 
with  this  diflPerence,  that  the  words  *«  in  open  court,"  arc  in 
thofe  ftatutes  omitted  ;  as  well  as  fome  further  variation  in 
the  wording  of  the  latter  zGi  of  Edward  6.,  which  I  (hall 
prefently  have  occafion  to  remark.     It  appears  that  till  the  Vtde  the  caft  of 
cafe  of  Frahcia  in  1716,  the  conftruftion  upon  the  ftatutes  , 66*.*°, h »(«!'** 
of  Edward  6.  had  been,  that  to  warrant  a  convidion  it  was  304-1^^1  x^i  19* 
not  neceffary  that  the  confeffion  (hould  be  made  in  court, 
but  it  was  fufficient  if  it  were  made  before  any  magi fl rate  or 
perfon  havitig  authority,  as  a  privy  counfcllor,  to  take  fuch 
examination ;  and  were  afterwards  proved  at  the  tri.1l  by  . 
two  witnefles,  without  any  further  proof,  of  the  overt  a£Vs. 
Lord  Coke  indeed  feems  to  conGder  that  the  exception  is  1^  Tnft.  95. 
confined  to  an  examination  out  of  court,  upon  the  con-  ^^f«*^*4»» 
ftru£lion  of  the  words  *•  without  vtolence^^  as  meaning  with- 
out any  torture ;  and  therefore,  fays  he,    by  "  confeffion 
without  violence"  is  not  meant  of  a  confeffion  before  the 
judge  }  for  he  is  never  prefent  at  any  torture ;  neither  upon 
the  prifoner's  arraignment  was  ever  any  torture  offered. 
This  appears  to  be  a  very  extraordinary  conftrudion ;  more 
efpecially  as  it  is  direfUy  repugnant  to  the  exprefs  words  of 
the  auxiliary  ftat.  of  5  &  6  Ed.  6.  which  are,  that  the  two 
witneffes  (hall,  *<  at  the  time  of  the  arraignment  of  the  party 
accufcd,"  be  brought  before  him  to  prove  the  treafon,  <^  un-^ 
lefs  tht  faid  party  arraigned  (hall  willingly  without  violence 
confefs  the  fame.*'    If  indeed  no  other  violence  than  the  PUifoiUt^tL 
rack  (the  ufe  of  which  was  very  unfrequent  and  always  ille- 
gal) had  ever  been  made  ufe  of  to  draw  confeffions  from  pri- 
fonersj  there  might  be  lefs  reafon  for  doubting  this  conftruo 

K'a  tiro 
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CK^M^-  tioii  of  the  aft,  though  the  latter  words  would  ftill  be  repugn 
C»mf^li9m'     ^^^^  ^o  fuch  a  cooflrudioii :  but  when  we  find  fo  late  as  in 
■  i    14  Car.  a.  the  advice  of  all  the  judges^  which  I  prefume  was 

lUL**'  "t*  *^°o^  ncccflary  to  be  given,  that  no  promifi  (hould  be  made, 
or  any  tbreainings  ufed»  to  the  vAtneffes^  in  cafe  thej  did  not 
gvrcfutl  evidence  againft  the  prifoners,  we  need  not  be  fiir- 
prtzed  at  the  care  of  the  Ifgiflature  at  all  times  both  before 
and  fincc  to  hinder  any  undue  advantage  being  taken  of  the 
fituation  of  a  prifoner  to  wring  a  confeflion  from  him ;  of 
which  I  fear  the  hiftory  of  former  times  can  fumifli  but  too 
many  examples.  The  fame  words  are  to  be  found  in  the 
ftatute  of  William,  where  it  cannot  be  fuppofed«that  the  FegiC- 
lature  could  allude  to  the  torture.  If  the  matter  had  under* 
gone  no  further  diCcuflBoni  I  (hould  have  had  but  little  heG- 
tation  in  colleding  the  fenfe  of  the  legiflature.in  thefe  feveral 
ads  of  parliament.  The  words  of  the  ftat.  i  Ed.  6.  might 
beget  fome  doubt  from  their  generality,  in  what  manner  the 
confeflion  intended  to  be  excepted  was  to  be  made,  and  by 
what  proof  it  was  to  be  fuftained.  This  was  meant  to  be 
cleared  up  by  the  ftat.  5^6  Ed.  d.  which  followed  fo  cloCc 
upon  it,  and  which  feems  to  me  to  have  defined  what  confef* 
fion  was  intended  to  be  excepted ;  namely,  a  confeflion  et  the 
time  of  the  arraignment  by  the /aid  party  arraigned  {a).  Was  it 
then  intended  to  exclude  evidence  of  any  other  confeflion  i 
In  my  apprehenfion,  neither  the  words  nor  the  obvious  mean- 
sng  of  thefe  ads  have  any  fuch  tendency.  For  the  rule,  out 
of  which  the  exception  is  taken,  is  the  neceflity  of  proving 
the  treafon  by  two  witnefles :  the  thing  excepted  is  a  con- 
feflM>n ;  which  confeflion  therefore  was  not  required  to  be 
proved  by  two  witnefles.  No  fort  of  confeflion  couldy  con- 
fidently with  the  principle  of  thofe  ads,  be  fo  intended  to  be 
excepted,  but  a  confeflion,  as  the  ftatute  of  William  in  plain 
terms  exprefles  it,  a  confeflion  in  open  court,  fuch  as  required 
no  proof  by  witnefles ;  which  I  conceive  was  exprefled  as 
plainly  before  by  the  ftat.  of  the  5  &  6  Ed.  6.  All  other 
proof  then  of  the  treafon  was  required  to  be  confirmed  by 
two  witnefles,  except  a  proof  in  open  court  by  the  confeflion 

9^t4i  1  Hale,  314*  («)  So th*  (lat.'i  8t%  Ph.  &  M.  c.  10.  f.  9.  requ'red  that  at  leaft  two  witne(7es 
evacnlned  to  any  treafoni  10  that  z€t  (hall  be  brought  fahh  htfort  the  party  ^r- 
rdignedf  if  he  require  the  rame,  and  fay  oipenly  in  hJi  hearing  what  they.can  (tf 
■gairft  him  coneeroios  the  treafoat  in  the  indt^lment,  nnUfs  the  party  arrgtgud 
ihail  wllnglj  confefi  the  UtM  ufoti  bit  srratgnmegtm 
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of  the  party  J  which  of  itfclf  was  fufficicnt  to  warrant  hw    ^^•"'  ^^^• 
conridion  and  attainder.    There  are  no  negative  words  in       Cm/^.' 
any  of  the  ftatutes,  declaring  that  no  evidence  of  any  other  ■ : 

oonfeffioB  fliall  be  received ;  bat  all  other  proof  of  the  treafon,  yjg  kcI.  xS, 
including  a  confeffion  out  of  bpen  court,  muft  be  made  by  ^ 

two  witnefles.    The  queftion  then  is  fimply  this.  Whether 
evidence  of  the  confeffion  of  the  prifoner  of  any  fad  be  or 
be  not  legal  proof  of  the  truth  and  eiiftence  of  fuch  iz€i  i 
which  I  prefume  cannot  be  denied.    I  am  aware  that  the 
above  reafoning  carries  the  admiflion  of  this  fort  of  evidence 
beyond  the  rule  which  I  before  alluded  to ;  and  that  it  lets  A,&t«»  ^  i3<* 
in  as  well  evidence  of  confeffion  at  any  timei  or  upon  any 
occafioni  as  confeffion  upon  an  examination  before  a  magi* 
ftrate  or  other  perfon  having  authority  to  take  fuch  examin- 
ation.   I  ftop  not  to  inquire  what  degree  of  weight  is  due  to 
bare  evidence  of  a  confeffion  out  of  court,  unfupported  by 
any  other  proof  of  the  h&  i  for  that  is  foreign  to  the  prefcnt 
ioquiry :  but  I  fee  nothing  upon  the  face  of  thefe  ^St$  of  par- 
liament to  warrant  the  dillinAion  aimed  at.     I  fubmit  the 
above  reafons  with  great  deference  to  better  judgments.    But 
the  concluCon  which  I  have  drawn  has  higher  authority  to 
fupport  it:  for  at  a  conference  of  the  judges,  preparatory  to  Fnncu'sofe, . 
the  trial  of  Francis  Francia  in  1716,  it  was  agreed  that  the  Fo^^'i^^^atrl 
confeffion,  which  the  ftatutes  of  Edward  6.  intended  to  ex-  net*!  ms.  accord. 
cept,  was  only  a  confeffion  upon  the  arraignment  of  the  aiiuded 


to  in 


party,  which  amounts  to  a  convifiions  and  that  the  defien  ^^^H'  *>"«**»« 
of  thofe  iQts  was  merely  to  prevent  any  other  confeffion  from  iioot  (o  fuiiy  it- 
operating  as  a  conclufive  and  abfolute  convidion ;  but  that  in  JJc'^^z/^'  *"  ^ 
all  cafes  the  confeffion  of  a  criminal  may  be  given  in  evidence 
againft  him }  and  that  in  cafes  of  treafon,  if  fuch  confeffion 
be  proved  by  two  witnefles,  it  is  proper  evidence  to  be  left  to 

(tf)  The  report  of  this  cafe  in  the  MS.  of  Mr.  Jafticc  Burnet  ii  in  thefe  wordi  c 
"  It  was  rrfeWed  by  the  judges  that  though  a  confeffion  before  a  magiftnte  does 
•'  not  take  away  the  neceffity  of  two  witnefles,  as  it  did  by  the  5  ft  6  of  £d.  6. 
*<  c  i|.  s  yet  the  ftat.  of  7  W.  3.  c.  3.  which  requires  V»o  witneflei  [unlefa 
**  there  be  a  confeffion,  which  amounts  to  a  coovtC^oOf  et  a  confeiQon  in  open 
**  pourt  does]  has  not  altered  the  nature  of  evidence.  That  therefore  a  witneft 
«*  to  a  con/effion  before  a  magiftrafiei  or  a  witneft  to  a  confeition  in  cunverfatioon 
<«  11  a  witnefs  within  both  tbcfc  afts.  And  if  two  fuch  witocfle*  are  prod^ced, 
«  and  the  grand  and  petty  jury  believe  thtffiy  they  are  two  fufficlent  witnelfes  to 
f  <  indid  and  convift  the  party  of  the  overt  ai£l»  confeiTed  to  two  fuch  witneiTct.** 
Fraocia'a  cafe,  17x9,  MS.  Keport.  **  To  t&ia  he  adds,  that  (he  cafe  of  Rex 
•f  T.fierwicky  at  ihe  court  of  St.  Marga.-et*a,  Southwaxk^  Augaft  1746,  wai 
M  (b  rated  ij  the  judge!.*' 
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ch.  IT.  §  66.    a  jury  {a).    By  this  conftruftion  the  ftalutc  of  William  has 

cJifeffhtm!      ^^^  added  any  new  reftridion  with  rcfpcft  to  confeffions, 

■     ■  than  was  before  implied  in  the  (latutes  of  Edward  6. ;  and 

I  MS.  Sum.  67  confequently  if  confeOions  out  of  court  might  under  thofc 

^   '  ftatutes  be  given  in  evidence,  if  proved  by  two  witnefles,  the 

fame  kind  of  evidence  is  admiffible  now.    But  from  Mr. 
Juftice  Fofter's  manner  of  dating  the  opinion  of  the  judges 
above  referred  to^  and  obferving  upon  it,  we  may  colle£l  that 
he  was  not  well  fatisfied  with  it.     He  fays,  that  no  regard 
was  paid  to  the  former  authorities  :  and  he  alfo  adverts  to 
Ante,  r.  65.        the  cafe  of  Smith  before  mentioned  ;  and  to  that  of  Willisj 
8  Sc.Tr/ar4,  e.  where  it  was  admitted  on  the  part  of  the  profecution,  that  a 
262, 3.  confeffion  out  of  court,  though  admiffible  in  evidence,  was  not 

of  itfelf  fufiicient  to  ground  a  convtfiion  :  and  where  Ward, 
G.  B.  afterwards  faid,  that  there  mud  be  two  witneiTcs  to 
the  treafon  not  with  (landing  a  confeffion.     Upoa  the  whole 
it  feems  to  have  been  the  inclination  of  Mr.  Juflice  Foftcr's 
own  opinion,  that  a  confeffion  out  of  court  would  not  war- 
rant a  conviflion  fince  the  llatute  of  W.  3. ;  that  that  ftatute, 
by  the  infertion  of  the  words  **  in  9pen  courti*  was  intended 
to  carry  the  neccffity  of  two  witneffi^s  to  the  overt  afts  a  ftep 
further  than  the  (latutes  of  Edward  6.  were  at  fird  conftrued 
to  have  carried  it ;  and  that  the  intention  of  the  legiflature 
was  to  require  two  witnefTcs  to  the  overt  adls  themfelvcs  in 
all  cafes,  except  where  the  prifoner  confe(red  the  treafon 
upon  his  arraignment  in  open  court ;  and  therefore  that  bjr . 
that  ilatute  no  other  confeffion,  though  proved  by  two  wit- 
nefles,  was  fufficient  to  convi£l  the  prifoner :  the  exception 
extending  to  a  virtual  exclu(]on  of  all  other  evidence  of  con- 
feffion, as  a  fufficient  ground  at  lead  for  convi£lion  in  itfelf. 
But  the  rule  was  certainly  laid  down  otherwife.in  Francia's 
cafe  before  mentioned.     And  at  ^  meeting  of  the  judges 
An«^e,  p.  T13.      upon  Greg*s  cafe,  which  is  cited  in  that  of  Francia,  Holt, 
^WV""^^^'  c     C.  J.  and  the  judges  Powell,  Powis,  Smith,  Dormer,  and 

1  MS.iupra,  69.  •'  .    .  . 

MS  Tucy,a62.  Bury  werc  clearly  of  opinion,  that  the  prifoner's  confeffion, 
though  not  made  in  court,  might  be  given  in  evidence  within 

^  of  Price,  B.    the  ftat.  7  W.  3.     Trevor  was  of  a  contrary  opinion  5  Tracy 

dpubted  \   and  the  Chief  Baron,  Blencowe,  and  Gould,  Js. 

c.fc  of  Rcbeit    ^gyg  abfent.    On  the  uial  of  the  rebels  in  the  North  in  the 

in  1746^  MS. 
fupia. 

(«)  The  fjme  appears  to  have  been  the  opinion  of  Lord  Hale,  1  Hale^  306. 
and  vide  Kd.  iS.  in  the  cafe  of  the  Regicides. 

fummer 
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fummer  of  1 746,  the  judges  in  that  commiflion  admitted  the    ch.  ti.  §  66. 
confeflion  of  the  prifoners  to  be  given  in  evidence  againft       c/'-^^^ 
them  upon  proof  by  two  witnefles.     And  in  the  cafe  of  John  j 

Berwicki  at  St.  Margaret's  Hill  in  the  fame  year,  Lord  C.  J.  Berwick's  cafe, 
Willes  and  Sir  Thomas  Abney  purfued  the  fame  doftrine,  p^a**,  i  Foft.'io. 
2nd  over-ruled  Mr.  J.  Fofter.     In  that  cafe,  however,  other  *4»- 
circumftances  were  proved  againft  the  prifoner;   fuch  as  his 
appearing  in  the  prifon  where  the  rebel  officers  were  con- 
fined apart  from  the  common  men  after  the  furrender  of 
Carlifle,  and  giving  in  his  name  as  fuch  an  officer  to  the  per- 
fons  appointed  to  take  the  account;  which  fads  were  con- 
fidered  by  the  learned  judges  not  merely  as  a  bare  confeffion 
after  the  faft,  but  as  evidence  arifing  from  the  very  fcene  of 
adlion.    Finally,  Mr.  Juftice  Fofter  himfelf  fays,  that  perhaps  Foft.  243. 
it  may  now  be  too  late  to  controvert  the  authority  of  the 
opinion  in  1716,  warranted  as  it  his  been  by  later  prece  • 
dents  ;  but  he  infills  that  this  evidence  of  confeffion  (hould 
never  be  carried  further  than  to  a  confeffion  made  with  fo- 
lemnity  and  deliberation,  before  a  perfon  who  has  a  proper 
authority  to  take  it;  which  was  an  ingredient  in  the  cafes  of 
Francia   and  Greg.     I  have  before  fubmitted  fomc  reafons 
why  I  think  fuch  a  diflinftion  cannot  be  fupported.     Thofe 
advanced  by  Mr.  Juiltce  Fofter  in  fupport  of  it,  however 
well  worthy  of  attention  in  point  of  the  weight  which  oughc 
to  be  given  to  this  fpecics  of  evidence,  are  yet  general  in  their 
nature,  and  equally  applicable  to  confeffions  in  all  other 
criminal  cafes  as  in  this  of  high  treafon.     The  refolution  of 
the  judges  in  Francia's  cafe  is  not  confined  to  examinations 
before  magiftrati^s,  but  comprehends  in  the  very  terms  of  it 
confeffions  of  every  kind.     The  opinion  of  the  two  judges     ' 
in  Berwick's  cafe,  is,  as  far  as  it  goes,  againft  the  diftin£tion  ; 
not  to  mention  the  cafes  of  the  rebels  on  the  trials  in  the 
North  in  1746,  which  from  the  nature  of  thofe  cafes  were 
as  little  likely  to  be  goveriied  by  it. 

Standing  Mute. 

In  all  cafes  of  high  treafon  ftanding  mute  amounts  to  a        $  67. 
convi£Uon :   and  this  is  now  extended  to  all  cafes  of  felony     „  ^*'''' 

rt%        .         '  Hale,  3zS« 

ai\d  piracy  by  ftat.  12  Geo.  3.  c.  20. :  and  perfons  ftanding  sTUie,  317. 
mute  arc  excepted  out  of  the  benefits  of  trial  conferred  by  ^^*  5'  ^  ^* 
the  7  W.  3.  c.  3. 
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Ch.  JI.  ^  6t. 


Clergy. 

j68.  Concerning  the  punifliment  of  traitorsi  the  ftatute  d^ 

asEd^^'f  ft.  t   ^^^^^  provides,  that  *<  clerks  conTifled  for  any  trealbns  ox 
c«  4-  felonies,  touching  other  perfons  than  the  king  himfelf  or  hi^ 

roil  190, 1.  royal  majefty,  (hall  have  the  privilege  of  holy  churchy" '  By 
force  of  this  refcrvation  ail  new  created  treafons,  which  b\ 
judgment  of  law  are  levelled  at  the  perfon  or  royal  majeftj 
of  the  king,  are  excluded,  vfithout  fpecial  words  for  that 
purpofe.  Of  this  kind  are  the  treafons  created  by  ftatutesi 
inade  for  eftablifbing  the  rega)  fupremacy,  for  avoiding 
doubts  touching  the  fucceflion  of  the  crown,  and  for 
edabliChing  fuch  fucceflion ;  for  the  punifliing  feditious  and 
defamatory  libels  tending  to  raife  fufpicions  touching  the 
king's  title  or  government,  or  the  royal  iiTue.  For  all  thefc 
have  a  dire£l  pendency  to  difturb  the  peace  of  the  kingdom^ 
and  endanger  the  (lability  of  the  government ;  9nd,  there- 
forey  by  a  juft,  reafonable,  and  neceflary  con(lru£lion,  come 
within  the  above  defcription.  Put  with  refpe£i  to  treafoni 
of  a  lower  kind,  fuch  as  petty  treafon,  or  any  other  termi* 
nating  in  injuries  to  particular  perfons,  the  rule  is  other- 
wife  i  and  clergy  can  oply  be  taken  away  by  express  words^ 

Outlawry. 

QmtiMwy.  By  Hat.  s  ti  6  Ed.  6.  c.  1 1.  t  7.  «*  All  procefs  of  ouN 

c.  II.  f.  7. '       lawry  againft  any  offenders  in  treafon,  being  refiant  or  inha? 

bitant  out  of  this  realm,  or  in  parts  beyond  the  fea,  at  the 
time  of  the  outlawry  pronounced  againft  them,  (hall  be  a$ 
effe£lual  \n  law  to  all  intents  and  purpofes,  as  if  fuch 
offenders  had  been  re(]dent  and  dwelling  within  this  realm 
at  the  time  of  fuch  procefs  awarded  and  outlawry  pro- 
flounced.  Provided  (f.  8.)  that  if  (he  party  outlawed  (halln 
within  one  year  next  after  the  faid  outlawry  pronounced  or 
judgment  given  thereon,  yield  himfelf  to  the  chief  juftice  of 
England,  and  offer  |o  traverfe  the  indidment  or  appeal 
*  wh^r^on  the  faid  outlawry  (hall  be  pronounced,  then  h^ 
(hall  be  received  to  the  faid  traverfe  \  and  being  thereupon 
found  not  guilty  by  verdid,  (hall  be  acquitted  and  difcharged 
pf  the  faid  outlawry,  as  though  it  had  not  been  made.** 
T'^hnfon^  cafe,  Qne  outlawed,  and  retaken  in  England,  was,  notwithftand- 
^!r  w^Tsc  jug  his  being  in  cuftodyi  allowed  to  bp  within  the  benefit 
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pf  this  provifo  I  andy  uppn  proving  himfelf  to  have  been    c^*  ii-  S  ^ 
bejond  fea  at  the  time  of  (he  outlawry,  it  was  reverfed,  and  «^.,,,^. 


^1 


he  w?3  admitted  to  a  trial,  and  acquitted  %  and  Armftrong's  Armftrong** 
cafe,  which  had  been  otherwife  ruled  by  the  odious  advice  ^3^*  ^^  Mo4'47 
pi  Lord  C  J.  Jefieries^  was  declared  an  unfit  precedent  to 
be  followed. 

The  ftat.  7  W.  3.  c.  3.  f.  3*  faves  the  benefit  of  the  regu« 
lations  thereby  enacted  on  trials  for  trcafon  to  fuch  as, 
having  beep  outlawed,  do  afterwards  entitle  themfelves  to  a 
^xial  on  the  merits* 

• 

yudgment. 

The  judgment  in  high  treafon  for  a  man  in  all  cafes,        $  7^« 

except  counterfeiting  the  coin,  is  to  be  drawn  upon  a  hurdle  i  Ms.  ^m\^ 

to  the  place  of  execution,  there  to  be  hanged  by  the  neck  5  *  ^^-  ^^^  586. 

to  be  cut  down  while  he  is  alive,  and  his  entrails  taken  out  MS.Tracy.tSi. 

and  burnt  before  his  face  \   and  his  head  to  be  cut  off,  and  \ft^\\  '^^' 

body  quartered }   and  the  head  and  quarters  to  be  at  the  ^  ^^"^  39^* 

lung's  difpofal.  lum.  «68. 

Foft«  336.  ft  Hawk.  ch.  48.  f.  3.  4BIM.  Com.  92.  Walcott^i  circ,4Mod.  39$. 

In  the  entry  of  the  judgment  in  treafon  it  is  only  fald, 
^hat  he  (hall  be  drawn  to  the  place  of  execution,  without 
adding  <<  upon  a.  hurdle,'*  though  it  ought  to  be  fo  pro- 
nounced :  and  thus  it  was  pronounced  by  Holt,  C.  J.  in  the 
cafe  of  James  Boucher,  27th  February,  a.  Ann.     In  the  Boiicher*t  cafe, 
fame  cafche  alfo  pronounced  the  judgment,  that  his  privy  **^*^"^y»*95- 
members  fliould  be  cut  oflF:  this  ought  alfo  to  be  omitted  in  cafe, 4 Mod.  16 1. 
the  entry  of  the  judgment:    and  both  thefe  things  were  ^*i«w«C.P.i86. 
pmitted  in  the  entry  of  the  judgment  againft  Boucher,  by  the 
opinion  of  all  the  judges  of  England*    And  Holt,  C.  J.  there 
produced  the  records  of  the  judgments  againft  Somerville  (lAod.  iq6*) 
and  Arden  in  the  time  of  Queen  Elizabeth,  and  againft  Sir 
Walter  Raleigh,  which  accorded  therewith.     And  he  faid, 
that  thofe  words,  that  the  privy  members  fhould  be  cut  off,  ^*^*  ^^  jodg- 

,,,,/.         ,  •*..       1       *»«>'  'o  the  caw 

were  not  m  any  records  that  he  had  feeo  but  thofe  m  the  of  Ld.  Derweou 
pife  of  the  regicides.  Nor  indeed  are  they  ufually  pro-  J^f^i^^^l***"' 
noanced. 

For  women  the  judgment  was  always  the  fame  in  all  cafes       ^'.T'"- 
pf  treafon,  whether  high  or  petty  treafon,  namely,  to  be  drawn  fupra. 
f 0  the  place  ,of  execution  and  there  burnt  alive :  but  that  is 

now 
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Ch.  II.  §  70.    now  altered  to  being  drawn  and  hanged^  by  the  ftatnte 
^^"**        30  Geo.  3.  c.  48.  f.  I . ;  and  by  f.  4.  the  like  forfeitures  and 


•ioGeo.t  c.  ±%.  corruption  of  blood  (hall  cnfuc  as  before  the  aft.    And  by  f.  2« 

women  convifted  as  principals  or  acceflaries  before  in  petty 
fy*  th.  Homi-  treafon  fliall  be  liable  to  the  further  panifliment  inflifted  by 
cidfOudgmcnt.)  jjj^  jjj^j^  25  Geo.  2.  c.  37.  on  pcrfons  conviaed  of  murder- 

CWii.  In  all  cafes  of  treafon  refpefting  the  coin,  whether  newly 

aMS-w'sV'  ^^"^^**  fuchor  not,  and  fo  in  pc;!tty  treafon,  the  judgment  is 
MS.  Burnet,  19.  o;ily  to  be  drawn  on  a  hurdle  and  hanged  ;  for  that  was  the 
iH**35*i?'"''*  judgment  before  the  ftatute  25  Ed.  3.  ft.  5.  c.  2.,  and  wai 
%  Hale,  397.  not  intended  to  be  altered  thereby :  and  thefe  being  all 
»  Hiwk.  ch.  48.  offences  in  pari  materia,  and  auxiliary  to  the  original  law, 
i*  4*5*  6.  bare  the  fame  judgment.  And  fuch  it  feems  was  formerly 
Aatc,  f.  24.       the  judgment  for  counterfeiting  the  great  or  privy  ileal  %  but 

now  that  k  the  fame  as  in  other  treafons. 

The  confequences  of  a  judgment  and  the  attainder  confe* 

354-  Wtftc.     q^^cnt  thereon  in  treafon,  are,  i.  Cprruption  of  blood  to  the 

4  Buc.  Com,     party  attaint ;  by  which  he  can  neither  inherit  nor  tranfmit 

^    '     '  lauds  by  dcjCceot  to  bb  heirs.     2. 1«ofs  of  dower  to  his  wife. 

3.  Forfeiture  (a)  to  the  king  of  all  his  lands,  goods,  and 
chattels :  and  this  relates  back  to  the  time  of  the  treason  com- 
mitted.  4.  Execution.  Without  attainder,  there  is  no  forfeit- 
t  Hik»  34t.  ure  of  lands,  unlefs,  fays  Lord  Hale,  where  the  Chief  Juftice 
of  B.  R.  as  fupreme  coroner,  in  perfon  upon  the  view  of  the 
body  of  one  killed  in  open  rebellion  records  it,  and  returns 
the  record  into  bis  own  court  \  when  both  lands  and  goods 
are  forfeited. 

By  the  ftat.  7' Ann.  c.  2i.  it  was  provided,  that  after  the 
deceafe  of  the  then  pretender  no  attainder  for  treafon  fhopld 
extend  to  the  diCherifon  of  any  heir,  nor  to  the  prejudice  of 
any  other  peribn  than  the  traitor  himfelf  for  his  life.  The 
operation  of  that  provifion  was  by  ftat.  17  Geo*  2.  c.  39.  C  3* 
further  fufpended  till  the  death  of  the  pretender's  fon$» 
But  the  proviGon  never  took  effcQ,  and  is  now  wholly  repealed 

by  the  aft  of  the  39  Geo.  3*  c.  93. 

* 

{«)  Vidi  Chaptrr  of  Crimes  (Fcloayi  Ferfettiirf )  for  the  geoenl  defcription  of 
propcrtj  liable  to  forfcicotc. 


[     ^39    ] 


CHAP.    III.    . 


MISPRISION    OF   TREASOR 


Definition. 

A  Khowledgc  and  Concealment  of  Treafon,  without 
Participation  or  Confent.  $  i.  Knowledge  to 
what  Extent  neccfTary ;  Difclofurei  what  is  fuiE- 
cient.  -  -  -    *  5 1. 

I'rial  and  Punijbment.  -  -         §2. 


^•i^ 


TiyilSPRISION  of  treafon  is  where  a  perfon  knowing  of         ^  x. 

a  treafon,  but  no  party  or  confenter  to  it,  does  not  re-      Defimtitm. 
veal  it  by  a  fair  and  full  difclofure  in'  convenient  time  to  the  371, 3. 
king,  or  his  privy  council,  or  to  fomc  magiftrate  or  perfon  ^^UgV^'    «• 
having  authority  to  take  the  examination.     And  it  is  doubt-  3  inft.  24.. 
ful  whether  a  declaration  to  any  other  than  thefc  is  fufficient.  ^^^Jq^\^ 
Such  a  concealment  or  keeping  fecret  of  any  high  treafon  tHawk.  ch.io. 
(hall,  by  the  ftat.  i  &  a  Ph.  &  M.  c.io.  f.  8.  and  other  ^^0*^8.*^' 
prior  ftatutes,  be  now  taken  to  be  only  a  mifprifion,  though  ^^' »  E^-  ^* 
formerly  it  was  deemed  evidence  of  an  aiding  and  abetting  ^^iPh.  &m. 
to  the  treafon  itfclf.     But  ftill,  under  particular  circum-  «•  'o-  J-  *• 
(lances,  fuch  as  I  have  before  noticed,  concealment  may  f,%o\ 
amount  to  evidence  of  affent  to  the  treafon,  and  fo  make  the  ^  *  ^?^'/* 

(.  1 1*  1*  XI. 

party  a  principal  traitor.  Ante,  f.  7. 

The  knowledge  muft  be  of  the  perfon  of  the  offender  as    KMwMgt,  r* 
well  as  of  the  defign  or  offence :  for  a  man  cannot  be  faid  to  3  MS.Sum.  iSS. 
conceal  that  which  he  does  not  know.  Therefore  if  one  fay  to  » "*'*»  37»- 
J,  S.  that  there  will  be  a  rifing,  but  do  not  acquaint  him  with  ms.  Tncy,  t%y, 
the  perfons  or  the  nature  of  the  plot,  the  concealing  of  this 
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Cb.  III.  ( f  •  IS  not  mifprifion.  On  the  otber  hand,  if  the  party  have  an 
^^(r^**^  explicit  knowledge  of  an  intended  rifing,  his  merely  telling 
another  in  a  general  way  that  there  will  be  a  rifing  wiU  not 
acquit  him  of  mifprifion. 

ruCrMthorite       Bj  necefluy  conftmAion  of  the  ftat.  25  Ed.  3.  ft.  5.  c.  2. 

«(thr  betmauf-  tl^ere  can  be  no  mifprifion  of  any  other  treafon  than  what  u 

declared  and  ena&ed  iherein,  (which  inclndes  petty  treafon,) 
nnlefs  created  by  fome  fabfequent  ftatute  in  force.  But  if  a 
new  ftatute  create  a  new  treafon,  it  virtually  and  confe* 
quentially  makea  the  concealing  thereof  mifprifion  of  treafon. 
There  are  howerer  fome  oflRencesy  made  pofitire  mifprifipns 
of  treafon  by  particular  ftatutesi  which  are  noted  in  their 
proper  places. 

.  AU  tteafon,  it  is  faid,  includes  mifprifion  of  treafon  and 

triJladPtm/b"  oiorc ;  and  therefore  that  the  king  may  indid  a  traitor  for 

mem.  ihe  mifprifion  only.  And  the  trial,  fays  Lord  Hale,  may  be 
I  Wi€f  37*4.  sn  ^  foreign  county,  under  the  circumftanc^s  fpeciaDy  pro- 
4  BUc  Con.  ^ijcd  for  by  the  ftat.  33  H.  8.  c.  23.,  which  in  that  refpeft 
sHawlLch.fto.  is  not  repealed  by  the  ftat.  i  &2  Ph.  &  M.  c.  lo.  Two 
?M '*«o'"^'  witncflcs  however  arc  neccflkry  by  the  ftatutcs  i  Ed.  6. 
3  loft.  14.  c.  1 2.  f.  22.  and  7W.  3-  c.  3.  before  referred  to,  both  upon  the 

AMe^c.ij!64.  indi£iment  and  trial  of  mifprifion  of  treafon,  except  in  the 
%  inft«  49.  cafes  I  have  there  noticed.  For  this  oflFence  a  peer  fliall 
I  Halc«  374*  be  tried  by  his  peers,  upon  indiSment  found  by  a  grand  jury. 
Fumfbmait.  The  punifliment  for  mifprifion  of  high  treafon  is  the 
IwKcimViio.  lofs  of  the  profits  of  lands  during  life,  forfeiture  of  goods, 
Sma.  i»S.         and  Unprifonment  during  life  :  but  mifprifion  of  petty  trea« 

fon  is  only  puniOiable  by  fine  and  imprifonment,  as  in  cafi; 
of  mifprifion  of  felony. 


[    HI    ] 


CHAP.    IV. 

OF  OFFENCES  RELATING  TO  THE 
COIN  AND  TO  BULLION. 


Irttrodu£lion  relative  to  the  Coin.         -        §  i . 

I.  Definition  of  **  tie  King's  Money  or  Coin!*. 

It  confifts  properly  of  Gold  and  Silver  only.  The 
relative  Proportions  of  Allay.  IntroduAion  of 
Copper  Coin.  it. 

a*  The  Legitimation  and  current  Value  of  Coin*  f  2. 

Regulated  by  the  Prerogative.  Currency  continues 
till  recalled  by  Proclamation.  Difufe  Evidence  of 
recall,    ih. 

Evidence  of  Legitimation.  -  $  3. 

What  the  King's  Coin  a  Queftion  of  Fad,  proved  by 
Ufage  and  Notoriety.  Proclamation  where  necef- 
fary.  Where  it  may  be  prefumed  from  Time  and 
Ufage.  ih*  What  Species  of  Currency  within  the 
Statutes,    ih. 

Touching  the  Coin  of  Ireland  and  other  foreign 
Members  of  the  Crown.         -         -      §  4, 

I.  The  counterfeiting  and  impairing  of  it. 
The  counterfeiting,  clipping,  or  impairing  thereof 
High  Treafon.     So  the  clipping,   &c.    foreign 
Coins  current  within  the  Realm  or  Dominions 
thereof,  ib, 

1.  Concerning  the  Importation  of  countetfeit  Coin  of  Ire* 
iandf  lie.  into  the  Realm.  -       '      «  ^^. 

Semble  Treafon.  ib. 
3.  Importing  falfe  Money  into  Ireland^  He.  $  6. 

If  from  foreign  Parts  Treafon.  Aliter  the  importing 
it  from  one  Part  of  the  King's  Dominions  to  an- 
other, ib.    To  make  Treafon^  the  counterfeiting 

muft 
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muft  be  of  Money  current  within  the  Realm* 
Felony  if  not  current*  -  -        $  6. 

Divifioa  of  Offences  relating  to  the  Coin.     §  7* 
I.  Counterfeiting  the  Coin.  -  §  8. 

1.  What  Coin.  -  -  $  8. 
Defcription  of  the  feveral  Species  of  Coin,  the  coun« 

tcifeiting  whereof  is  puuilhable,  and  in  what  De- 
gree, ib^ 
i.  Gold  and  Silver  Coin  of  the  King. 

Counterfeiting  thereof  Treafon  by  flat.  25  Ed.  3. 

ft.  5,  c.  2.     8  &  9  W.  3.  c.  26.  and  15  Geo.  2. 

c.  28.  ih.     Pardon  on  difcovering  others,    ib. 

Trial  and  Evidence,   ib.     Limitation  of  Profe* 

cution.  ib.    Seizure  of  bafe  Coin.   ib. 
The  Statutes  confined  to  fuch  Coin.      -        §  9, 

&.  Gold  and  Silver  foreign  Coin.  -  .§  lo. 

Counterfeiting  thereof,  when  currentj  Treafon  by 
I  Mar.  ft.  2.  c.  6.  When  not  current,  Mifpri** 
iion  of  Treafon  by  14  Eliz.  c.  3.  and  Felony 
by  37  Geo.  3.  c.  I2d.  f.  2.  ib.  Mifdemeanor 
at  Common  Law.  ib.  Procurers  within  the 
1  Mar.  ft.  2.  c.  6.  and  14  Eliz.  c.  3.  but  not 
mentioned  in  37  Geo.  y.  c.  126.   ib. 

ill.  Copper  Coin  of  the  Realm.  •  $.  i  ^* 

Counterfeiting  thereof  formerly  a  Mifdemeanor  by 
15  Geo.  2.  c.  i8.  Now  Felony  by  11  Geo.  3. 
c.  40.  as  to  Halfpence  and  Farthings ;  and  by 
37  Geo  3*  c.  126.  f.  I.  extended  to  other  Cop« 
per  Money  current  by  Proclamation.  ib»  Ex* 
tend  to  Connfellocs,  Aiders,  and  Procurers,  ib. 
Power  to  feize  the  Counterfeits,  ih.  Quaere^ 
as  to  Profecutions.on  37  Geo.  3.  c.  126.  whe« 
ther  optional  for  Felony  or  Mifdemeanor  ?  ib. 

2.  Hofo  the  Offence  of  countetfeiting  may  be  committed. 

$12. 

i.  By  an  adlual  Imitation  of  the  real  Coin)  not 
merely  an  Attempt  to  do  fo :  except  by  particular 
Statutes,  ib.  (and  poft,  f.  13.) 

iL  Under 
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L  S.  Under  particular  ftatutes*    Under  8  &  9  "W,  3* 

€•  26.     By  marking  the  Edges  of  Coin  with  Let« 

ter8»  &c.      By  gilding,  filveringi  or  cafing  ever 

lyith  any  Waft,  &c.  faafe  Coin,  or  round  Blaiiksy 

Sec;  or  gilding  Silver  Blanks  to  refemble  Gold 

Coin.  Under  1 5  Geo.  2.  c.  28*  by  making ShilKngt 

-  or  Sixpences  refemble  Guineas  or  Half  Guineast 

or  making  Halfpenoe  or  Farthings  refemble  ShiK 

lings  or  Sixpences;  -  •        «        $124 

The  Similitude  of  the  counterfeit  to  the  real  Coin 

a  Queftion  of  Fad;  it  need  not  be  perfedl: 

fufBcient  if  it  be  fuch  againft  which  commoa 

Prudence  cannot  guard.  •  { 13* 

What  a  Cohurlng  within  the  Statutes.  f  14* 

Preparing  Blanks  with  fuch  Materials  as  when 

rubbed  will  refemble  the  real  Coin.  tb.    Brings 

ing  to  the  Surface  the  latent  Silver  in  a  Blank 

of  mixed  Metal,  by  means  of  Aqua  Fortis.  ib. 

i  3*  By  'whom  the  Offences  may  be  committed,  §  IJ* 

By  Officers  of  the  Mint  as  well  as  others,  lb.  •  In<- 
didment  on  S  &  9  .W.  3.  c.  26.  muft  negative 
that  Defendant  was  employed  in  the  Mint,  fuck 
Perfons  being  excepted  in  ena£ling  Claufe.  ib* 

n.  Makings  mendings  or  having  any  Injiru* 
ment^  Ssfr.  applicable  to  counterfeiting  the 
Coin.  -  -  -  §  i6- 

Offences  of  this  Sort  made  High  Treafon  by  Stat. 
S  &  9  W.  3-  c.  26.  f.  i.  ib.  So  by  f.  2.  con- 
veying fuch  Tools,  &c.  out  of  the  Mint.  Extends 
to  Aiders  and  Abettors,  and  to  Receivers  and 
Concealers  of  fuch  Tools,  &c.  ib*  Tools,  &c. 
to  be  feized  and  produced  in  Evidence.  ib» 
P^ofccution  within  fix  Months,  by  7  Ann.  c-  25. 
f.  2.  **. 
A  Prefs  or  Mould  for  coining  is  a  Tool  or  Inflru- 
'  ment  within  the  Statute  of  William.  ^17. 

'  H6W  to  be  drfcribed  in  the  Indictment,  li.  &  §  1 8. 

What  a  fafficient  Excufe  for  having  fuch  in  Pof- 

fdSon.       '  -  •  -  517. 

Rcfemblance  to  a  common  Purpofc  of  the  Inftru- 

jncnt  to  the  Com  fulFicicnt.  -  5  i8* 

\  K  8  •  Hiving 
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Having  knowioglf  in  Poflcfffion  m  Puncheon  for 
coiniogt  if  within  the  S  &  9  W.  3.;  chough  that 
slooc  without  the  counter  Puncheon  not  fuffi- 
cSent  to  make  the  Figure,  ftc  il*  And  though 
it  be  without  the  proper  Letters.  «>•  How  to 
be  defcribed  in  the  Indidoienr.  iK  Not  nc« 
ccflarj  to  prove  adoal  cotoing  with  it.        $  18. 

IndiAment  for  Mifiiemean^  at  Common  Law  for 
having  Tools  for  ooiaing  in  pofleflion  with  In« 
teat  to  ufe  them.  •  •  $  19. 

IIL  hnpairing  the  Coin.  -         -  *       §  20. 

Statutes  relating  thereto  1  17  Ed.  4.  c.  1.  13  & 
14 Car.  2.  c.  31.  5  Elia.  e.  ii.  18  Eliz.  c.  i. 
a^.  Melting  down  Coin  a  Mifdemeanor.  ib. 
Cfippiogi  wafliingy  rounding,  or  filings  or  by  znj 
Means  whatever  impairing,  &c.,  falfifjing, 
fcalfaig,  or  lightning  the  current  Coin,  High 
Treafon.  ih.  Extends  to  Acceflaries  before. 
ib.  Impairing  Iri(h  Coin  within  the  Statutes. 
tb*    The  A£l  mud  be  done  for  Lucre.  ib» 

By  ($  &  7W.  3.  c.  17.  having  in  poflcifion  the 
Clippings,  or  Filings  of  current  Coin,  a  Mifde- 
meanor.  ib.    So  bj  Stat,  de  MonctiL   f3. 

IV.  Importing  counterfeit  or  Rgbt  Coin  into  the 
Realm.  -  -  -  ^21. 

K  Counterfeit  Coin. 

Counterfeited  to  the  Likenefs  of  the  King's  Money, 
High  Treafon  by  Sut.  25  Ed.  3.  ft.  5.  c.  2. 
Counterfeiting  foreign  Coin  current,  Treafon 
by  I  8c  2Pb.  &  M.  c.  1 1.  f^.  Extends  to  Pro- 
curers, Aiders,  and  Abettors,  ib.  Qu«re,  as  to 
counterfeiting  the  King's  Coin  beyond  Sea  by  a 
Subje£l.  ib. 

What  Money  is  within  the  Statutes.  What  £/• 
miitude  to  the  real  Coin  required.  From  what 
Place  it  muft  be  brought.  By  whom.  With 
what  Intent.  «  -  $  22. 

Importing  counterfeit  foreign  Gold  or  Silver  Coin 
not  current!  vith  Intent,  to  utter  it  within  the 

Reabn^ 
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Realm  I    or   any  of   its   Dominions^   Felonyt 

Tranfportation ;  by  37  Geo.  3.  c.  126.  f.  3.  §  23. 

2.  t,ight  Silver  Money  of  this  Realm,  -  J  24. 

Exceeding  5I.  fubjeQ  to  Seizure  and  Condemn* 
atlon  on  Importation,  ib, 

V,  Exporting  Counterfeit  Coin^  fffc.  from  hence 
to  the  Britijb  Colonies  in  America  or  the  Wefi 

Indies.  -  •  -  §  25. 

Subje£l  to  Forfeiture  by  Stat.  38  Geo.  3.  c*6^^ 
So  exporting  any  foreign  Copper  Coin.  ib.  But 
genuine  Money  may  be  exported  to  Ireland,  ib*  ' 

VL  Receivings  uttering^  or  tendering   Counter'^ 

feit  Coin.  -  •  .    §  2^» 

An  Agreement  to  receive  and  vend  before  the 
counterfeiting,  Treafon  in  cafe  of  Gold  or  Sil« 
ver  Money :  acceflary  before  the  Fa£l  to  Felony 
in  cafe  of  Copper  Coin.  ib.  Such  Agreement 
after  the  counterfeiting,  but  with  Knowledge,  is 
a  receiving  and  comforting  the  Principal,  ib. 
Venting,  without  fuch  Agreement,  aMifdemean- 
or  at  Common  Law.  ib.  With  Knowledge  of 
the  Principal,  may  be  Mifprifion  of  Treafon.  ib» 

Receiving,  paying,  or  putting  oflF  counterfeit 
milled  Money  ^t  a  lower  R;|te  than  ic  imports. 
Felony  by  Stat.  8  &  9  W.  3.  c.  26.  J  27.  Con- 
fined to  Gold  and  Silver  Coin  of  the  Realm. 
ib.  Extended  to  Copper  Coin  by  Stat.  1 1  Geo.  3. 
c.  40.  ib.  What  a  putting  off.  ib.  What  is 
diminifbei  Money  within  the  Stat,  of  William. 
ib.  Form  of  Indi£lment.  f^.  What  is  milled 
Money,  ib.  Not  neceflary  to  prove  the  couq« 
terfeit  milled,   ib.    Puniihment.   ib. 

Uttering  or  tendering  in  Payment  falfe  Money 
knowingly,  Mifdemeanor  by  Stat.  15  Geo.  2. 
c.  28.  Farther  Punifliment  if  Party  have  other 
falfe  Money  at  the  Time,  or  utter  again  within 
ten  Days.  For  fecond  enhanced  Offence,  Fe« 
lony  without  Clergy.  Confined  to  Gold  and 
Silver  Coin.  ,  -  •  $28. 

Xi  How 


^^^  *  *  •  « 

14"  Offentes  relating  to  the  Coin. 

Howlndiflmcnttobcdrawnon  3d  fc£l.  of  the  Sta- 
rutc,  where  two  Utierings-  It  muft  aver  the 
Fa£t,  but  need  uot  conclude  that  Defendant  is  a 
common  Uttcrcr,  &c.  -  §  29. 

Utttring  or  tendering' bafe  foreign  Gold  or  Silver 
Coin,  not  current,  Mifdemeanor  for  firft  and  fe- 
cond  Offence,  Felony  without  Clergy  for  third 
Offence,  by  Stat.  37  Geo.  3.'  c.  126.  Having 
in  Pofleflion  more  than  five  Pieces  of  foreign 
bafe  Gold  or  Stiver  Coin  of  any  Kind,  liable  ta 
Seizure  and  Forfeiture.  -  §30. 

VII.    As    to    general    Matfers   relating  to   the 
Coin.  -  -  -        §-3i» 

Principal  and  Acceflju'y.  ib.  Indi£tnient  and  Evi- 
dence, ib.  What  is  Commencement  of  Profe- 
cution  within  a  limited  Time.  ib»  One  Witnefs 
fufiicient.  ib.  Challenges  thirty- five.  ib.  Re- 
ward and  Pardon,  ib.  Seizure  of  bafe  Coin» 
and  Tools  for  coining,  ibm  Produdion  of  fuch 
in  Evidence,  ib. 

Regulations  and  Offences  relating  to  Bullion. 

1,  What  it  is. 

Bullion  is  Gold  and  Silver  in  the  Maft.  §  32. 

Of  what  Standard,  ib.  Statutes  relating  thereto^ 
28£d.  1.  ft.  3.  c.  20.  17  Ed.  4.  C.I.  8W.  3.. 
c.  8.  6  Geo.  I.  c.  II.  allowing  two  difierent 
Standards  for  Silver  Wares,  with  refpedive 
Marks.  12  Geo.  2.  c.  26.  dealers  exempt 
from  Profecution  on  Difcovery  of  the  Makers. 
ib.  Selling  or  exporting  Gold  or  Silver  Wares 
without  proper  Marks,  ib.  24  Geo.  3.  c«  53. 
requiring  a  Mark  for  the  Duty.  ib.  30  Geo.  3. 
€.31.  making  Exceptions.  38  Geo.  3.  c.  69. 
allowing  a  lower  Standard  for  Gold  Manufac- 
turers, with  a  particular  Mark.         -  $  32.^ 

Refult  of  all  the  Statute  Standards  and  Marks. 

§33- 
Offences  and  Puniihments^  -  §  34. 

2.  Counterfeiting  Bullion.  -  -  §  35. 

Blanching  Copper  for  Sale,  or  mixing  it  with  Sil* 

2  vcr^ 


I 
1 
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very  or  buyingi  fellings  or  offering  to  Sale  fuch, 
or  the  like,  or  any  Compofition  like  GolJ,  Fe^ 
lony-  -  -  §35. 

3.  Exportation  of  Bullion.  -  -  $  3^« 

Allowed  by  Stat.  15  Car.  2.  c.  7.  Modified  by 
Stat.  6  &  7  W.  3.  c.  17.  Ingots  or  Bars  made 
in  Imitation  of  Spanifh,  prohibited,  it.  Bullion 
exported  mud  be  (lamped,  ib.  Owner  muft 
diilinguifli  between  EngliOi  and  foreign.  ib» 
By  Stat.  7  &  8  W.  3.  c.  19.  Certificate  from 
the  Lord  Mayor,  &c.  of  London  required  before 
Exportation.  -  -  J  36. 

4.  Sale  of  Bullion.  -  -  §37- 

Brokers  prohibited  from  buying  or  felling  Bullion. 

S*  PoJfeJJton  of  Bullion  unaccounted  for.  •         §38. 

PuniOiable  by  Stat.  6  &  7  W.  3.  c.  17.  f.  8. 


Of  Offences  relating  to  the  Coin^  and  to  Bullion* 

T>  EFORE  I  proceed  to  confider  of  offences  relating  to  the  k  y, 

coin,  I  ihall  give  a  (hort  introduciory  account  of  the      ir.tr^it^enon, 
coin  itfclf,  fo  far  as  it  may  be  ufeful  to  the  prefent  purpofe. 

Lord  Hale  has  written  feveral  chapters  upon  this  fubjed,  1  Hale^chap.  17, 
wherein  he  has  traced  the  hiftory  of  the  coin  with  fufficient  ^tjl^'^i^ 
certainty  at  lead  as  far  back  as  the  time  of  Edw.  i  ft.     From  Cirwm**  cafe, 
thence  it  appears,  that  the  coin  or  money  of  this  kingdom  ,  Biiclcom?' 
confids  properly  of  gold  or  filver  only,  with  a  certain  alloy,  *^^' 
conftituting  what  is  called  fterling^  coined  by  the  king's  au-  84.  gs.  ^"* 
thority:  and  to  fuch  money  only  does  the  flat.  25  Ed.  3.  '  "*^®'  '^9* 
ft.  5..  c.  2.  refer,  which  mentions  "  the  king's  money"  gene-  1  hIwIc.  ch.  17. 
rally.     And  therefore  it  feems,  that  where  any  ftatute  names  ^ms  s«m. 
money  generally,  it  muft  be  taken  to  have  the  fame  meaning.  ^  ^"f^-  577- 
The  copper  coin,  concerning  which  Lord  Hale  doubted,  has  ]  h^c  '21a. 
fince  his  time  been  protected  from  being  counterfeited  pr 
impaired  by  fpecial  enaftment.     According  to  the  above-  Lo' uaoi!'!©^, 
mentioned  ftandard  of  fterling,  which  had  continued  with 
little  srtteration  at  leaft  from  the  time  of  Hen.  3.    to  the  pe- 
riod in  which  Lord  Hale  wrote,  one  pound  of  fterling  gold 
contained  23  carats  3  grains  and  a  half  of  fine  gold  and  half 

L  2  a  grain 
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Ch.  ^-  5  *•    a  grain  of  alloy  of  copper,  making  together  24  carats  of  Trojr 
jU  to  tbt  ccia,    weight.     But  for  many  years  pad  th&  (landard  has  been  fixed 


■  at  22  carats  of  fine  gold  and  two  carats  of  copper  [a).    And 

^  6*  ^  ft  **  ^^  ^^^  ^^^^  ftandard,  every  pound  weight  of  (Icrling  filver 
f.  12.  muft  contain  1 1  ounces  2  penny- weights  of  fine  filver  and  18 

f.  2*  *^'****'  penny- weights  of  copper  alloy,  making  together  12  ounces. 
i7Kic.a.  c.  I.    By  an  old  (tatute  of  the  17  Rich.  2.    c.  i.  110  foreign 

/^^poft.p.  160.        -fun  •  r  ^ 

2  Haie^  197.       corns  of  gold  or  ulver  are  to  run  m  any  manner  of  payment 

within  this  realm,  but  are  to  be  brought  as  bullion  to  the 

mint  to  be  turned  into  Engllfli  coin.    The  introdu£lipn  of 

^      copper  money  into  general  currency  is  of  comparative  late 

X  Hale,  195.       date.     Lord  Hale  refers  to  a  proclamation  juft  iflued  at  the 

time  he  wrote,  in  1672,  whereby  copper  halfpence  and  far- 
things, fuch  as  are  now  in  circulation,  were  made  current  in 
certain  cafes.     Though  indeed  he  makes  mention  of  pro- 

I  Hilc,  ail.  clamation  for  farthing  tokens  before  that  time ;  which  how- 
ever he  fays  were  not  ufed  for  current  money  but  merely  for 

iRaihw.  aoa.     tokens.     But  thofe  who  counterfeited  them  or  made  in(lru« 

ments  for -that  purpofe  were  puniflied  in  the  Star- Chamber. 

$  2«  The  coining  and  legitimation  of  money,  and  the  giving  it 

Le^ttmntiM  and  Jtg  currcnt  valuc,  arc  the  unqueftionable  prerogatives  of  the 
iom,  crown  ;  though  great  doubt  has  been  entertained  whether  by 

«9"**2l  1^*  force  of  the  ftat.  25  Ed.  3.  c.  13.,  the  9H.  5.  ft.  2.  c.  6., 
a  loft.  577.  and  other  a£ls  fettling  the  (landard  of  fterling,  the  king  is 
I  iiuc.  <u*'m.'*  "®^  "*^^  reftrained  from  altering  it  by  increafing  the  alloy. 
17?.    4  Biac.     But,  at  this  day  it  is  the  lefs  neceflary  to  confider  the  point, 

becaufe  the  impolicy  of  the  a£l  is  alone  fufiicient  to  prevent 
the  attempt  from  being  made  \  unlefs  the  marketable  and  re- 
lative value  of  gold  and  filver  (hould  fenfibly  alter  (^).  Lord 
Hale,  though  he  upholds  the  prerogative  in  this  refpeft,  fays 
however,  that  it  would  be  a  diftionour  to  the  nation  to  put 
it  in  pradice^  and  not  fafe  to  be  attempted  without  parlia- 
mentary advice.  But  any  coin  once  legally  made  and  iflued 
by  the  king's  authority  continues  to  be  the  curreht  coin  of 
I  Hale,  122.  the  kingdom  until  recalled,  notwithftanding  any  change  in 
the  authority  which  conftituted  it.    This  recall  may  be  b^ 

ff 

(tf)  A  poand  weight  of  gold  Is  coined  at  thd  Miot  into  44  giuoeaa  and  a  half; 
an  ounce  therefore  is  worth  %L  17 «.  xQ\d.  in  filfcr.  A  pound  weight  df  itand« 
ard  filver  is  coined  into  62  (hilluigs^  which  is  5  <.  %d%  anounce-— Souths  Wealth 
of  Natjoos,  I  vol.  62,  3* 

(^)  About  theyeais  1796  and  1797  the  marketable  vafue  of  gold  and  filver  flac« 
tuated  in  a  maoDer  unf  tec:dented  at  leaft  in  modtro  times. 

pro* 
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proclamation  ;  and  long  difufe  ma^i  I  conceive,  be  evidence    ^h- 1^*  h  ^ 
of  it.     Bat  it  has  alfo  been  effe£ted  by  a£l  of  parliament  (a).    J^  ]o  the  cTui. 

m 

The  weight,  alloy,  imprelTion,  and  denomination  of  money         §  3. 
made  in  this  kingdom,  are  regularly  fettled  by  indenture  be-  Mykl<fice  of  It" 

°  '  o  J  J    ^  gttimate  current 

tween  the  king  and  the  madcr  of  the  mint  j  which  has  fome-  com, 
times  been  followed  by  a  proclamation,  as  a  more  folemn  5  ^  g/jo4- 
manner  of  giving  it  currency.     But  this  in  general  cafes  is  a'a»  »>3-  3»7- 

^.1  ^  rr     »  !•  r^»  r  ••  j'  MS.  Sum.  46. 

certainly  not  neceiury ;  and  m  profecutions  for  coming  need 
not  be  proved.     Neither  is  it  necefT.iry  in  the  f«ime  cafe  to 
produce  the  indentures,  though  it  may  be  of  ufe  in  cafe  of 
^ny  new  coin,  with  a  new  imprefTion,  not  yet  familiar  to  the 
people,  to  produce  either  the  indentures,  or  one  of  the  officers 
of  the  mint  cognizant  of  the  fa£l,  or  the  (lamps  ufed,  or  the  . 
like  evidence.     By  the  a£l  of  the  37  Geo.  3.  c.  126.  f.  i. 
relative  to  the  new  copper  coinage,  the  king's  proclamation  is 
made  neceiTary ;  and  therefore  feems  to  be  required  in  proof 
of  any  indlflment  upon  that  ftatute.     But  in  general,  whe« 
ther  the  coin,  upon  a  queftion  of  counterfeiting  or  impairing 
it,  be  the  king's  money,  or  not,  is  a  mere  queftion  of  [zSt^ 
which  may  be  found  upon  evidence  of  common  ufage  or  no- 
toriety.   But  prpclamation  by  the  writ  of  proclamation  under  i  Hale,  191. 
the  great  feal,  or  a  remembrance  thereof,  is  neceflary  to  '^|Jfs*Suai.  46. 
prove  a  coin  current  in  the  following  inftances :  j.  In  the 
cafe  of  foreign  coin,  which  is  otherwife  to  be  confidered  as  fnje  lyRic.  s. 
no  more  than  bullion.     None  fuch  is  rww  current  in  this  c.i.ame,p.i4«. 
kingdom.     Mr.  Jufttce  Blackftone  intimates  an  opinion,  4Blac.C0m.S9. 
which  remains  however  to  be  judicially  confirmed,  that  the 
currency  mentioned  and  intended  by  the  ftatutes  muft  be 
fuch  as  is  general,  and  extending  to  all  payments.     It  may 
however  be  worthy  of  confideration,  when  that  cafe  comes 
in  judgment,  that  if  the  fubje£l  be  in  any  cafe  compellable 
by  law  to  accept  certain  coip  in  payment  upon  a  legal  tender, 
his  cafe  is  juft  as  much  within  the  reafon  of  the  law  againft 
counterfeiters,  and  he  is  as  much  entitled  to  the  proteflion 
of  it,  as  if  the  currency  of  that  particular  coin  extended  to 
all  other  cafes :    Such  a  pradice   is  equally   **  in  deceit 
of  our  lord  the  king  and  of  his  people.'*     And  by  a  parity  15  Ed.  3.  ft.  5. 
of    reafon    I   conceive,    that    an   importation   of  foreign  *•  *• 
counterfeit  money  into  this  realm,  with  intent  to  utter  it 
within  the  fame  or  any  of  the  dominions  thereof,  would  fall 
within  the  ftat.  i  &  2  Ph.  8e  M.  c.  1 1 .  although  it  were  only 

(tf)  PUt  Stat.  9  W*  3.  c.  a.  aai  6  Geo.  z.  c.  1<. 

L  3  current 
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Ch.  IV.  §  3.     current  In  fome  part  of  the  dominions  and  not  throughout 

yhtotl/ccin.    ^he  realm  at  large,     ^dly,  A  proclamation  under  the  great 

■I    I  11    feal  is  required  to  legitimate  bafe  or  mixed  coin  below  the 

ftandard  of  fterling.  sdly.  To  enhance  the  denomination 
or  extrinfic  value  of  a  coin  already  current:  as  was  done 
upon  the  enhancing  ofaos*  and  los.  pieces  by  K.  James  I« 
4thly,  To  decry  any  coin  before  current :  as  was  done  not 
long  fince  in  the  inftance  of  the  bro^id  pieces  of  2;  and  23 
ihillings.  The  ftat.  6  Geo.  9.  c.  26.,  which  made  thena 
payable  at  the  mint  and  offices  of  revenue  for  one  year  after 
they  were  fo  decried,  fpecially  provided  that  the  counterfeit? 
ing  of  them  during  that  year  fliould  be  high  treafon.  5thlyy 
By  the  late  a£k  of  the  37  Geo.  3.  c.  126.  f,  i.,  relative  to 
the  new  copper  coinage,  the  king's  proclamation  is  made 
neceflary,  and  therefore  evidence  of  it  feems  to  be  required 
}n  proof  of  any  indidment  upon  that  ftatute.  But  pro^ 
clamation,  where  neceflary,  may  be  prefumed  in  length  of 
time ;  efpecially  when  fupported  by  continual  and  approved 
ufage,  which  in  itfelf  affords  a  prefumption  of  a  legal  com^ 
mencementr 

pouching  the  Coin  of  Ireland  and  other  foreign  Members  oftht 

Cro^un. 

r  ^^  Before  I  quit  this  part  of  the  fubje£t,  I  mud  notice  another 

Jri/beQi»,&e,    queftion  of  great  importance  and  difficulty  made  in   the 

books,  refpe£ling  the  money  of  Ireland,  or  any  other  inde? 

pendent  member  of  the  crown  of  England.     I  ihall  colled 

together  in  this  place  all  that  I  find,  or  that  occurs  to  mc  oq 

the  fubjeA.    It  has  been  confiilered  upon  high  authority  that 

the  counterfeiting  of  Irifli  money  is  high  treafon,  within 

iHaif,  ««T.       that  branch  of  the  flat.  25  £d.  3.  fl..5.  c.  2*  againft  counr 

iMi)"um.46!    terfeiting  the  king's  money ;  firft,  becaufe  it  comes  exprefsly 

^u  within  the  words  of  the  a  A,  which  are  of  large  (ignificatioD* 

The  coining  of  money  is  the  excluGve  prerogativef  of  tho 
crown :  the  king  alone  is  entitled  to  the  profit  of  it :  it  19 
part  of  his  revenue :  and  all  money  coined  and  iffued  by  hi% 
authority  is  hit  monrf*  He  may  coin  money  here  and  iflfue  i| 
in  Ireland,  or  coin  ic  in  Ireland  and  iffue  it  here;  and  he  i^ 
equally  defrauded  and  injured  whether  his  money  iflued  there 
pr  here  be  counterfeited.  All  money  coined,  and  iflued  by 
(1)9  lying's  autfiority  is  ueceflarilj  ap^  kpUy  current  tbrooglw 
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out  all  the  dominions  of  the  crown ;  unlefs  the  king  (hallbf  Cb  IV.  §  4. 
his  proclamation  fpccially  dire£t  othcrwifc.  And  this  it  may  clindfiH'^ 
be  faid  is  not  like  a  local  law,  affefiing  merely  the  interefts  of  &c. 

the  fubjefts  of  this  particular  kingdom  1  which  might  perhaps        - 
require  a  narrowcrr  interpretation  adapted  to  the  nature  of  the 
fubjeA  matter,  but  a  matter  of  general  concernment  per?ad- 
ing  every  part  of  the  dominions  of  the  crown  of  England. 
But,  2dly,  There  is  another,  and  in  my  mind  a  ilill  (Ironger 
reafon  for  this  con(lru£lion ;  for  it  appears  that  the  Icgiflature 
therofelves  mud  have  fo  confidered  it.     By  the  flat.  5  £liz.  eY\U,  c.  ix. 
C-  If.  and  i8£liz.  c-  1.  the  clipping  or  impairing  of  any  of  *' *'. 
the  proper  monies  or  coins  of  tbis  rea/m,  or  any  the  dominions 
thereof^  is  made  treafon.     Upon  thefe  (latutes,  fays  Lord  f  Hale,  211, 
Hale,  though  Irifli  coin  be  not  current  in  England,  when  of  **'*  ^''* 
a  bafer  alloy,  yet  it  is  the  king's  coin;  and  clipping  it  in  Eng. 
land  is  treafon  by  thofe  ads.     And  it  is  not  to  be  fuppofed 
that  the  parliament  would  make  the  clipping  of  Iri(h  coin 
treafon,  unlefs  the  counterfeiting  thereof  were  fuch.  This  ar- 
gument it  mud  be  owned  has  great  weight:  and  upon  an- 
other occafion,  which  I  have  elfcwhercf  adverted  to,  has  been  vut  Foft.  330, 
carried  ftill  further.     The  force  of  it  is  alfo  confiderably  **^* 
ftrengthened  by  the  provifions  of  the  (lat.   i  &  2  Ph.  &  M. 
c.  1 1.,  to  which  I  (hall  prefently  have  occafion  to  refer  more  Poft.p.154.156. 
particularly.     It  is  further  conBrmed  by  the  judgment  in  the 
cafe  of  mixed  monies;  where  money  which  was  coined  by  Ctfeof  m:xe4 
the  queen  for  Ireland,  and  made  current  there  by  her  pro-  «nonJ««»  DavU* 
clamation  in  that  country,  but  which  was  not  current  in  i Hale,  193  txi. 
England,  was  yet  holden  to  be  lawful  money  of  England ;  and 
that  payment  of  lool.  fuch  money,  made  payable  in  Ireland, 
was  a  good  difcharge  of  a  bond  conditioned  for  the  payment 
of  lOol.  (leriing  current  and  lawful  money  of  England. 

Yet  ftill  there  appears  this  difRculty  :  if  money  be  coined 
for  the  exclufive  ufe  of  Ireland,  and  only  circulated  there, 
and  it  be  different  from  the  coin  of  England  and  not  current 
here  :  or  if  the  king  iifue  a  proclamation  in  Ireland  legaliz- 
ing fome  foreign  coin  there,  which  is  not  legalized  nor  cur- 
rent here,  how  is  a  fubje£t  of  England  refident  here  to  take  Ante,  r.  3. 
cognizance  of  thefe  a£ts,  fo  as  to  be  legally  warned  not  to 
counterfeit  or  clip  fuch  coin,  unlefs  fuch  currency  be  notified 
here  by  a  proclamation  under  the  great  feal  of  England  ?  In 
the  cafe  of  money  coined  and  ifliied  here  by  the  king's  au- 
thority, it  is  true  that  k  is  not  ftridly  requilite  in  profiecu-  ih^Ic,i98.327« 

1^  4      '  tions 
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Ch.  IV.  ^  4.   tions  of  this  fore  to  prove  a  proclamation  giving  it  currency ; 

i^^^i^^  yet  that  is  the  more  regular  way;  efpecialiy  in  the  cafe  of 
^f'         new  coin  ifliied  with  a  new  impreffion,  as  was  lately  done  in 

*  the  new  copper  coinage  of.  pennies,  and  which  was  made 

P^.  CiV.        neceffiiry  by  the  exprefs  words  of  the  ftat*  37  Geo.  3.  c.  126. 

f.  I.  **  For  how,"  fays  Lord  Hale,  «  can  men  reafonably 
know  at  firft,  whether  this  be  the  king's  coin,  without  fome 
-  fuch  public  notification,  where  long  ufe  and  cuftom  bath 
not  made  it  familiarly  known  to  them?'*  But  with  refpeA 
to  coin  heretofore  ifllied  and  current  in  England,  the  fubjeA 
has  that  kind  of  evidence  which  fupplies  the  more  regular 
potification  by  a  proclamation,  namely,  the  notoriety  of  the 
fa£t :  but  no  fuch  notoriety  exifts  in  the  inftances  I  have 
put.  With  refpe£i  however  to  the  clipping  of  fojetgn  coin 
current  here,  I  take  it  that  by  the  very  words  of  the  ftatutes 
of  Elizabeth  there  muft  have  been  a  proclamation  in  this 
country,  legalizing  the  currency,  in  order  to  make  the  oflFence 

sEiicc.  II*      high  treafon  in  a  fubjecl  of  England.    The  fiat.  5  Eiiz. 

c,  I  !•  makes  it  high  tieafon  to  clip,  &c.  "  the  monies  or 
coins  of  any  other  realm  allowed  and  fuffered  to  be  current 
within  this  realm  or  the  dominions  thereof,  at  this  prefent, 
or  that  hereafter  at  any  time  (hall  be  the  lawful  monies  or 
coins  of  this  realm,  or  of  the  dominions  thereof,  or  of  any 
other  realm,  and  by  proclamation  allowed  and /offered  to  becur^* 

s8EI!a.  C.I.  rent  here.**  The  (tat.  18  Eliz.  c.  i.,  which  was  made  to 
fupply  fome  omiflions  in  the  former  a£t,  is  confined  in  like 
manner  to  *<  the  monies  or  coins  of  any  other  realms  allowed 
and /offered  to  be  current^  at  the  time  of  the  oflFence  commit- 
ted, within  this  realm  of  England,  or  any  the  dominions  of 
the  fame,  by  the  proclamation  of  the  queen* s  majejly^  &c.  This 
I  apprehend  muft  mean  fuch  a  proclamation,  whereof  the 
fubje£ts  of  either  kingdom  refpedlively  are  bound  to  take 
cognizance  ;  namely,  in  this  country  by  a  proclamation  under 
the  great  feal  of  England.  But  with  xtffzGt  to  money 
coined  by  authority  of  the  crown  in  Ireland,  or  elfe where 
.  within  the  dominions  of  the  crown,  perhaps  in  ftridnefs  the 
fubje£l  may  be  bound  at  his  peril  to  take  notice  of  its  being 
the  king's  money  \  the  very  adl  of  counterfeiting  implying 
fome  knowledge  of  the  coin  which  is  counterfeited,  more 
efpecialiy  if  it  bear  any  ftamp  or  device,  denoting  the  autho* 
rity  from  whence  it  ifiued.  It  is  clear,  that  in  the  cafe  of 
counterfeiting  or  clipping  the  king's  poinj  made  and  iffu^d 
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here,  the  very  a£l  itfelf  conftitutes  the  treafon ;  and  there  is    ch.  iv.  ^  4, 

no  neceflity  to  prove  any  particular  knowledge  in  the  party,  c^lf\d^d^ 

that  it  was  the  king's  coin  ;  but  only  to  fatisfy  the  jury  of  ^^• 

the  fa£l  of  its  being  fo  :  of  which  notoriety  indeed  is  one  '  ' 

and  the  moft  general  medium  of  proof;  but  it  may  alfo  be 

proved  by  the  officers  of  the  mint  or  any  other  who  has  a 

knowledge  of  the  fad.     And  indeed  in  the  cafe  of  old  coin, 

.which  has  gradually  fallen  intodifufe,  though  dill  the  legal 

coin  of  the  king,  there  can  be  no  general  notoriety  of  the 

fa£l.    There  is  lefs  ground  for  complaining  of  hard(hip  from 

want  of  notice  at  the  prefent  day;  becaufe  the  counterfeiting 

of  any  gold  or  filver  coin,  whether  of  this  or  any  other 

realm,  or  whether  current  or  not,  is  highly  illegal;  being  in 

no  inftance  lefs  than  mifprifion  of  treafon  by  the  ftat.  J4£lia« 

c.  3.,  or  felony  by  the  ftat.  37  Geo.  3.  c.  X26. 

The  fame  fort  of  queftions  occur  upon  the  other  branch         $  5. 
of  the  ftat.  of  Ed.  3.  concerning  the  bringing  of  falfe  money  ^■^''•<f  *^ 
into  the  realm  counterfeit  to  the  money  of  England.     Firft,  int9\Ur«dau 
What  is  meant  by  the  money  of  England?   Is  it  fomething  dif* 
ferent  frpm  the  kin^s  money ^  or  the  fame  ?  It  certainly  mtift 
appear  ftrange,  if  for  the  reafons  before  adverted  to  the  legtf- 
lature  intended  to  make  the  counterfeiting  of  any  coin,  made 
and  iflued  by  the  king  in  any  of  the  dominions  of  the  crown, 
high  treafon,  though  not  the  proper  coin  of  England,  nor 
current  here,  that  they  (hould  have  altered  their  phrafe  in  this 
branch  of  the  ftatute,  concerning  the  importation,  from  *'  the 
king's  money"  to  *'  money  counterfeit  to  the  money  of  Eng- 
land :"  and  from  thence  it  might  be  argued,  that  thefe  latter 
words  explain  the  former  ones,  and  (hew  that  the  money 
meant  by  the  hin^s  money ,  was  the  money  of  England;  fuch  as 
in  the  words  of  the  ftatute  was  calculated  to  merchandize  or 
.make payment  with  :  in  other  words,  fuch  as  was  ^f/rr^/7/ in 
England,  and  of  which  the  fubjeds  of  this  country  muft  be 
taken  to  be  cognizant.    This  coniideration  might  deferve 
fome  weight  if  the  queftion  were  new.    It  is  indeed  faid  in 
general  terms  in  the  books,  that  the  importation  under  the 
ftatute  of  Ed.  3.  muft  be  of  money  counterfeit  to  the  (imili-  s^^onf.  v  • 
<tude  of  the  money  of  England:  but  thefe  are  merely  the  iHife/iJ/; 
words  of  the  ftatute,  and  not  given  as  an  interpretation  of  jH1wk.ch.17, 
them.    The  oueftion  ftill  remainsi  What  is  meant  by  the  ' 

money 
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money  of  England?  and  whether  any  thing  more  was  meant 
than  to  diftinguiOi  fuch  money  from  the  money  of  foreign 
realms  ?  In  order  to  .make  the  law  confident,  the  conftruc- 
tion  of  the  ilatute  of  Ed.  3.  ought  to  be,  that  it  is  high 
treafon  to  bring  into  the  realm  the  fame  falfe  money,  the 
counterfeiting  of  which  within  the  realm  was  before  declared 
to  be  fo.  In  that  cafe  hy  the  money  of  England  muft  be  an* 
derftood  all  fuch  money  as  is  coined  and  iflued  by  the  autho- 
rity of  the  crown  of  England ^  and  mud  confequently  include 
money  coined  and  ifTued  by  the  king  in  Ireland :  and  fuch 
was  the  opinion  that  prevailed  in  the  cafe  of  mixed  monies* 
If  this  be  not  the  true  ccndruAion,  for  aught  I  can  obferve, 
the  importing  into  England  fuch  falfe  Irifli  coin  from  any 
foreign  kingdom  is  only  punifliable  as  a  mifdemeanor  at 
common  law,  or  at  mod  as  a  mifprifion  of  treafon,  within 
the  dat.  i4£liz.  c.  3. ;  although  by  the  dat.  i  &  2  Ph.  & 
M.  c.  T I  •  the  importation  of  counterfeit  foreign  coin,  cur-, 
rent  within  the  realm,  into  the  realm  or  any  of  the  domi- 
nions of  the  fame,  with  intent  to  utter  it  in  either,  is  made 
high  treafon.  In  truth  I  conceive,  that  neither  the  above- 
mentioned  zGt  of  the  14  Eliz.  nor  that  of  Ph.  &  Mary,  nor  any 
other  which  treats  of  money  *<  not  the  proper  coin  of  this 
realm,*'  or  to  that  eflPeA,  can  be  underdood  of  any  other  coins 
than  thofe  of  foreign  powers  independent  of  the  crown  of 
England  \  and  which  I  think  are  emphatically  defignated  by 
the  late  a£l  of  the  37660.  3.  c.  126.  f.  2.;  in  which  cafe 
unlefs  the  money  of  Ireland  come  within  the  defcription  of 
the  Ung*s  money ^  and  the  money  of  England^  I  know  of  no  da- 
ture  which  will  reach  even  the  cafe  of  counterfeiting  fuch 
Iridi  money  in  this  country. 
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Ladiy  it  has  been  confidered,  whether  the  bringing  in  of 
falfe  money,  counterfeit  to  the  money  of  England,  from  Ire- 
land, or  other  tranfmarine  member  of  the  crown  of  England, 
intofngland  or  other  the  dominions  thereof,  be  within  the 
prohibitlonof  the  dat.  25  Ed,3.  d.  5.  c.  2.  again d  bringing 
falfe  money  info  this  realm.  The  only  diredi  refolution  I  can 
find  upon  the  fubjefl  is  that  in  the  year-book  3  H.  7.  10., 
where  it  was  refolved,  that  counterfeit  money  imported  into 
England  out  of  Ireland  was  not  within  the  datute,  becaufo 
IreUnd  was  a  member  of  England,  governed  l)y  its  laws,  and 

money 
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money  was  coined  there  by  the  authority  of  the  Icing.    The    ^^^j;^^ 
iqucftion  fimply  was,  Whether  Ireland  at  that  day  wasfrithin  i^porunjr  fal[i 
«« this  realm  ?"    As  to  which  Lord  Hale,  fpeaking  in  another  ^"^>^^*    ^ 
place  of  the  ftat.  i  &  a  PJi.  &  M.  c.  1 1.,  fays,  that  an  im-  _  ^^^  ^^^ 
Donation  out  of  Ireland  into  England  is  not  within  the  aft,  125.  w*  - 
becaufe  Ireland  is  withm  the  drntmom  ofthts  realm^  though 
not  within  the  realm  i  evidently  confidering  them  as  the  fame 
in  cflFeft  for  this  purpofc.     And  Staunford  and  Lord  Coke,  suunf.j. 
grounding  themfelves  on  the  above  refolution  in  the  time  of  ^ 
H.  7.,  exprefsly  fay,  that  if  a  man  bring  counterfeit  money 
from  Ireland,  it  is  not  within  the  ftaiutc  of  Edward  3.,  but 
that  it  muft  be  money  made  in  a  foreign  nation,  and  brought 
from  thence  into  this  realm.     Lord  Hale  however  fpeaks  J^^]^'j^*5- 
with  more  doubt  upon  this  part  of  the  ftat.  of  Ed.  3. ;  for,  ***  "  '^^V  ■. 
fays  he,  although  Ireland  be  within  the  ft .  3  5  H.  8.  c.  2t  for 
the  trial  of  treafons  out  of  the  realm ;  yet  it  has  been  holdet^ 
upon  the  obfcure  booh  of  3  H.  7.  10.  that  an  importation  of 
counterfeit  coin  from  Ireland  into  England  is  not  treafon 
here  within  the  ftatute ;  principally  becaufe  the  counterfeit,, 
ing  itfelf  is  puniftiable  by  the  ftat.   25  Ed.  3.,  which  is  of 
force  in  Ireland.    The  fame  reafon  is  adopted  by  Hawkins;  x  Hiwk.  cli.  17, 
It  certainly  is  not  conclufive ;  becaufe  it  depended  with  re-  f-  67. 
fpea  to  Ireland  in  later  times  on  the  will  of  a  different  legif- 
lature  to  give  it  efficacy.    And  the  conftruSion  does  in  truth 
let  in  much  of  the  mifchief  with  rcfpeft  to  the  fubjeas  of 
this,  country,  which  the  aft  was  intended  to  guard  againft. 
But  if  we  attend  to  the  fubjeS  matter,  and  confider  that  the 
intereft  of  the  crown  was  principally  in  view,  then  moft,  if 
not  all,  of  the  reafons  which  were  firft  urged  to  (hew,  that 
the  king's  money  mentioned  in  the  firft  branch  of  the  ftat, 
25  Ed.  3.  extended  to  the  money  coined  and  iffued  by  his 
authority  in  Ireland,  will  alfo  apply  to  (hew  that  the  bringing 
of  counterfeit  money  into  Ireland  or  other  part  of  the  domx- 
nions  of  the  crown  is  juft  as  much  within  the  reafon  of  the 
law  againft  bringing  it  into  the  realm  :  for  the  prerogative  of 
the  crown  of  England,  of  which  Ireland  is  a  member,  is  a$ 
much  invaded,  and  the  revenue  of  the  king  as  much  de- 
frauded, whether  the  counterfeit  money  be  firft  brought  into 
one  part  of  his  dominions  or  into  another ;  into  Ireland,  or 
into  England.    The  conftruftion  therefore  which  has  pre 

r^ilc4  i«  Wtiilnly  ia  ^nifoa  whh  Ac  reafon  of  the  law  5 
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Ch.  IV.  S  6.    tliOQgh  perhaps  the  words  do  not  obvioufly  lead  to  It.    But 

ii»/ro^*.'7wii.     however  doubtful  this  interpretation  might  have  been  at 

wanty^  &c,         firft,  it  feems  to  have  been  greatly  confirmed  by  other  ads 

*  ■■■    of  the  legiflattire.    For  by  the  ftat.  i  Mar.  ft.  2.  c.  6.  the 

i^Mir.  ft.  *.       counterfeiting  of  any  gold  or  Giver  coin,  not  the  prooer  coin 

of|  but  current  within,  the  realm  by  the  confent  of  the  itown^ 
[iHale,  txo.]  (which  confent  muft  be  fignified  by  proclamation  and  writ 
I  &iPh.*M.  under  the  great  feal,)  is  made  high  treafon  ;  and  the  llatute 
Poftkfao.         I  &  2  Ph.  &  M.  c.  II.   made  in  aid  thereof,  provides,  that 

whoever  (hall  bring  from  parts  beyond  fea  into  this  realm^  or 

into  any  of  the  dominions  of  the  fame^  any  counterfeit  money, 

current  within  this  realm  hy  the  confent  of  the  crown^'  fliall 

mtiHaie,       be  guilty  of  high  treafon.    The  fame  argument  then  which 

\^^  p.^5il'      Lor«l  Hale  drew  from  the  ftatutcs  of  Elizabeth  in  aid  of  the 

conftru£lion  of  the  firft  branch  of  the  ftat.  25  Ed.  3.  relative 
to  counterfeiting  the  king's  money,  may  be  alfo  derived  from 
the  ftat.  of  Ph.  &  M.  in  confirmation  of  the  conftruAion  put 
en  the  fecond  branch  of  the  ftat.  25  Ed.  3.  relative  to  the 
importation  of  falfe  money*    For  it  cannot  be  fuppofed  that 
the  legiflature  would  have  made  the  bringing  of  foreign  coua- 
terfeit  current  money  into  any  oi  the  dominions  of  the  realm 
high  treafon,  unlefs  the  bringing  of  money  into  fuch  domi- 
nions, counterfeited  to  the  likenefs  of  our  own  coin^  had  been 
deemed  to  have  been  as  high  an  offence  before  ;  this  being 
by  far  the  greater  mifchief  of  the  two.     And  confonant  to 
iHt)e,3i7.       ^^^  conftruQion  put  on  the  ftat.  25  Ed.  3.  the  bringing  of 
ante,  p.  154.       fuch  Counterfeit  money  out  of  Ireland  into  this  country  is 
1  ffak,  s«5.       not  within  the  ftatute.    But  under  both  the  ftat'utes  of  Ed.  3. 

»  Hawk.  ch.  17.  *"^  ^^*  ^  ^*  ^^^  moncy  muft  be  brought  from  fome  foreign 
1 67.  place  out  of  the  king's  dominions.     If  this  conftru£lion  be 

B^ww-.'ms.  w'.  admitted,  it  muft  in  reafon  be  taken  to  extend  to  all  the 

plantations  and  dominions  of  England,  where  the  fame  laws 
Kuie  I  H»it,si5.  a^^  i"  force,  by  which  the  counterfeiter  himfelf  is  puniftiables 
rf  ^'b"^f  •^'"^'^  ^*  "®^  '^^  ^^^^  °f  *  counterfeiter  of  our  coin  in  the 
cottficcifcUiag.     dominion's  of  another  fovereign }  againft  whom  it  muft  be 

admitted  that  this  provifion  was  principally  levelled.  There- 
3  Tnft.  18.  fore  it  feems,  that  if  the  counterfeiting  be  within  the  king'is 
dominions,  the  importer  from  thence  into  England,  as  fuch, 
is  only  punilhable  as  an  utterer  of  counterfeit  coin.  But 
further,  in  order  to  bring  a  cafe  within  the  fliatute  of  the 
I  &  2  Ph.  &  M.,  it  feems  by  the  very  words  of  the  z&  that 
^he  importationi  whether  into  England  or  into  any  of  the 

dominions 
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dominions  parcels  of  the  crown  of  England,  mull  be  of  fuch    Ch.  iv.  ^  (. 
counterfeit  money  as  Is  current  within  this  realm,  i.  e.  of  importing  faifi 
England,  ty  the  confint  of  the  crown  ;  which  confent,  as  wc  "^'J*  ^'• 
have  fcen,  mud  be  fignified  by  proclamation  under  the  great  ^nie      ic6. 
feal  of  England :  for  the  legiflature  fpeaking  of  the  currency  i  Hale,  210, 
alter  th^r  phrafe,  and  do  not  as  in  the  preceding  part  extend 
the  defcription  to  the  dominions  of  the  realm*     And  befides^ 
in  the   cafi&  of  foreign  coin,  how  elfe  can  a  fubje£l  of 
England  take  cognizance  of  its  legal  currency,  fo  as  to  take 
warning  not  to  import  it  under  the  penalty  of  the  law  i  Alfo 
by  the  ftat.  i4Eliz.  c.  3.  even  the  forging  of  any  foreign  i4£fis.  cj. 
cotn^  not  current  within  this  realm,  was  only  mifprifion  of 
treafon ;  a  fortiori  therefore  the  importation  of  fuch  forged 
coin  could  not  have  been  confidered  as  treafon  itfelf.     But  ^^^'  ^*  ^3* 
how  by  the  (tat.  37  Geo.  3.  c.  126.  f.  a.  as  well  the  coun- 
terfeiting as  the  bringing  into  the  realm  foreign  coin  not 
current  is  made  felony. 

Some  verbal  difference  is  obfervable  in  the  wording  of 
fome  of  the  ftatutes  on  the  fubje£l  of  the  coin  fince  the  Re- 
volution. The  ftat.  8  &  9  W.  3.  c.  26.  fpeaks  of  the  gold 
and  Giver  coin  **  of  this  kingdom,''  or  "  current  within  this 
kingdom.**  The  ftat.  15  Geo.  2.  c.  28.  in  one  part  exprefles 
by  name,  **  guineas  and  half  guineas,"  "  (hillings  and  fix- 
pences,''  and  is  confequently  confined  to  thofe  identical. 
coins.  In  another  part  it  fpeaks  of  counterfeit  money  gene<- 
rally,  the  explanation  of  which  lias  been  before  given.  The  Antcj  C  r. 
ftat.  1 1  Geo.  3*  c.  40.  as  to  the  copper  coin,  and  in  the 
ftat.  37  Geo.  3.  c*  ia6.  f«  a.  as  to  gold  and  filver  coin,  de^ 
fcribe  each  as  the  coin  of  <<  this  realm,"  following  the  words 
pf  the  more  ancient  ftatutes.  No  ftrefs  can  be  laid  upon  fuch 
verbal  differences  between  ftatutes  pafled  in  pari  materia, 
further  than  that  the  conftrudion  which  the  reafon  of  the 
thing  points  out  muft  be  fuch  as  the  words  are  capable  of 
receiving  without  violence  to  their  proper  or  accepted  legal 
fignification. 

To  proceed  now  to  the  conGderation  of  .  ^ 

D'.wfan  of  ^- 

Offences  relating  to  toe  Coin.  /f «» «/*«?«x  *• 

Thefe  may  be  conGdered  under  feveral  diffierent  heads. 

1.  As  to  the  Offence  of  counterfeiting  the  Coins  with  a  De^ 

fcription  of  thefeverat  Species  of  Coin,  the  counterfeiting 

whereof  is  pun't/babU^  and  in  vfbat  Degree.  - 

1.  The 


15  8  Offences  relating  to  the  doirt. 

Oh.  IV.  %  7.         2.  The  makiftgf  mending^  or  havinr  any  btfirument  aphlicaW 

Mhvijitm  of  offences  ^  ^      -? .        ^,      f  o       y      • 

wdating  to  the  '«  counterfeitwg  the  fame. 

*•"'  3.  Impairing  the  Coin, 

^  4.  Importing  counterfeit  or  light  Coin  into  the  Realm. 

5.  Exporting  the  fame,   .  - 

6.  Receivings  uttering^  or  tendering  counterfeit  Coin^ 

7.  General  Matters  relating  to  the  Coin. 

• 

I.  Counterfeiting  the  Coin. 

r  ^^  -The  counterfeiting  of  the  current  coin  of  the  realm  is  itt 

CmMterfeiting  truth  a  fpccies  of  the  crimen  falfi  or  forgery,  though  ranked 
^IxT*'  212  ^^  ^^^  ^^^  ^^  England  in  the  higheft  clafe  of  offences  by  rea- 
4BbM:.Com.      fon  of  its  affedling  the  royal  majefty  of  the  crown  in  a  great 

prerogative  of  government.  The  legiflature  have  refpedively 
made  provifion  againft  the  counterfeiting  of  the  gold  or  Giver 
coin  of  this  realms  and  of  any  foreign  realm,  and  of  our  cdp* 
per  coin  j  upon  each  of  which  I  (hall  have  occafion  to  ob- 
ferve  in  its  turn. 
Statutes,  id,  The  ftat.  25£d.3.  ft.  5.  c.  2.  declares  it  to  behigh 

fts  id.  3.  tt.  5-    treafon  "  if  a  man  counterfeit  the  kinc*s  money." 

c.  X.  ante,  I.  i .  o  / 

Mire,  ch.  2.  f.  6.      By  ftat.  8  &  p  W.  3.  c.  26.  f.  3.  made  perpetual  by  ftat^ 

^onif^m.  7  ^""-  ^'  ^S»  **  ^'  ^"7  pcrfon,  (other  than  the  pcrfons  cn^- 
S&9W.3.C.16.  ployed  in  hi»  majefty's  mint  or  mints,  or  fuch  as  (hall  have 

retJai  by  7  AnL  authority  from  the  Lords  Commiflioners  of  the  Treafury  or 
€.25.  c  3.        .Lord  High  Treafurer  of  England  for  the  time  being,)  (halt 

after  the  i  ^^ii  of  Aiay  1697  mark  on  the  edges  of  any  the 

current  coin  of  this  kingdom  ;  or  if  any  perfon  whatfoever 

(hall  mark  on  the  edges  of  any  the  dimini(hed  coin  of  this 

kingdom,  or  any  counterfeit  coin  refembling  the  coin  of  this 

kingdom,  with  letters,  or  grainings,  or  other  marks  or  figures 

like  unto  thofe  on  the  edges  of  mon^y  coined  in  his  majefty's 

0  mint;  every  fuch  offence  (hall  be  adjudged  high  treafon  s 

and  the  offenders  therein,  their  counfellors,  procurers,  aid- 

crs»  and  abettors,  being  thereof  convided  or  attainted,  Aall 

fuffer  death,"  8cc.    The  profecution  to  be  commenced  in 

*  fix  months  after  the  offence,  by  ftat.  7  Ann.  c.  25.  f.  2. 

Celmrhg  9riiid^      By  f.  4.  of  the  fame  fts^tute  of  William,  *<  if  any  perfon 

Arj,Sfr.^/f«».  whatfoever  after  the  i  jth  of  May  1697  (hall  colour  (a),  gild» 

(a)  Fide^ft.      or  cafe  over  with  gold  or  filver,  or  with  any  walh  or  mate- 

«h«cUaculour.  '"^^  producing  the  colour  of  gold  or  filver,  any  coin  rcfem* 

■>»«>  bling  any  the  current  coin  of  this  kingdom^  or  any  round 

blanks 
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blanks  of  bafc  metal,  or  of  coarfc  gold  or  coarfe  filler,  of  a  Ch.  iv.  4  8. 
fit  fiz-:  or  figure  to  be  coined  into  counterfeit  milled  money,  ^^^^n,^  ' 
refembling  any  the  gold  or  filver  coin  of  this  kingdom  ;  or  ■  i 

(hall  gild  over  any  filver  blanks  of  a  fit  fize  and  figure  to  be 
coined  into  pieces  refembling  the  current  gold  coin  of  this 
kingdom;  all  fuch  offenders,  their  coonfellors,  procurers, 
aiders,  and  abettors  fhall  be  guilty  of  high  treafon,  and  being 
€onvi£led  or  attainted  thereof,  (hall  fuffcr  desth,''  &c.  But 
without  corruption  of  blood.  Frofecutions  to  be  commenced 
within  three  months  after  the  offence  committed,  by  f  9. 

Byftat*  15  Geo.  2.  c.  28.  f.  i.  "  If  any  perfon  fliall  after  i5G.a.€«aSi 
th^  29th  September  1 742  wa(h,  gild,  or  colour  any  of  the 
lawful  filver  coin  called  a  fliilling,  or  a  Oxpence,  or  any  coun* 
tcrfeit  or  falfe  (hilling  or  fixpence,  or  add  to  or  alter  the  im- 
preflTton  or  any  part  of  the  imprc(Bon  of  cither  fide  of  fuch 
lawful  or  counterfeit  (hilling  or  fijcpence,  with  intent  to  make 
fuch  (hilling  or  fixpence  refemble,  or  look  like,  or  pafs  for, 
a  piece  of  lawful  gold  coin,  called  a  guinea,  or  a  half  guinea 
refpeJiively  ;  or  (hall  file  or  any  wife  alter,  wa(h,  or  colour 
any  of  the  brafs  monies  called  halfpennies  or  farthings,  or 
add  to  or  alter  the  imprelTion,  or  any  part  of  the  imprelCon, 
of  either  fide  of  a  halfpenny  or  farthing,  with  intent  to  make 
fuch  halfpenny  or  farthing  refemble  or  look  like  or  pafs  for  a 
lawful  (hilling  or  fixpence  refpeftively;  fuch  offenders,  their 
counfellors,  aiders,  abettors,  and  procurers  (hall  be  guilty  of 
high  treafon/'    But  by  f.  4.  the  blood  (hall  not  be  corrupted.  ^uX"^''^  ^ 
And  by  f«  8.  the  ofi^ender  (hall  be  pardoned  in  cafe  [being  Pardon  en  dif. 
out  of  prifon]  he  difcovcrs  two  or  more  offenders  of  the  ^^"^^"^  *'**^* 
fame  kind  mentioned  in  the  ad,  fo  as  they  (hall  be  thereof 
convi£ied.     By  f.  5.  offenders  (hail  be  indided,  arraigned,  Triaj and tvi^ 
tried,  and  convi£led  by  fuch  like  evidence  and  in  fuch  man-  ^'^*' 
ner.as  other  offenders  for  counterfeiting  the  coin;  with  a 
provlfo  that  the  profecution  be  commenced  within  fix  months  Limitatm^tmL 
after  the  offence  committed. 

And  by  the  5th  feftion  of  the  laft- mentioned  a£l  of  8*9'^'3- 
William,  fpurious  money  produced  on  the  trial  in  a  court  of 
juftice  (hail  be  cut  in  pieces  in  open  court. 

All  the  abovemcntioned  (latutes  relate  only  to  the  gold        $  9. 
and  filver  coin  made  and  iffued  by  the  king's  authority,  in  ^^^  '•^**'  - 
die  fenfe  I  have  before  (hewn;  the  counterfeiting  of  which  thiking. 

1^      Ante,  f.  T. 
/    I  Hawk.  ch(  17. 
f«  57«     I  MS.  Sum*  91.    Ante,  f.  x.    ^idt  Cirwaa*<  ca/e,  patt. 
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ch.iv.  f  9.    br  all  of  them  amounts  to  high  treafim.    The  ftatnte  of 

l^^^       25  Ed.  3.  has  always  been  fo  confidercd  ;    the  provifions  of 

■  ■    the  8  &  9  W.  3*  are  only  referable  to  Tuch  coinage,  and  in 

fome  parts  mention  gold  and  filver  coin  by  name  \  and  the 

lame  appears  in  terms  by  the  flat.  15  Geo.  2. 

$  10.  2.  With  regard  to  foreign  coin  of  gold  or  filver,  fome  ob» 

OniirfAimg       fcrvations  upon  which  I  have  before  made,  the  counterfeiting 
flagnc9k.        of  fuch  as  is  currcut  here  was  not  within  the  ftat.  25  Ed.  ^^ 
Ante,  f.  49  5»6«  but  was  made  treafon  fot  the  firft  time  by  the  ftat.  4  H.  7. 
si3>2x6.  c.  18.    But  that  being  repealed  by  the  ftat.  i  Mar*  c«  i.  the 

1  Mar.  ft.  i.c.6.  fame  provifion  was  revived  by  ftat.  i  Mar.  ft.  2.  c.  6.,  which 
GMamdfiw    g^adls,  that  "  if  any  perfon  or  perfons  falfely  forge  orcoun- 

terfeit  any  fuch  kind  of  coin  of  gold  or  filver  as  is  not  the 


proper  coin  of  this  realm,  and  is  or  (hall  be  cunent  within 
this  realm  by  the  confent  of  the  crown,  they  and  their  coun- 
fellors,  procurers,  aiders,  and  abettors,  fliall  on  conviction  be 
I  Hde,  210.       adjudged  guihy  of  high  treafon."    This  confent  muft  be  no- 
^*°*  tified  under  the  great  feal  by  proclamation,  and  a  writ  an- 

nexed thereto  s  for  by  the  ftat.   1 7  Rich.  2.  c.  i«  foreign 
coin  is  not  to  run  in  payment  in  England. 
f4Bli«.  c.  •).         By  the  ftat.  14  Eiiz.  c.  3.  '<<  If  any  perfon  falfely  forge 
hreirm  rwii  mT    or  Counterfeit  any  kind  of  coin  of  gold  t>r  filver  of  other 
'^••f*  realms  as  is  not  the  proper  coin  of  this  realm,  nor  permitted 

to  be  current  within  this  realm ;  fuch  offence  (hall  be  ad- 
judged mifprifion  of  high  treafon ;  and  the  offenders,  their 
procurers,  aiders,  and  abettors,  being  convid,  (hall  be  im- 
prifoned,  and  forfeit  fuch  lands,  goods,  and  chattels,  as  in 
1  Brie,  376.  cafe  of  mifprifion  of  treafon.''  By  *<  aiders'*  is  meant 
fuch  as  aid  in  the  fa£l,  and  not  aiders  of  the  offender  after 
the  fad.  At  common  law  thb  offence  was  only  puni(hable 
as  a  mifdemeanor. 
a  Hak,  110.  Both  the  ftatute  of  Mary  and  that  of  Eliz.  are  to  be  under- 

wit. 31  .  ftood  of  the  counterfeiting  of  fuch  foreign  coin  as  is  for  the 

moft  part  of  gold  or  filver.    But  the  fiat.  37  Geo.  3.  c  126* 

has  now  provided  another  puniihment  for  the  ofivnce  of 

counterfeiting  foreign  gold  or  filver  coin  not  current  here : 

|7G.  3.  c  u6.  that  ftatute  reciting,  that  <<  whereas  the  practice  of  counter- 

'  *'     ^  feiting  foreign  gold  and  filver  cpin,  and  the  bringing  into 

this  realm  and  uttering  within  the  fame  falCe  and  counterfeit 
foreign  gold  and  filver  coin,  and  particularly  pieces  of  gold 
^oin  commonly  called  louis  d*or,  and  pieces  of  filver  coin 

commonly 
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commonly  called  dollars,  has  of  late  greatly  increafed,  and  it    ch.iv.  §io. 

is  expedient  that  provifion  (hould  be  made  more  effedually  ^'""''^^^^  '** 

to  prevent  the  fame  ;"  enads,  *'  that- if  any  perfon  or  per-  -^ 

fons  fliall  hereafter  make,  coin,  or  counterfeit  any  kind  of 

coin,  not  the  proper  coin  of  this  realm,  nor  permitted  to  ie 

current  within  the  fame  ^  but  refcmbling,  or  made  with  intent 

to  refemble  or  look  like,  any  gold  or  fiiver  coin  of  any  foreign 

Rate,  &c.  or  to  pafs  as  fuch  foreign  coin ;  fuch  perfon  or 

perfona  offending  therein  fliall  be  deemed  guilty  of  felony,^  • 

and  may  be  tranfported  for  any  term  of  years  not  exceeding 

feven."    By  the  words,  "  not  permitted  to  be  current  within 

the  realm,''  mud  be  underftood  not  permitted  to  be  current  r?^  ante,  r. 3. 6. 

by  proclamation  under  the  great  feal. 

Procurers,  who  are  named  in  the  ftatutes  i  Mar.  ft.  2. 
c.  6.  and  14  £liz.  c.  3.  are  not  me^itioned  in  this  law ;  but 
the  offence  being  made  felony  attaches  to  it. all  the  incidents 
of  felony  at  conjmon  law,  and  confecjuently  may  have  accef- 
faries.  But  quxre,  if  they  are  liable  to  tranfportacion,  or  to 
any  other  punifliment  than  is  authorifed  by  the  general  ^Qi 
of  the  18  £liz.  c.  7.  f.  2-  after  mentioned  ?  Poft.p.  i6»; 

3.  Laftiy,  As  to  the  copper  coin  of  this  realm,  the  coun-        §  iil 
tcrfeiting  of  which  was  by  the  ftat.  15  Geo.  2.  c.  28.  f.  6.      Copf^^r  coin, 
puniihable  as  .a  mifdemeanor  -by  two  years'  imprifonnient, 
and  finding  fureties  for  two  years  more  ;  it  is  now  enaSed 
by  the  ftat.  11  Geo.  3.  c.  40.    that  "  if  any  perfon  aftet  the  n  c.  3.  c.40t 
24th  of  June  1 77 1   fliall  make,  coin,  or  counterfeit  any  of 
the  copper  monies  of  this  realm,  commonly  called  an  half- 
penny or  a  farthing,  fuch  offender,  his  counfellors,  aiders, 
abettors,  and  procurers,  fliall  be  adjudged  guilty  of  felony/* 
But  clergy  is  not  taken  away.     Seft.  3.  enables  any  juftice 
of  peace,  on  the  oath  of  one  witnefs,  that  there  is  jutl  caufe 
to  fufpeft  that  one  or  morc.perfons  Lave  been  concerned  in  • 

fuch  coining,  by  warrant  under  his  hand  to  caufe  their 
dwelling-houfes,  outhoufes,  &c.  or  other  place  belonging  to 
them  to  be  fearched  for  tools  and  implements  for  fuch  coin- 
ing ;  and  if  they  fliall  be  found  concealed  there,  or  in  the 
cuftody  or  poffeflion  of  any  perfon  whatfoever  not  employed 
in  hfs  majefty's  mint,  or  having  the  fame  by  fome  lawful  au- 
thority, to  feizc  fuch  tools  and  carry  them  before  ajufticeof 
peace  of  the  place,  &c.  where  feized,  who  fliall  caufe  the- 
fame  to  be  fecured  and  produced  in  evidence  on  the  trial  of 

M  *  the 
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Ch.  IV.  ^  jr.    the  offenders,  and  afterwards  deftroycd  by  order  of  the  courf, 
coin.  orof  fuch  or  fonnc  other  jufticc  of  peace  in  cafe  there  be  no 

»    ■'  trial. 

37  Geo.. 5.  By  flat.  37  Geo.  3.  c.  126-  "  The  proviGons  of  the  two 

c  J26.  f.  J.  laft-mentioned  ftaliues,(by  name,)  and  all  other  acls  concern- 
ing the  copper  monies  of  this  realm,  called  an  half-penny  and 
a  farthing,  or  any  other  copper  money  of  this  realm,  (hall 
extend  to  all  fuch  pieces  of  copper  money  as  fliall  be  coined  .. 
and  iflued  by' order  of  his  majcfty,  &c.  and  as  ihall  by  royal 
proclamation  be  ordered  to  be  deemed  and  taken  as  current 
money  of  this  realm,  as  if  fuch  pieces  had  been  particularly 
mentioned  in  fuch  acts  refpedively." 

It  may  now  be  a  queftion,  Whether  under  this  latter  ftatutc 
it  is  not  optional  to  profecute  either  for  a  mifdemeanor,  as 
the  offence  is  made  by  the  flat.  1 5  Geo.  2. ;  or  for  a  felony, 
as  it  is  made  by  that  of  the  1 1  Geo.  3.^  fince  the  proviGons 
of  both  Ratutes  are  extended  to  the  new  copf^er  coinage  ? 
And  yet  fuch  an  optioqi  without  varying  'circumflances  is 
unufual,  and  incongruous  with  the  general  rule  of  law,  that 
the  mifdemeanor  is  merged  in  the  felony. 
Rex  T.  Weft  and  The  punifhment,  however,  under  the  aft  of  the  1 1  Geo.  3, 
othcM,  o.  B.      IS  only  a  year's  imprifonment ;  which  is  founded  on  the  gc- 

Sept.  lySo*  irt/»iT»i»  f 

1  MS.  Sum.  91.  neral  Itat.  of  the  18  £liz.  c  7.  f.  3. 

.  I.  It  is  firft  to  be  feen  what  is  a  counterfeiting  within 

n^t  a  ewtfter-   thefc  (latutcs.  •  There  mud  be  an  actual  counterfeiting  either 
/**Jj^-  by  the  party  himfelf  or  by  thoffe  with  whom  he  confpircs  : 

Kei.  33.  a  mere  attempt  to  counterfeit,  fuch  as  preparing  the  mate- 

rials or  fafhioning  the  metal,  is  not  fufTicicnt,  except  in  thofe 
particular  inftances  which  have  been  fo  declared  by  (latute. 
Ante,  f.  8«  From  the  fevcral  (latutes  before  fct  forth  it  is  to  be  coU 

ledled,  that  tlje  offence  of  high  trcafon  in  counterfeiting  our; 
own  gold  or  filver  coin  attaches  in  the  feveral  indances  fol- 
lowing ; 
C'ir.;!tteccvntfr~        j^  In  a^complctc  Counterfeiting  of  any  gold  or  filver  coin 
V/iid.'s.  ft.  5.    of  the  realms  at  Icaft  to  the  degree  of  i^efcmblance  after 
^'^'  ,  mentioned. 

HiarkLztL  ^'  ^y  marking  on  the  edges  of  any  the  current  or  dimi- 

edgei  of  coin.        niflied  coin  of  this  kingdom,  or  counterfeit  coin  rcfembling 

^    •3'    -  •  f he  coin  of  this  kingdom,  with  letters  or  grainings,  or  other 

marks  or  figures,  like  thoDe  on  the  edges  of  money  coined  ia 

•   his  majefty's  mint. 

3-  B7 
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3.  By  colouring,  gilding,  or  cafing  over  with  gold  or  fil-   c^*  i'«^-  S  '*• 
Vcr,  or  with  any  wafli  or  materials  producing,  the  colour  of       ^ jdtin!^''' 
gold  or  filver,  any  coin  refembling  the  current  coin  of  this  ■  ■ 
kingdom  :  or,                                                                                 Gilding  ©r/feer- 

4.  Any  round  blanks  of  bafe  metal,  »or  of  coarfe  gold,  or  ^^i\Uh!z  w jU'oer^ 
coarfe  filver,  of  a  fit  (ize  or  figure  to  be  coined  into  counter-  "^  hianh. 
feit  milled  mouey,  refembling  the  gold  or  filver  coin  of  this     *9^-3'C-*  • 
kingdom. 

5.  By  gildiig  over  any  filver  blanks  of  a  fit  fizc  CUding  fiher 
and  figure  to  be  coined  into  pieces  refembling  the  current  i^togotdepm, 
gold  coin  of  this  kingdom.  8&9W.3.c»6. 

6.  By  wafhing,  gilding,  or  colouring  any  lawful  or  coun*  MakingJbiUingt 
terfeit  (hilling  or  fixpencc,  or  adding  to  or  altering  the  im-  J^^f/'^'^'-J*^ 
preflion  on  either  Edc>  to  make  it  refemblc  a  guinea  or  half  »r  baifgunuau 
guinea  rcfpeftivcly.  '^  ^-  *'  ^-  *'• 

7.  By  filing,  or  a»y  wife  altering,  wafhing,  or  colouring  Making  half- 

any  halfpence  or  farthings,  or  adding  to  or  altering  the  im-  ^^^Z/jMin^i 
preflion  oji  either  fide,  with  intent  to  make  them  refemblc  •rjixpenea, 

refpeflively  a  (hilling  or  fix  pence.  *  *  *     ** 

Several  of  thefc  proviGons  were  in  truth  fuperfluous  ;  for 
they  amount  after  all  to  a  counterfeiting  of  the  coin  attempt- 
ed to  be  imitated.  For  example  ;  one  who  alters  a  lawful 
ihilling,  fo  as  to  make  it  rcfemble  a  guinea,  may  with  as 
much  truth  and  propriety  be  faid  to  have  counterfeited  a 
guinea,  as  if  he  had  actually  fabricated  the  whole  piece  from 
the  original  (late  of  the  metal.  In  like  manner,  as  one  who 
alters  the  principal  fum  of  a  bond  is  as  much  a  forger  of  the 
bond  fo  altered,  as  if  he  had  written  the  whole.  Tliefe  are 
kindred  offences.  The  3d,  4di,  2ind  5th  defcriptions  only 
fecm  to  carry  the  offence  further  than  the  (lat.  25  Ed.  3.  had 
done:  becaufe  they  conftitute  a£ls  to  be  high  tre^fon  which 
are  only  preparatory  to,  and  in  the  progrefs  of  adlually  coun* 
terfeiting  the  coin. 

Whether  there  be  a  counterfeiting,  or,  in  the  words  of        5  j^^ 

fome  of  the  (tatutes,  a  refembling  of  the  real  coin,  is  a  mat-  ThejjmntitJM  m 

tcr  of  faft  of  which  the  jury  are  to  judge  upon  the  evidence  ^"'*'*"  v/* 
before  them :  in  which  refpe£l  there  can  be  no  di(lin£lion 

between  our  own  and  foreign  coin.     There  mud  be  a  refem^  //  mttd  n§t  U 

blancci  fuch  as  may  in  circulation  ordinarily  impofc  upon  ^h«i!' 178.184. 

M2  the  2X1. 2x5. 
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Ch.  IV.  §  15.    the  world;  but  it  is  clear,  that  in  order  to  warrant  a  cort- 

^fttting,^  ^'  virion  the  refcmblance  need  not  be  perfect.     1  bus  a.couiv- 

»  terfciting,  with  fome  fmall  variation  in  the  infcription,  e£- 

iMS.  Sum.  $0.  gics,  or  arms,  done  probably  with  intent  to  evade  the  law,  19 

poO.  f.  18.         yet  withm  It  J  and  fo  is  the  counterfeiting  in  a  aittcrcnl 

metal,  if  in  appearance  it  be  made  to  refc&ible  the  (tue 

coin. 

Rex  V.  Wdflk         Patrick  and  John  AVelfh  were  indi£>cd  for  counterfeiting 

HCTtfo?d^Lent  *  P'^^^  ^^  ^^^^^  ^^^  Counterfeit  mont y  and  Ctoin,  ^/&  Hkenefi 
AffiaMi785»  andftmilitudeofthegcod;  legale  and  currtnt  cottiy  money ^  and 
MS.  Could,  j!  Jtlvfr  coin  of  this  nalm  called  a  flailing,  ngainft  the  form  oF 
It  h  not  neojjjfy   the  (latute.     A   fecond  count  charged  a  Gmilar  offence  in 

that  there  jf^juid  '  °  ,,     ,.  r 

i«  tfut  impreftn  Counterfeiting  a  fixpence.  It  appeared  that  all  things  neceU 
^l!^^m^>!^'!'  ^^^y  ^°'  coining,  with  a  mould  for  niilliiigs  ar.d  fixpenccs, 
ecmmon 'nj:»r,       werc  found  in  P.  Wclfii's  houfc,  where  the  othtr  prifoner 

Lcacb,2o'-.S.C.  ^'^^  ^'  work  in  coining  when  he  was  apprehended:  and  fc- 

vcral  Ihillings  and  fixpcnces  which  they  had  cqined  were 
found  in  the  room  or  upon  them  in  a  p(-rfe£l  ft  ate  /or  circu- 
btion,  and  many  had  been  circulated  and  pafTcd  off.  The 
objtclion  madawas,  that  there  was.no  impreffion  on  any  of 
thefe  coins,  and  that  the  offeiKe  was  not  complete  till  the 
(lamp  was  put  upon  them,  till  when  they  could  not  be  faid 
to  refemble  the  current  coin.  But  it  was  over-ruled  at  the 
trial,  and  the  cafe  went  to  the  jury,  who  found  the  prifoner 
guilty.  Judgment  was  however  refpited  to  take  the  opinion 
Eaftcrten»i785.  of  the  judges,  all  of  whom  thought  that  the  convi£tion  was 

proper.     They  faid,  it  was  a  qucftion  of  faft,  Whether  the 
counterfeit  were  cffte  Ukenefs  andftmUitude  of  the  lawful  cur^ 
rentfilver  coin  called  a  {billing  ?  and  the  jury  having  fo  found 
it,  the  want  of  an  impreffion  was  immaterial  j  becaufe*  from 
the  impreffion  being  generally  worn  out  or  defaced,  it  was 
notorious  that  the  currency  of  the  genuine  coin  of  that  de- 
nomination was  not  thereby  affcdled.    The  counterfeit  was 
perfcdl  therefore  for  circulation,  and  poffibly  might  deceive 
the  more  readily  from  having  no  appearance  of  an  impref- 
Varicy'j  cafe,      fion ;  and  in  the  deception  the  offence  conGfts.     But  -in 
Kep.'eji^'"*     Varley's  cafe,  where  the  impreffion  of  money  wns  foi^d 
1  MS.  Sum.  46.  on  an  irregular  piece  of  metal,  aot  rounded,  without  finiffin 
aTs^^**  ^"^'  ^"g  ^^  '^  ^s  not  to  be  in  a  ftate  to  pafs  current,  the  offence  ^ 
yidt  Rex  V.       was  holden  to  be  incomplete,  althouch  he  had  aftu^Uy  at- 

Hairu  and  Mi-      ^^j^r««i..  .  ^ 

iiion,Lci<^,iz$.  tempted  to  pafs  it  m  that  condition. 

But 
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But  If  there  be  a  counterfeiting,  fuch  as  I  have  beftnre  de-  ^h.  iv.  %  13. 

fcribed,  in  fraud  of  the  king,  the  offence  within  the  refpeQive  ^/txling!^'' 
ftatutes  is  complete  before  any  uttering  or  attempt  to  utter. 


The  uttering  is  punifliable  in  another  manner,  as  will  be  sln^'i^. 
wewa.  ,  Ha..k.  ch.  ,7. 

f.  55.    4  Blac.  Com.  84.    1  MS.  Sum.  91.    Pott.  f.  a6,  27,  »8. 

But  befides  the  offences  of  counterfeiting,  which  requires        $  14. 
a  fimilitude  to  a  common  intent  to  the  exemplar,  the  above*  ^at  acdounr.g^ 
mentioned  ftatutes,  as  I  before  obferved,  go  further  in  fome  fiatuu. 
inftances;  and  in  particular  it  has  been  made  a  queftion,  ^"''»^*  "• 
What  is  a  colourings   &c.    within   the    ftat,   8  &  y  W.  3.  Ante,  f.  g. 
c.  26.  ? 

William  Cafe  was  found  guilty  on  an  indi£lment  for  trai-  Rex  v.  Vfm. 
teroufly  colouring  with  materials  producing  the  colour  of  s\b''^fllzw" 
filver  a  piece  of  bafe  coin  refembling  a  fliilling,  againft  the  iTo^ycot. 
ftatute.     The  prifoner  was  talccn  in  the  very  adl  of  making  B^igrl  r  ^d* 
counterfeit  (hillings  in  the  ordinary  way,  by  fteepinor  round  ^^^'  J"<*- 
9  blanks  compoled  of  brafs  and  luver  m  aqua  lortis.     None  of  ivUb  juch  mau- 
them  were  found  in  a  finlftied  (late:  but  many  were  taken  '''t?f*!f!'*  . 

'  rubbed  tuul  make 

out  of  the  liquor  by  thofe  who  apprehended  the  prifoner  •  tbrm  refembU  the 
and  others  Ipd  been  before  taken  out  by  himfelf  and  were  7clt hgwUbin'' 
dry.    Thefe  exhibited  the  appearance  of  lead,  and  fome  of  fbejiatutey  be 
them  had  the  impreflion  of  a  (hilling,  and  by  rubbing  them  biLJbaTb!'n 
a  little  they  would  perfeflly  irefenible  filver  coin,  and  would  /''f '^-'^^  ^j' /"^ ^ 
readily  pafs  current  \  bit  in  their  then  ftate  the  jury  found, 
that  none  would  pafs  current.     The  queftion  therefore  was/ 
Whether  this  offence  were  complete,  inafmuch  as  the  colour 
of  filver  had  not  been  produced  in  any  of  the  blanks?  The 
counfel  for  the  crown  argued,  that  if  the  colour  of  filver  had 
been  produced,  it  would  have  been  high  treafon  wltiiin  the   * 
ftat.  25  Ed.  3.;  and  that  the  (lat.  8  &  9  W.  3.  was  made  to 
puni(h  the  inchoate  offence,  which  before  was  not  punifh* 
able  ;  and  that  offence  was  complete  by  dipping  the  round 
blanks  in  the  aqua  fortis,  by  which  fome  change  of  colour 
had  been  produced  \  for  that  the  words,  "  producing  tlic   . 
colour  of  filver,"  were  to  be  reftrained  to  the  next  antecedent 
words,  "  materials,"  &c.  and  not  to  the  preceding  words 
«  colour,"  &c.     This  matter  being  referred  to  the  judges,  Eiftcr  term 
there  was  fome  difference  of  opinion  amongft  them.     One  '735»  (*bfent 
judge  faid,   he  tinderftpod   the  words  ^*  colour,"  &c.  to  BuU«,'j.}  *" 
metn  producing  on  the  piece  of  metal  the  golour  of  filver, 

M3  which 
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Ch.  IV.  §  f4.   ^hfch  was  not  done  here:  for,  without  rubbine,  the  moncv 
/Mifff .  coined  would  not  pals :  and  another  obfervcd,  that  the  word 

■  ■    in  the  ftatute  was  ««  producing^*  in  the  prcfent  tcnfe,  and  not 
materials  which  would  produce.     But  all  the  other  judges 
thought  the  conviftion  tight.     They  confidcred,  that  the 
offence  was  complete  when  the  piece  was  coloured ;  for  it 
WIS  then  colourt'd  with  materials  wliich  produce  the  colour 
of  filver ;  and  that  it  was  not  necefTary  that  the  piece   fa 
coloured  fhould  be  current,  for  the  colouring  of  blanks  was 
an  offence  within  the  claufe.     And  it  was  bbferved,  that  a 
contrary  con(tru£iion  would  prevent  any  convidion  until  a   « 
wa(h  was  difcovcred  which  would  in  the  firft  inftance  pro- 
duce a  perfedt  bright  (hilling  or  fixpence. 
lUf  ▼•Laftyy         A  cafe  under  the  like  circumftances  had  been  before  cx-r 
O.  B.  Dec!        prcfsly  decided  by  the  unanimous  opinion  of  the  judges  to 
1776.  MS.         come  within  the  ftatute.     But  there  the  doubt  was  not,  as  in 

Goold,  I .  and        i.«./v  m         f      t  * 

MS.  Crown  Caf.  the  latt  mitancei  upon  the  necelTity  of  rubbing  the  blank  after 
SnM*  t0  tbt  ^^  ^*®  taken  out  of  the  wafli|  in  order  to  give  it  the  appear- 
ftrfmct  the  l^ent  ancc  of  filver ;  but  whether  the  legiflature  did  not  intend 
tfmixfdmttai  by  ^^C"  ^  colounng  Only  as  IS  altogether  produced  by  fome  out- 
meani  pfdipphj  ward  application.  But  they  all  thought  that  this  procefs  of 
wbubccrrode's*  cxtraSiug  tftc  latent  filver  by  the  power  of  the  wafli,  from 
ib*  bafemeea/,is    jjj^  jjQjy  ^q  ^y^  furface  of  the  blank,  was  a  colourine:  within 

ibifistutt.  the  words  of  the  a£l.     They  thought  befides,  that  it  might 

Lcacb,  140.  S.C.  jjg  charged  as  a  colouring  with  filver  j  for  the  effcft  of  the 

aqua  fortis  is  to  corrode  the  bafe  metal,  and  leave  the  filver 
only  on  the  fuperficies^  ^d  fo  the  copper  is  coloured  or 
cafed  with  Giver. 

.  Not  only  all  fuch  as  counterfeit  the  king's  coin  without 

Cwtnttrfdtirg  hy  his  duthoritVy  but  even  fuch  as  are  employed  by  htm  in  the 

•mctrt  »f  ibt  nijnt,  come  within  thcfc  ftatutcs,  if  for  their  own  lucre  they 

J  Hitic,  II V  make  the  money  of  bafer  alloy,  or  lighter  than  by  their  inden- 

I  Hawk.  ch.  17.  ^y^^^  ^j^^y  ^^^  authorifed  and  bound  to  do  :  for  they  can  only 

3inft.  16, 17.  juftify  their  coining  at  all  under  fuch  an  authority  5  and  if 
I  Msi  Sum.  91.  they  have  not  purfucd  that  authority,  it  is  the  fame  as  if  they 
Ante,  f.  3.  j^jjj  none.     But  it  is  not  any  miftake  in  weight  or  alloy  that 

will  make  them  guilty  of  high  treafon  }  the  ^Q,  mud  be  wil- 
ful, corrupt,  and  fraudulent ;  for  it  muft  be  laid  and  proved 
*  to  be  done  traiteroufly.  The  ftat.  8  &  9  W.  3.  does  indeed 
m:tke  a  fpecial  exception  of  perfons  employed  in  his  majefty'^ 
mint ;  which  feems  unnecc&aryi  and  would  have  been  im- 
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t 

pUed  by  law,  when  they  were  employed  by  his  majefty's   Ch.  iv.  \\^, 
autbonty  in  the  fcnfc  before  defcribed,     Neverthclefs  it  was       ^^^       ^^'^ 
holden  about  Hilary  term  13  W.  3.  by  all  the  judges,  that  in  ms.  Tracy,  19. 
an  indidlment  on  that  aft  it  ought  to  be  averjrcd  tbat  the  ^^^^Cro.cir. 

.  •  v        u      Comp  361, 

party  was  not  employed  in  the  mint,  or  authorifed  by  the  i  ft  edit. 
treafurcr,   &c.;  becaufe  the  exception  of  fuch  perfons  is  yq^^o^^^II. 
within  the  enafting  claufe  •,  and  the  v/ant  of  fuch  an  autho-  &  1  Buir.  154, 
rity  is  part  of  the  defcription  of  the  offence  itfelf.     This  ^°^'s*  sj^, «,, 
queftion  was  moved  by  Mr.JulliceTurton,  who  had  convifted 
out  upon  this  (tatute  at  York,  upon  aq   indi(Slment  which 
had  not  fuch  an  averment ;  and  for  tliis  reafofi  it  was  holden 
bad,  and  that  the  prifoner  ought  to  be  tried  again,  which  was 
done  at  the  Lent  afljzes  1702,  before  Po\vis,  J.,  when  the  . 
prifoner  was  attainted  and  executed. 

II.  The  makings  mending y  or  having  any  Injiru^       x  ,g^ 
vient  applicable  to  counterfeiting  the  Coin.         ^^'^Jl^^f' 
By  ftat.  8  &  9  W.  3.  c.  26.  f.  i.  «  after  the  15th  of  May  i-ftrumenufir 
1697,  no  fmith,  &c.  or  other  perfon  whatfocver,  (other  8&9W.  3.- 

than   the  perfons  employed  in  his  majefty's  mints  in  the  p^tuai ^'/a^^ 
tower  of  London  or  elfewhere,  and  for  the  ufe  and  fcrvice  c.  25. 
of  the  faid  mints  only,  or  perfons  lawfully  authorifed  by  the 
lords  commillioners  of  the  Treafury  or  lord  high  treafurer  of 
England  for  the  time  being,)  fliidl  knowingly  make  or  mend, 
or  begin  or  proceed  to  make  or  mend, or  alTid  in  the  making  or 
mending  of  any  puncheon,  counter-puncheon,  matrix,  (lamp, 
dye,  pattern,  or  moiild,  of  fteel,  iron,  fjver,  or  other  metal 
or  metals,  or  of  fpaud,  or  fine  founder's  earth  or  fand,  or  of 
any  other  materials  whatfoq^er,  in  or  upon  which  there  fliall 
be  or  be  made  or  impreffed,  or  which  will  make  or  imprefs, 
the  figure,  (lamp,  refemblance,  or  fimilitude  of  both  or  either 
of  the  fides  or  flats  of  any  gold  or  filver  coin,  current  within 
this  kingdom ;  nor  fiiall  knowingly  make  or  mend,  or  begin  or 
proceed  to  make  or  mend,  or  alTift  in  the  making  or  mending 
of  any  edger,  or  edging  tool,  indrument,  or  engine,  not  of 
common  ufe  in  any  trade,  but  contrived  for  making  [a)  of  mo-  (4)  S^^re^  a 
pey  round  the  edges  with  letters,  grainings,  or  other  marks  or  ^Jt^diatuufae 
figures  refembling  thofe  on  the  edges  of  money  coined  In  his  markings 
majefty's  mint ;  nor  any  prefs  for  coinage,  nor  any  cutting 
engine,  for  cutting  round  blanks,  by  force  of  a  hxtw,  out  of 
flatted  bars  of  gold,  filver,  or  other  metal  \  nor  (hall  knowingly 
buy  or  fell,  hide  or  conceal,  ox  without  lawful  authority  or 

M  4  ^  fufficient 
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S^:}^'L^^'  fufficlent  ezcufe  for  that  purpofc,  knowingly  have  In  his  or 
tavtKg  inftrii'  their  houles,  cuftodjr  or  poneflion,  anyiuch  puncheoni  coun- 
puntt  jor  atmng.  tcr-punchcon,  matrix,  ftamp,  dye,  cdger,  cutting-engine,  or 

other  tool  or  inftrument  before  mentioned.     And  every  fuch 
offender  and*ofFenders,  their  counfellors,  procurers,  aiders, 
and  abettqrs  (hall  be  guilty  of  high  treafon,  and  being  thereof 
conviAed  or  attainted,  (hall  fuHer  death,"  &c. 
CoMv^itg  oat  ef  ^   By  f.  2.    •*  If  any  pcrfon  or  perfons  whatfoevcr  after  the 
\!anngSuch\n^'  ^^^  of  May  1697,  fliall,  without  lawful  authority  for  that 
prumm*  purpofe,  wittingly  or  knowingly  convey  or  affift  in  convey- 

ing out  of-any  of  his  majefty's  mints  any  puncheon,  counter- 
puncheon,  matrix,  dye,  ftamp,  edger,  cutting-engine,  prcfs, 
or  other  tool,  engine,  or  inftrument  ufed  for  or  about  the 
coining  of  monies  there,  or  any  ufcful  part  of  fuch  tools  or 
infttuments ;  fuch  offenders,  their  counfellors,  procurers, 
aiders,  or  abettors,  as  alfo  all  and  every  perfon  and  perfons 
knowingly  receiving,  hiding,  or  concealing  the  fame,  (hall 
be  adjudged  guilty  of  high  treafon,  and  being  convi&ed  or 
attainted  tliereof  (hall  fuffer  death,"  &c. 
7Ann.c.t5.  f.2.  By  7  Ann.  c.  25.  f.  2.  the  profecution  of  fuch  as  ofl^end 
i«/*»OT/^r'  '  s^gainft  the  above  a£^,  **  by  making,  or  mending,  or  begin- 
ning or  pro(!eeding  to  make  or  mend,  any  coining  tool-  or 
inftrument  therein  prohibited,  may  be  commenced  within 
fix  months  after  fuch  offence  committed." 
8  &  9  W.  3.  Alfo  by  f.  5.  of  the  fame  ftatute  of  King  William,  *'  If 

c^^ng'tolh.&c.  ^"y  puncheon,  dye,  ftamp,  edger,  cutting  engine,  prcft, 
t9  be jerud  to  bt  flafk,  or  Other  tool,  inftrument,  or  engine  ufod  or  defigned 
^el*^  **  "'*'  ^°'  coining  or  counterfeiting  gold  or  filver  money,  or  any 
Poft.  part  of  fuch  tool  or  engine,  (hall  be  hid  or  concealed  in  any 

place,  or  found  in  the  houfe,  cuftody,  or  pofleflion  of  any 
perfon,  not  then  employed  in  the  coining  of  money  in  fome 
of  his  majefty's  mints,  nor  having  the  fame  by  fome  lawful 
authority,  then  any  perfon  difcovering  the  fame  may  fcize* 
and  carry  them  forthwith  to  fome  juftice  of  peace  of  the 
county  or  place,  to  be  produced  in  evidence  at  the  trial  of  the 
•  offender  j  and  they  fliall  be  afterwards  defaced  and  deftroyed 
by  order  of  the  court,"  &c.  By  f,  7,  no  attainder  by  this 
a£l  (hall  corrupt  the  blood. 

fi  ,w  As  to  the  manner  of  drawing  the  indiftment  on  the 

QtnfirMon  of     ftatutc  of  Williamj  I  have  beforp  fpoken  of  it. 

the  fiatute  of  * 

Aoie,r.  15.  John 
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Tolin  Bell  was  indiflcd  on  the  (latutc,  for  that  he  not    ch.  iv.  %  17 


being  a  perfon  employed  in  or  for  the  mint,  &c.  knowingly,  p^-nuntiji 


nrgy  Of.  m- 


or  com- 


fclonioufly,  and  ttaiteroufly  had  in  his  cuRody  a  prefs  for  '"^• 
coinagei  without  any  lawful  authority,  or  fufBcicnt  excufe  for  ^  r  o  b. 
that  purpofe,  againft  the  duty  of  his  allegiance,  &c.  It  was  1753.  Fo».43o. 
proved,  that  the  defendant  knowingly  had,  a  prefs  '^^^^^' '^^ Ti^^a^lVtr' 
houfe  and  cuftody,  of  the  fame  fort  as  thofe  ufed  in  the  (nipt  irjfrument  1ouh^^ 
for  coinage,  and  proper  to  he  made  ufe  of  for  coining  gui-  'ticjiau\  % 
neas,  (hillings,  and  louiis  d'ors,  or  any  other  fmaller  pieces,  and  9  ^'  S*  '•  ^6. 
silfo  proper  for  making  certain  manufadures.     It  did  not  trefjnt^b! 


.'JVt 


appear  that  it  was  ever  made  ufe  of  or  intended  to  be  made  ^^'fi^^^  i'"^- 
ufe  of  by  the  defendant  for  fuch  manufaftures,  or  for  coin-  tficyjidy, 
inc  any  of  the  current  coin  of  this  kingdom  :  but  it  was  ^^y^jgl^^b  u 

.  .  .  P^Jj-JJ'O'i  for  the 

proved,  that  he  intended  to  ufe  it  for  coining  louis  d'ors  and  purpose  r/coimni 
other  foreign  pieces,  not  the  current  coin  of  this  kingdom,  ^ll^^^.f^^f ^I'Jl 
And  no  proof  was  given  by  him  of  his  being  employed  in  the  ruUd  to  be  a  jjf^ 
piint,.  &c.}  or  that  he  had  any  lawful  authority,   or  ^^y  tiTe\h7caVLt 
excufe  but  as  aforefaid,  for  having  the  faid  prefs  in  his  ffth'.aa,    Hcd 
cuftody  or  pofleilion.    The  defendant  was  found  guilty  :  but  quart^* ' 
two  points  were  rcferved  for  the  conHdcra^ion  of  the  judges  ; 
1.  Whether  a  prefs  for  coinage  be  one  of  the  tools  or  inflru-  * 

ments  within  that  claufe  of  the  zGt  on  which  the  indi£lment 
is  founded  ?  And  if  it  were,  2.  Whether  the  fa£ls  dated 
amounted  to  a  fufBcient  excufe,  to  fave  ftie  defendant  from 
the  penalties  .of  the  aft.  A  majority  of  the  judges  anfwered  Onaconftrencc 
both  queftions  in  the  affirmative ;  confidering  on  the  fecond  toth  June  1755! 
queClion,  that  this  aft  was  only  intended  to  prevent  the  coun«- 
terfeitlng  the  current  coin  of  this  kingdom,  and  not  foreign 
coin.  Lord  C.  J.  Ryder  and  Fofter,  J.  diflented  from  the 
laft  refolution  ;  confidering  that  the  aft,  though  principally 
levelled  againft  counterfeiters  of  the  current  coin  of  the  king- 
dom, was  not  confined  folely  to  that  objeft.  That  the  in« 
tention  of  the  legiflature  was  to  keep  out  of  private  hands, 
as  far  as  poflible,  all  means  of  counterfeiting  the  coin  ;  and 
therefore  cfiakes  it  high  treafon  to  be  knowingly  poflcfTed  of 
fuch  inftruments,  in  faft,  v/ithout  lawful  authority  or  fuffi- 
cient  excufe.  That  it  was  therefore  incumbent  on  the  de- 
fendant to  (hew  fuch  lawful  authority  or  fufiicient  excufe. 
But  that,  fuppoGng  his  mere  intention  to  be  an  ingredient  in 
the  cafe,  the  intention  found  of  u(ing  the  prefs  for  the  pur« 
pofe  ftated  did  not  amount  to  a  fufficient  excufe ;  and  upon 
the  fuUcft  confideration  afterwards  Mr.  Tufticc  Fofter  was  ^'^'  «^«  Vxtr^tt 

to  the  3d  edit,  of 
14  of  toit.  C.  L.  p.  8. 
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ch.  IV.  §17.    of  opinion  that  the  cafe  did  fall  within  the  aA;  in  which 
iju-ving,  &c.  in-  opinion  it  appears  that  Lord  Hardwicke  fully  concurred. 
ing,  Hugh  Lennard  was  indicted  for  high  treafon  on  the  (lat. 

'  '  ■    8  &  9  W.  3.,  for  having  in  his  cuftody  and  pofleflion,  with- 

^ZuloaUui  °"'  ^"y  lawful  or  fufficicnt  excufe,  one  mould  made  of  lead, 
afTizes  l^^^^  on  which  was  jnade  and  imprefTed  the  figure,  (lampi  refem- 
Ref.  '^'  '  bUnce>  and  fimilitude  of  one  of  the  fides  or  flats  of  a  (hilling, 
1  MS.  Sum.  93.  viz.  the  head  fide,  &c.  The  prifoncr  being  convi£led,  it 
&  Leachi  85.  ^^8  fubmitted  to  the  judges,  id,  Whether  the  mould  found 
^j;^'  ,,i.  w  the  piifoner's  cuClody  be  comprifcfd  under  the  eeneral 

ji  mculd  for  cnn-  ^  ,         .    n  i    /•  .         <• 

ing  it  a  toal  or  words,  <<  Other  tool  ot  tnjtrument  before  mentioned^*  fo  as  to 
ih'PutX'^"  ^^^^  ''^^  unlawful  cuftody  of  it  high  treafon :  it  being  ob- 
9^.  3.  f.  »6.  fervable  that  the  words,  **  pattern  or  mouldy*  which  are  men* 
'Jnc^y^ofwb'ub  ^*<>"cd  in  the  firft  part  of  the  a<fi,  are  omitted  in  the  latter,, 
it  trtjjiM,  2dly,  If  it  be  fo  comprifed.  Whether  it  fhould  not  have  been 

i772,  (abfent  l^id  in  the  indi£tment  to  be  a  tool qr  injirumenty  in  the  words 
Pc  Grev,  c.  J.)  ^f  fh^  ^Q  ?  fhc  judges  werc  unanimoufly  of  opinion,  that 

the  mould  was  a  tool  or  inftrument,  mentioned  in  the  former 

part  of  the  (tatute^  and  therefore  included  under  the  general 

words  in  the  latter  part  \  and  that  havltig  been  before  ex« 

prefsly  mentioned  by  name,  it  need  not  be  averred  in  the 

indi£):ment  to  be  fuch  tool  or  inftrument.     Another  doubt 

afterwards  arofe.  Whether  the  indidment  properly  laid  it  to 

A  mould  on        be  a  mould,  on  which  was  nude  and  imprejfed  the  figure^  i^Cm 

pdlVti»rrc-     e/^'^T^r/V///;^:'  the  evidence  being  of  a  mould  on  which  the 

fe.TibUnccofa     rcfemblance  of  a  (hilling  was  inverted,  and  therefore  more 

15  fu'fficiciitiy  dc-  properly  an  inftrument  to  make  or  ftamp  the  refemblance  of 

icribedin  the       ^  fliilling,  than  an  inftrument  on  which  the  rcfemblance  was 

'*  a  mould  en     made.     Yct  the  evidence  was  holden  by  moft  of  the  judges 

"  Tmt^r^f^Tiht     ^^  fupport  the  indi£lment ;  for  the  ftamp  of  the  coin  was 

« figure  of  a       impreiTcd  on  it.     But  they,  as  well  as  the  reft  who  doubted, 

thoulhlf  migVt   agreed  that  the  indidment  would  have  been  more  accurate 

bo  m^re  properly  if  it  bad  ftated  that  the  prifoner  had  in  his  cuftody  a  mould 

mo!d'd*w2iJ      ^^^^    would  make   the   figure  of   one  of   the   fides  of  a 

nvculd  make  fuch   {hilling. 

figure.  ' 

X  ,g^  The  degree  of  fimilitude  to  the  real  coin  which  the  tools 

RefemhUnce  to  a  or  inftrumcuts  muft  be  capable  of  imprefliog,  in  order  to 
'cf7b7i!fZL  bring  the  cafe  within  the  ftatute  of  King  William,  fecms  to 
'*  '*' "«  "/f#-  be  governed  by  the  fame  confiderations  as  werc  before  noticed 
Ante,  f.  13.       *"  regard  to  the  counterfeit  coin  itfelf.  The  jury  are  to  judge 

whether  the  inftrument  in  queftion  be  calculated  to  imprefi^ 

the 
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the  figure,  (lamp,  refemblance,  or  fimilitude  of  the  coin    Ch.  iv.  §i8. 
current.     Thefe  latter  words  extend  the  offence  beyond  an  puZlnJorcoU- 
exad  imitation  of  the  original  and  proper  effigies  of  the  coin :  irg. 
and  the  intention  of  the  legiflature  M^ould  be  entirely  defeated  — — — * 
by  a  different  conftruftion. 

Rowland  Ridgelcy  was  indited,  for  that  he,  not  being  Ridgdcy's  cile, 
employed  by  the  mint,  &c.  knowingly,  felonioufly,  and  trai-     *  g'  j^g' 
teroufly  had  in  his  cuftody  and  pofleiTion  one  puncheon  made  Gouidand  Bui* 
of  iron  ai>d  ftecl,  in  and  upon  which  was  impreffedand  made  i^  s.  c**^  '  ' 
the  figure,  refemblance,  and  fimilitude  of  the  head  fide  of  a  ^^"^'^^tj^^^ng- 
(hilhng  without  lawful  authority,  &c.     He  was  gharged.  in  puncheon  for  the 
another  count  with  having  fuch  a  puncheon,  which  would  ^l^^l*j{l^'a^ 
make  and  imprefs  the  figure,  &c.     The  puncheon  was  found  %  &  gH^  3. 
in  the  prifoner's  lodging,  with  a  quantity  of  bad  money :  and  ^^^^ii'iout  tZ^caun* 
the  jury  were  fatisfied  that  he  had  it  knowingly,  and  for  the  tcr^pi^nckew^wU 
purpofe  of  coining,  but  would  have  found  a  verdift  only  that  figure,  t^c.  And 
the  puncheon  was  knowingly  in  his  cuftody;  fubmitting  to  ^^^^^^^y^^V 
the  court  whether  the  proof  of  (iich  puncheon  being  found  Utten^  yet  held 
fatisfied  the  words  of  the  zSt.    The  verdlft  however  was  ^J^^^tt'iH. 
taken  generally ;  and  as  the  officers  of  the  mint  remembered  diBment  as  a 
no  profecution  under  this  branch  of  the  aft,  the  court  wiflied  ^wuidmp^ejs  the 
to  have  the  opinion  of  the  judges  thereon.     It  appeared  by  rejemhiante,  ^c. 
the  evidence  of  the  engraver  of  the  mint,  that  the  jpuncheon  aMi'wg, 
was  complete  and  ready  for  ufe;  and  that  the  manner  of 
making  it  is  this :  a  (hilling  is  cut  away  to  the  outline  of  th» 
head  \  that  outline  is  fixed  upon  a  piece  of  fteel,  which  is 
filed  or  cut  clofe  to  the  outline,  which  makes  the  puncheon ; 
the  puncheon  makes  the  dye,  which  is  the  counter-puncheon. 
That  a  puncheon  is  complete  without  letters,  but  it  may  be 
made  with  letters  upon  it ;  though  from  the  difficulty  and 
inconvenience  it  is  never  fo  made  at  the  mint ;  but  after  the 
dye  i^  (Iruck  the  letters  are  engraved  upon   it.     That  a 
puncheon  alone  without  the  counter-puncheon  will  not  make 
the  figure.     That  to  make  an  old  ihiiling  current,  nothing 
elfe  was  neceffary  but  fuch  a  puncheon.    That  the  puncheon 
ipas  hardened  and  ready  for  ufe ;  but  it  wasimppffible  to  fay 
that  the  (hillings  found  on  the  prifoner  W(re  made  with  itf 
the  impreffion  was  fo  faint,  though  they  had  all  the  appear^ 
ance  of  it.     The  judges  were  all  of  opinion  that  the  prifon-  At  Serjeartts* 
er*8  cafe  came  within  the  words  of  the  ftat.  8  &  g  W,  q.  inniaj  J*n- 

'779'  («>«*nt 

The  word /tf/MTiira/i  is  esprelsly  mentioned  in  the  a£t  i  and  it  d«Ci«7,c.j.) 

'wiU 
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ch.iv.  4i5j,    will  by  the  means  of  the  counter-puncheon  or  matrix  im- 

fir^aeniif(,l'coin'  prcfs,  &c.  to  thc  fimilitude  of  the  current  coin.    The  words 

*"Z'  *^  figure,  (tamp,  refemblance,  or  fimilitude/*  in  thc  aft,  do 

•  not  mean  an  cxa£l  figure,  &c. ;  but  if  thp  inftrument  im- 

prefs  a  refemblance  in  point  of  fa£l,  fuch  as  wil^  impofe  on 

th^  world,  it  is  fufficient,  whether  the  letters  are  apparent 

on  the  puncheon  or  not ;  otherwifc  the  ^8t  would  be  quite 

evaded ;  for  the  letters  would  be  omitted  on  purpofe.    The 

punchepn  in  quedion  was  one  to  imprefs  the  head  of  King 

William ;  and  the  (hillings  of  his  reign,  though  the  letters 

were  worn  out,  are  current  coin  of  this  kingdom.    Thc 

puncheon  made  an  impredion  like  them,  and  the  coin  (lamped 

with  it  would  refemble  theni  on  the  head  fide,  though  there 

were  no  letters*     This  was  compared  to  the  cafe  of  counter- 

AQte,ch.2.Cs5.  feiting  the  great  feal  mentioned  in  i  Hale  184.,  where  he 

fiys,  that  the  omi(non  or  addition  of  words  in  the  infcription 

of  the  true  feal,  for  the  purpofe  of  evading  the  law,  would 

not  alt^r  the  cafe.     And  thc  judges  all  agreed,  that  it  was 

yot  neceptj  u    Dot  neccfiary  to  prove  that  money  was  a^luallj  made  with 

C^.ir;;>r;f'  ttc  inftrument  in  qucftion, 

§  19.  In  Sutton's  cafe,  the  indidlment,  which  was  framed  as  for 

Sutton's  cafe,  ^  mifdcmeanor  at  common  law,  charged  that  the  defendant. 
Rep!  temp!  '  without  any  lawful  authority,  had  in  bis  cudody  and  poflef- 
S^Ww  Vfo  ^^^  ^^°  *'®"  ftamps,  each  of  which  would  make  and  imprefs 
mijdmtanor  at'  the  figurc,  rcfcmblance,  and  fimilitude  of  one  of  the  fceptres 
'b7X"  iZ/for  '^PrciTed  upon  thc  current  gold  coin  of  this  kingdom,  called 
coining  inpoff>f.  half  guiueas,  with  intent  to  make  the  imprelfion  of  fceptres 
'^nufrthLT'"'    ^^  divers  pieces  of  filver  coin  of  this  realm,  called  fixpences, 

and  to  colour  fuch  pieces  of  the  colour  of  gold;  and  fraudu- 
lently to  utter  them  to  his  maje(ty*s  fubje£ls  as  lawful  half 
guineas ;  againft  the  peace,  &c.  Page,  Probyn,  and  Lee, 
Juftices,  held,  that  the  bare  having  fuch  inftruments  in  pof< 
feflion,  with  the  intent  charged,  was  a  mifdcmeanor :  but 
Lord  Hardwicke  thought  that  the  bare  pofleiEon  was  not 
unlawful,  unlefs  made  ufe  of,  or  unlefs  made  criminal  by 
ftatute,  as  in  the  inftance  of  the  ftat,  8  &  9  W.  3.^ 
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Ch.  IV.  ^  20. 

111.  Impairing  the  Coin.  , 

This  oftVnce  {lands  at  this  day  on  the  following  flatutes:        j  20. 

By  ftat.  17  Ed.  4.  c.  i.  No  perfon  (hall  melt  down  any  ^^«*inft.  srr* 
money  of  gold  or  iilver  fufBcient  to  run  in  payment,  upon 
pain  of  forfeiture  of  the  value :  and  by  ftat.  13  &  14  Car.  2.  13  *  14  Car.  i. 
c.  31.  melting  down  any  current  filver  money  of  the  realm"  f.'  ja^&c.' 
(hall  be  punifhed  with  forfeiture  of  the  fame,  and  double 
the  value ;  and  if  done  by  a  freeman  of  a  town,  with  dlf- 
franchifement;  if  by  any  other  perfon,  with  fix  months'  im- 
prifonment. 

The  ftat.  5  Ellz.  c.  11.  reciting   that  the  ftat.  3  Hen.  5.  sEiIr.  c.  u. 
e.6.  concerning  clipping,  &c.  is  repealed  by 'ftat.  i  Mar.  220^267/3*8. 
ft.  I.  c.  I.,  and  the  Hiifchief  that  happens  thereby,  enacts 
{f.  2.)  "  that  clipping,  wafl;ing,  rounding,   or   filing,  for 
wicked  lucre  or  gain's  fake,  any  of  the  proper  monies  or 
coins  of  this  realm,  or  tbe  dominions   thereof,  or  of  the 
monies  and  coins  of  any  other  realm,  allowed  and  fuiTered 
to  be  current  within  this  re^lm,  or  the  dominions  thereof,  or 
that  hereafter  at  any  time  fihill  be  lawful  monies  or  coins  of 
this  realm,    or  of  the  dominions  thereof,  or  of  any  other 
realm,  and  by  proclamation  allowed  to  be  current  here,'fhall  (i  Hale,  317.) 
be  adjudged  high  treafon;  and  the  offenders,  their  counfel- 
lors,  confenters,  and  aiders,  traitors,. being  thereof  lawfully 
cohvifted  or  attainted."     By  f.  4.  there  (lull  be  no  corrup- 
tion of  biora  cr  ioi'i.  of  dower. 

The  auxiliary  ftatute  of  18EI1Z.  c.  i.  declaring  that  the  i8Eli«,  c.  i. 
falfifying,  impairing,  diminifliing,  or  lightning  of  fuch  laft 
mentioned  money  was  not  within  the  ftat.  5  Eliz.  which 
ought  to  be  taken  ftridly  according  to  the  words  thereof, 
&c.  ena  As  **  that  if  any  perfon  or  perfons  fijall,  for  wicked 
lucre  or  gain's  fake,  by  any  art,  ways,  or  means  whatfoevcr, 
impair,  diminifti,  falfify,  fcale,  or  lighten  the  proper  monies 
or  coins  o(  this  realm,  or  any  the  dominions  thereof,  or  the 
monies  or  coins  of  any  other  realm,  allowed  to  be  current  at 
the  time  of  the  offence  committed  within  England  6r  any 
the  dominions  of  the  fame  by  proclamation,  &c.;  the  of- 
fenders, their  counfellors,  coiifenters,  and  aiders,  being  law- 
fully thereof  convtSed  or  attainted  according  to  the  due 
order  and  courfe  of  the  lawsj  Ihall  be  adjudged  guilty  of 

high 
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Ch.  IV.  %  20.  high  trcafon."    By  f.  2.  no  corruption  of  blood  or  lofs  oi 

Imfmrint.        doWCr  (hall  CnfuC. 

i  Hale,  321,2.        ^'  '^  ^^"^  ^''^  ^  impairing  of  Irifh  coin,  though  not 
MS.BurneM9.  current  in  England,  is  within  the  cxprefs  words  of  thefe  fta- 

yuU  ante,  f.  4.  •^ 

ftc.  at  to  Irifli      tUtCS. 

"h  le  1        S       ^^^  clipping,  &c.  m'uft  be  for  gain  or  lucre  under  thcfc 

ftattites,  and  mud  be  fo  laid  in  the  indi£tment ;  which  mud 
alfo  purfue  the  words  of  the  ftatutes  in  defcribing  the  of- 
fence \  and  conclude  againd  tlie  form  of  the  datute,  becaufe 
they  were  in  fome  refpecls  introdu£live  of  a  new  law. 

6&7W.3.C  17.  By  the  dat.  6  &  7  W.  3.  c.  17.  f.  4.  «*  for  the  better  pre- 
venting the  clipping,  diminifliing,  or  impairing  the  current 

f«)  Qa.  ttnd  for   coiu  of  this  kingdom,  if  any  perfon  diall  buy  or  fell,  and  {a) 

ftatute***  ^^^^^  knowingly  have  in  his  cudody  or  pofleffion,  any  clippings  or 

filings  of  the  current  coin  of  this  kingdom^  he  (liall  forfeit 
the  fame,  and  alfo  500 1.  half  to  the  king  and  half  to  the 
informer)  and  (hall  alfo  be  branded  in  the  right  cheek  with 
a  hot  iron  with  the  letter  iZ,  and  be  imprifoned  till  payment 
of  the  500 1.  By  f.  8.  of  the  fame  a£l,  the  very  poffeflion  of 
bullion,  under  certain  circumdances  of  fufpicion,  throws 
the  onus  upon  the  paity  indi£ted  of  proving  that  it  was 
neither  coin  nor  clippings  melted,  under  pain  of  iroprifon-*^ 
ment  for  (ix  months. 

3  inft.  iS.  By  the  dat.  De  Monetd,  &c.  if  money  falfe  or  clipped  be 

'  found  in  the  hands  of  any  that  is  fufpicious,  he  may  be  im- 
prifoned until  he  have  found  his  warrant. 

IV.  linporting  counterfeit  or  light   Money  into 

the  Kingdom. 

r    J  FIrd  of  counterfeit  money.  By  the  dat.  25  Ed.  3.  d-  j.  c.  ?• 

15  Ed.  3.  ft.  5.    **  If  a  man  bring  falfe  money  into  this  realm,  counterfeit  to 
%'r.l'  «  I      .:  the  money  of  England,  as  the  money  called  Lufliburg,  or 

Other  like  to  the  faid  money  of  England,  knowing  the  mo- 
ney to  be  falfe,  to  merchandize  or  make  payment,  in  deceit 
of  our  faid  lord  the  king  and  his  people,**  it  is  high  treafon. 
1  &2Ph.&M.      By  dat.   I  &  2  Ph.  &M.  c.  II.  it  is  cnadcd,  «  that  if 
J^AiHilc  t     any  perfon  (hall  bring  from  parts  beyond  the  fea  into  this 
ante,  f.  6.  realm,  or  into  any  of  the  dominions  of  the  fame,  any  falfe  or 

counterfeit  coin  or  money,  being  current  within  this  realm 
as  aforcfaid,  (viz.  gold  and  (ilrcr  coin  of  foreign  realms  cur- 
rent 
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rent  here  by  the  fufferance  and  conftrnt  of  the  crown,  which    Ch.iv.  §  2». 
mud  be  by  proclamation  or  by  writ  under  the  great  leal,;  terfiHir.oney. 
knowing  the  fame  coin  or  money  to  be  falfe  and  counterfeit,  - 


to  the  intent  to  utter  or  make  payment  with  the  fame  within  ^'?'^'iHale,228. 
this  realm  or  any  the  dominions  of  the  fame,  by  merchan- 
dizing or  othcrwife ;  fuch  offenders,  their  counfcllors,  pro- 
curers, aiders,  and  abettors  fliall  on  conviction  or  attainder 
be  deemed  traitors." 

It  is  faid  by  Lord  Hale,  that  at  common  law  the  counter-  i  Hal:,  125. 
feiting  (meaning  of  our  own  coin)  beyond  fea  feems  not  to 
have  been  fuch  a  treafon  as  could  be  tried  here,  in  like  man- 
ner as  adhering  to  the  king's  enemies  might  be ;  and  that 
therefore  the  importing  was  made  treafon  by  the  aft  of  Ed- 
ward 3.  He  cites  no  authority  for  this  poGtion,  the  grounds 
of  which  I  can  find  no  wlierc  fuggefted.  Certainly  however 
the  necenTity  of  this  branch  of  the  law  was  no  lefs  apparent, 
whether  a  fubjeft  of  England  counterfeiting  the  king's  coin 
abroad  were  or  were  not  amefnable  to  juftice ;  for  -fuch 
counterfeiting  might  be  by  a  foreigner  owing  no  allegiance 
to  the  crown  of  this  realm;  and  therefore  the  making  this 
provifion  is  of  itfclf  no  argument  in  fupport  of  fuch  an 
opinion.  • 

It  has  been  fliewn  before  what  kind  of  money  it  is,  the        §  22. 
bringing  in  of  which  is  prohibited  by  thefe  ftatutcs ;  and  Co^ipruSKon  of 
what  (hall  be  faid  to  be  a  fufiicient  refemblance  of  the  coun-  Ante^f^KA,  5.<). 
terfeit  to  the  true  train.     It  has  been  alfo  fhewn  that  the  &anic,f.  13  iS. 
money  fo  prohibited  muft  be  brought  from  fome  foreign  ^^^^  couvterfctt 
place  out  of  the  king's  dominions  into  fome  place  within  the  w^^^<  brought 
fame.     But  further,  the  a£ls  are  confined  to  the  importer,  ^7r7*.    . 
and  do  not  extend  to  a  receiver  at  fecond  hand  j  though  by  '  ^*^*'  **7>  S» 
force  of  an  ancient  (latute  de  moneta,  if  falfe  money  be  found  3  inft.  18. 
tipon  a  fufpicious  perfon,  he  may  be  arrellcd  till  he  have  f  H^'^k^'^ii 
found  his  warrant.     And  fuch  importer  muft  alio  be  averred  f.  66.  6S'. 
and  proved  to  have  known  that  the  money  was  counter-  clrfMdtotU 

feit.  trlgiKal  imptrter. 

It  is  faid  by  Lord  Coke,  that  the  importer  muft  alfo  mer-  3  inft.  iS. 
chandize  therewith,  or  make  payment  thereof :  hut  if  he  im-  \  Ms!sum.' 50!' 
port  it  with  intent  fo  to  do,  it  is  within  the  words,  and,  94-    '  H'^^*^- 
according  to  the  better  opinion,  within  the  intent  and  true  *^  •  '7   •  9* 
conftruftion  of  the  ftatutcs  of  Ed.  3.  and  Philip  &  Mary ;  to 
which  purpofc  the  latter  ftatutc  is  explanatory  of  the  former. 

For 
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ch.  IV.  §11.    f'o^  thoug!i  the  beft  trial  and  proof  of  an  intent  be  by  the  a£i 
Importing  coun-    doHc,  vct  it  mav  alfo  be  evinced  by  a  variety  of  circumftances, 

itrfett  money.  r      1  .    1       1 

^_^___^^    otwhith  the  jury  arc  to  judge.     At  any  rate,  fttch  intent 

mull  be  averred  in  the  indidment. 

X  23.  The  above  conftruftion  is  confirmed^  and  a  new  offence 

Importing  coan-  alft)  Created  by  the  flat.  37  Geo.  3.  c.  126. ;  the  3d  fe£lion 
fiiwrfiragncoin,  ^^  which  cuafts,  "  that  if  any  perfon  or  pcrfons  fliall  bring 
not  currtnr.  jnto  this  realm  any  fuch  falfe  or  counterfeit  coin  as  aforefaid, 

f.  3.  FideiL  '  i}'  c.  by  feci.  2.  *•  any  kind  of  coin,  not  the  proper  coin  oJF 
prramUc,  anie,    ^j^jg  jealm,  nor  permitted  to  be  current  within  the  fame/') 

refembling  or  made  with  intent  to  rcfemble  or  look  like  any 
gold  or  filver  coin  of  any  foreign  prince,  (late,  or  country,  or 
to  pafs  as  fuch  foreign  coin,  knowing  the  fame  to  be  falfe  or 
counterfeit,  to  the  intent  to  utter  the  fame  within  this  realm, 
or  within  any  dominions  of  the  fame  ;  every  fuch  perfon  fliall 
be  deemed  guilty  of  felony,  and  may  be  iranfportcd  for  any 
term  of  years  not  exceeding  feven." 

Several  matters  are  to  be  remarted  i^  this  flatute  :  i(l,  R 
embraces  tlie  importers  of  known  counterfeit  gold  or  filver 
foreign  coin,  though  not  current  within  the  realm,  who  uerfe 
not  included  in  the  (lat.  i  &  2  Ph.  &  M.  c.  11.  2dly,  Ac- 
cefiaries  before  are  not  mentioned ;  but  thefe  are  incident  to 
J*://*  ante,p-i6x,  every  felony.  Yet  quaere.  If  they  are  liable  to  the  puni&ment 
*^**  of  tranfportation  ?   3dly,  An  importation  nvith  intent  to  utter 

is  fuflicient,  without  any  a£lual  uttering  ;  which  intent  muft 
be  colle£led  from  circumflances.  But  though  an  a£lual 
uttering  may  be  the  beft  evidence  of  fuch  intent,  yet  it  feems 
fafed  that  the  indi£lment  fliould  follow  the  words  of  the 
llatutc.  4thly,  The  offence  created  is  the  bringing  fuch 
•  counterfeit  money  into  this  realms  with  intent  to  utter  the 
fame  within  this  realms  or  within  any  dominions  of  the  fame; 
in  which  refpeft  the  wording  is  very  different  from  that  of 
the  flat.  I  &  2  Ph.  &  M.  c.  11.  which  prohibits  the  bringing 
into  this  realm  or  into  any  of  the  dominions  of  the  fame  any  coun- 
terfeit coin  being  current  within  this  realm.  I  remark  this 
the  rather,  becaufe  by  a  fubfequent  (latute,  viz.-  38  Geo.  3. 
Paft.  f.  35.        ^*  ^7'  *^^  exporting  or  fliipping  for  that  purpofc  any  fort  of 

counterfeit  coin,  whether  refembling  our  own  or  any  foreiga 
coin,  in  order  to  its  being  fent  to  any  of  our  colonies  in  the 
Well  Indies  or,  America,  only  fubjcfts  the  party  to  a  forfeft- 
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tUrc;  and  yet  the  t^cry  faft  of  fuch  exportation  may  afford  Ch.iv.  %%%. 
pregnant  evidence  that  it  .was  with  intent  to  utter  fuch  bale  terfeit,  ts^c.  «m 
money  within  thofe  dominions  of  this  realm.     Nor  can  it  in  "'''  «"^'^**' 
reafon  affedi  the  merits  of  an  offender,  whether  he  has  col- 
lected ftich  bafe  money  from  the  venders  of  it  in  this  coun- 
try, or  whether  he  has  himfelf  imported  it  hither,  which  i^ 
hcceffary  to  bring  him  within  this  claufe ;  his  obje£t  in  *ex« 
porting  it  from  hence  into  the  Britifh  Weft  Indies  or  Ame- 
rica being  the  fame  in  both  inftances.     But  the  former  cafe 
does  not  feem  to  be  provided  for  by  the  ftat.  37  Geo.  3. 

Another  offence  is  created  by  the  ftat.  14  G.  3.  c.  42,        ^^24. 
intitled,  an  a£l  to  prohibit  the  importation  of  light  filver  14G.5.  €.42* 
coin  from  foreign  countries  into  Great  Britain  and  Ireland,  by 390.3.0.75. 
The  a£t  recites,  that  whereas  confiderable  quantities  of  old 
filver  coin  of  this  realm,  or  coin  purporting  to  be  fuch,  greatl]f 
below  the  ftandard  of  the  mint  in  weight,*  have  been  lately 
imported  into  this  kingdom  |  and  that  it  is  expedient  to  pre. 
vent  a  practice  which  may  be  carried  on  at  this  time,  to  the 
great  detriment  of  the  public ;  enadis,-  that  frotn  the  ift  June 
^774  all  filver  coin  of  this  realm,  of  any  money  purporting 
to  be  fuch,  which  is  not  of  the  eftablifited  ftandard  of  the 
mint  in  weight  and  fincnefs,'  (hall  be  prohibited  to  be  im- 
ported or  brought  into  the  kingdoms  of  Great  Britain  or  Ire- 
land from  foreign  countries  >  and  if  any  filver  coin  being,  or 
purporting  to  be  the  coin  of  this  realm,  exceeding  in  amount 
tJie  fum  of  five  pounds,  (hall  be  found  by  any  ofiicer  of  his 
faajefty's  cuftom's  on  board  any  (hip  or  veffel,  in  any  port,  &c; 
6r  in  any  boat  or  other  veffel  upon  the  water  within  the  faid 
kingdoms,  6V  in  the  cuftody  of  any  perfon  coming  dire£iry 
from  the  water  fide,  or  from  the  information  of  one  or  more 
perfon^  in  any  boufe  or  other  place,  on  fearch  there  made  in' 
the  manned  dlre£led  by  the  (tat.  14  Car.  2.  ^c,  the  officer 
may  feize  the  fame  ;  and  if  upon  examination  it  (hall  appeat 
to  be  of  the  ftandard  weight,  it  (hall  be  reftored,  otherwife 
it  (halt  be  feifed  and  confifcated  in  the  manner  therein  men*- 
tifOtted,  and  after  condemnation  melted  down. 


)   . « 
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E^P^t'  ra^*  ^'  ^^^^^^g  counterfeit  Coin^  Z5fc.  out  of  the  King^ 
eerfeit  mt^uey.  Jq^^^  j-qjt  tbc  purpofc ^of  its  bcing  importcd  into 

J  25.  the  Britifb  Colonies  in  America  or  the  Wejl 

Indies. 

S8G.3.  C.67.  By  't*^-  38  Geo.  3.  c.  67.  f.  I.  ««  All  copper  coin  what- 
&ever,  not  being  the  legal  copper  coin  of  this  kingdom,  and 
all  counterfeit  gold  or  lilver  coin,  made  to  the  fimilitude  or 
f  efembbnce,  or  intended  to  refembie,  any  gold  or  filver  coin 
either  of  this  kingdom  or  of  any  other  country  {a\  which 
fhall  under  ^ny  pretence,  name,  or  defcription  whatfoever  be 
exported  or  (hipped,  or  laden' or  put  on  board  any  fliip, 
▼eflel,  or  boat,  for  the  purpofe  of  bcing  exported  from  this^ 
kingdom  to  the  ifland  of  Martinique,  in  the  Weft  Indies,  or 
any  of  his  majefty's  iflands  or  colonies  in  the  Weft  Indies  or 
America,  (hall  be  forfeited,"  &c.  And  by  f.  2.  "  Every 
pcrfon  who  (hall  fo  export,  or  (hip,  lay  or  put  on  board  any 
fhip,  vefTel,  or  boat,  in  order  to  be  fo  exported,  or  caufe  to  be 
fo  (liipped,  &c.,  or  (hall  have  in  their  cuftody,  in  order  to  be 

^'^'V9J'      Co  exported,  any  fuch  coin  as  aforefaid,  (hall  forfeit  200 1. 

Anie,  f.  X3.       suid  doubk  the  value  of  fuch  com,  to  be  recovered  by  billj 

fuit,  adion,  or  information  in  any  court  of  record  at  Weft- 

EM^tifg  gc      minfter."    But  genuine  goW  or  (flyer  coin  may  be  exported 

rmn€  money '«  -  -  t     i  i^  •  Vi  »t 

Ireland.  tvom  hcncc  to  IrcHmd  (ince  the  repeal  of  the  (tat.  19  H.  7*. 

VL  Receivings  uttering^  or  tendering  of  counter-^, 

feit  coin. 

^  26.  Thefe  may  amount  to  different  degrees  of  ofience  accord-^ 

neeoviftg,  utter-  {^g  to  the  cjrcumftances.     If  A.  counterfeit  the  gold  or 

7ffi  «!>?     '  filver  coin  current,  and  by  agreement  before  fuch  counter- 

!7nw/o«.  feiting  B,  is  to  receive  and  vend  the  money,  he  is  an  aider 

Foft.  343.  and  abettor  to  the  zfk  itfelf  of  counterfeiting ;  and  confe* 

Felein.  qucutly  A  principal  traitor  within  the  law.    In  the  cafe  of  the 

MS.Bttrntt,4o.  copper  coin,  he  would  be  an  acceflary  before  the  fad  to  the- 

felony  within  the  flat.   1 1  Geo.  3.  c.  40.    And  if  B.  had 

(tf)  The  genera  Icurreni  money  of  tlie  Bndih  Weft  Indies  U  SpanUlij  wbkh 
accounts  for  this  btanch  of  the  law. 

*  ■ 

done 
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tibne  this  afterwards  for  A.'sbenefity  without  any  fuch  agree*  C!h.  ly.  §26. 

bent  precedent  to  the  counterfeitifig,  but  yet  knowing  the  utg^^"tenJeri^g 

iadl  5  this  feems  to  be  the  fame  as  a  receiving  of  the  princi*  He  coin. 

•pal,  becaufe  he  maintains  him.    But  if  he  "had  merely  vented  .^^,  ^ 

•1  r  n  •  •  I         r  ir         •        Mijdewuonor, 

the  money  for  his  own  benentj  knowmg  it  to  be  falfe,  m  1  Hale,  214. 
fraud  of  any  perfon,  he  was  only  liable  to  be  punifhed  as  for  37»*  ^^^    ^ 
a  cheat  and  mifdemeanor  befoc^  the  flat.   15  Geo.  2.  here*  MS.  Qumet,  lo. 
after  mentioned.     Yet  if  he  then  knew  by  whom  it  was  ^^^  \^^^ 
counterfeited,  it  mii^ht  be  evidence  of  his  concealment  of  the  i  Hawk.  ch.  17. 
treafon,  and  therefore  a  mifprifion  of  the  fame.    In  like  io(t,\J![*  * 
manner  I  have  before  (hewn,  that  the  ftatutes  againft  thp  Mi/^jfim «/      • 
importation  of  faiie  money  do  not  extend  to  the  receiv^i^,  not  Ante/f. »%, 
having  taken  any  pai^t  in  the  bringing  in  of  fuch  money. 

By  flat.  8  &  9  W.  3.  c.  26.  f.  6.    «  Whoever  (hall  take,        §  27. 
receive,  pay,  or  put  off  any  counterfeit  milled  money,  or  any  ^«"'">'ri  ^<»jp* 
milled  money  whatfoever,  unlawfully  diminifhed  and  not  cut  of,  ^\.  felony. 
in  pieces,  at  or  for  a  lower  rate  or  value  than  the  fame  by  its  ^  ^^  ^UT  er- 
denomination  doth  or  (hall  import  or  was  coined  or  counter-  petuaiby  7  aivi. 
y  feited  for,  (hall  be  guilty  of  felony,"     By  f.  7.  the  corruption  ^'  *^'  ^'  ^' 

bf  blood  is  faved ;  and  by  f.  p.  the  profecution   muft  be 
commenced  within  three  months  after  the  offence  com- 
•  mitied. 

This  ilatute  mentioning  **  counterfeit  tmnej^^  generally, 
Oauft  it  feems  be  con£ned  to  gold  or  filver  coin.,  in  the  manner  ^"'*»  f-  '•  9* 
before  defcribed.     But  by  ftat.  1 1  Gzo.  3.  c.  40.  f.  2.    *«  If  wfe,  p."i^V.* 
any  p^rfon  after  the  24th  of  June  1 77 1,  (liall  buy,  fell,  take,  "  .^-  ^'  *>  ^°' 
.  receive,  pay,  or  put  off  any  counterfeit  copper  coin,  not 
melted  down  or  cut  in  pieces,  at  or  for  a  lower  rate  or  value 
th;in  the  fame  by  its  denomination  imports,  or  was  counter- 
feited for,  he  Aall  be  adjudged  guilty  of  felony." 

Tlie  putting  off  under  thefe  ftatutes  means  an  a£lualpafljx)g  Wkma^utnni 
or  getting  rid  of  the  money,  and  not  merely  an  attempt  to 
do  fo ;  ^s  by  tendering  It  to  another  who  returns  it  again, 
refufing  to  accept  It;  which  is  a  di(lln£t  offence  provided 
for  by  the  ftat#  15  Geo.  2.  after- mentioned.     In  the  cafe  of 
Wooldridge,  who  was  indi£led  on  the  ftat.  8  &  9  W.  3. 
c.  26.  f.  6.  for  putting  off  counterfeit  money  to  a  Mrs. 
Levey,  it  appeared  that  he  had  carried  a  large  quantity  of  ^^^^^^S^ 
fuch  money  to  her  houfe,  which  he  had  agreed  to  put  off' to  o.  b  Feb.iyS^i 
her,  and  (be  to  receive  from  him,  at  the  rate  of  aps.  for  ^^^  V^\V\J 
every  guinea  ^  and  having  laid  the  (hillings  down  on  arable,  Se(r.Fap.p.4ij. 

Na  flic*-^'- 
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Ch.  IV.  \  17.  (iig  ^3g  procecdinff  to  count  them  oat  at  that  rate,  and  harf 

ing,  0r  temUnng   counted  out  part  of  the  heap  when  the  officers  entered  the 

^^^'  ^^'"'  room,  and  apprehended  them,  before  (he  could  pay  the  pri- 

foner  for  thofe  (he  had  fele£led.    This  was  ruled  not  to  be 

a  completion  of  tlie  offence  charged,  and  the  prifoner  was 

acquitted. 

It  muH  he  vented      The  mere  Tenting  of  the  money  does  not  come  within 

a^a  Utver  rate,    (jj^fg  ^^jg^  Qnlefs  It  bc  donc  at  a  lower  value  than  the  coin 

imports ;  and  it  (hould  be  fo  dated  in  the  indidment. 

Not  is  it  felony  wtthin  the  (lat.  8  &  pW.  3.  to  put  oflF  dimf' 
nifbed  money^  by  which  I  anderftand  genuine  money  dxminifli^ 
Mufihecharied   ^^>  if  U  bc  not  flatcd  to  bc  unlawfully  diminifiied. 

U  M  uolawi'uUj  diwdttijbcd*    Tooke  v.  HcUlngfworth,  5TermR«p«  iiy^ 

Sbwidjhte  to      "  ^^  ^^^  feflions  at  the  Old  Bailey  before  Michaelmas  term 
mfbompmsoff,      1702,  a  wom^in  was  indi£led  for  putting  ofF  ten  pieces  of 
MS.  Tracy.       counterfeit  gilt  money  like  guineas  to  divers  pcrfons  un- 
known.    Holt,  C.  J.  faid,  that  the  names  of  the  perfons 
ought  to  be  mentioned  and  be  laid  feverally ;  yet  he  tried 
Vidiut  Larceny,  the  prifoncr  and  (he  was  convi£led.  This  mud  be  governed 
by  the  fame  ruk  as  prevails  m  th^  cafe  of  dealing  the  pro- 
perty of  perfons  unknown, 
m><it  u  mlled        As  to  what  (hall  be  conGdered  as  milled  money  within  the 
m'.n.y,  (^c.  ^      ftatute  of  William ;  Tames  Bunning  was  indided  for  putting 

Rex  f.  BunninSy  ^  ^    m  m  •        •§*   t 

alias  Pendcgraft,  oflP  to  J.  P.  nine  picccs  of  falfc  and  counterfeit  mrlUa  money 
MS.*  jS5!  *^^*'  *"*  ^®^°>  ^^^^  counterfeited  to  the  likenefs  of  a  piece  of  leg^ 
TofitifortM  hf  smd  current  milled,montj  and  (ilver  coin  of  the  realm,  called 
diamentfir  put-  ^  (hiUinjf,  at  a  lower  rate  and  value  than  the  fame  did  by  the 
MILLED  MO.  denomination  import  and  were  counterfeited  for;  i.  e.  at  fo 
wJ!^s^'l0%ve  *"»*ch,  &c.  The  faft  of  knowingly  putting  oflF  counterfeit 
tlMi  the  coimfr-  fliilHngs  at  a  lower  value  than  according  to  their  denomina- 
/ctfMMiLi.-    ^.^^  ^^^  f^jjy  p^Qyg^i .  jjjjj  {(  QQyj\^  not  be . proved  that  the 

money  h^d  any  marks  of  milling  upon  it.  The  prifoncr  being 
Hll.Tenni795.  convi£led|  the  obje£lion  was  referred  to  the  judges,  who  all 
held  the  convi£tion  rights  Milled  money  is  fo  called  to 
di(lingui(h  it  from  hammered  money  (/i)  $  and  all  the  money 
nowcurrent  is  milled,  i.  e.  pafied  through  a  mill  or  prefs  to 
make  the  plate  out  of  which  it  is  cut  of  a  proper  thicknefs  ; 
though  by  a  vulgar  error  it  is  frequently  fuppofed  to  mean 

(4)  I  im  iofomied  there  hat  been  no  hammered  money  fince  the  time  of  Car.  s. 
and  by  ftat.  9  W.  j.  c  »•  the  cwreocy  of  all  hamQcred  fiifcr  cola  ite  Januafy 
2697  vaa  prohibited* 

the 
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i&\t  marking  on  the  edges,  which  is  properly  termed  graining,  ctu  iv.  §  17. 

The  judges  therefore  thought  it  unnecefiary  that  the  counF.j,!!^'J]^7£i»2lrV" 
teifeit  Qioney  ihouM  appear  to  have  been  milled  :  for  confider-  ^<>>  <^* 
ing  milled-money  as  one  word,  (as  if  written  with  a  hyphen^)  ' 

iind  defcriptiye  of  the  money  now  current,  if  the  counterfeit  ^,  l^^  ^\^  '  ^' 
refemble  the  money  which  if  genuifte  would  have  been 
milled,  it  is  enough. 

The  like  refolution  was  made  in  the  cafe  of  Hannah  Dor-  Haofub  Dor- 
rineton;  and  alfo  in  the  cafe  of  Jacobs  and  Lazarus;  which  nngion'ictfe. 

r.        J  L     .1       •    J  u     r  .•  Cafeof Jacobs 

were  conudered  by  the  judges  at  the  lame  time.  a„a  Uaaroty 

O.  B.  January  1795,  MS.  Jud. 

The  punifliment  under  the  abovementioned  ftatules  of  Pf^/m€w»» 

'  Rev  V  Weft  ft 

W.  3-  and  Geo.  3.  is  burning  in  the  hand,  and  imprifonment  othen'o.  B« 
not  exceedinc:  a  year ;  and  that  under' the  ftau  18  Eliz.  c.  7»  Sept.  1780. 

r  ^      ^  I  MS.  Sua.  ou 

f.3- 

I  have  before  remarked  in  what  views  the  uttering  of  bafe  Ante,  f.  »6« 
money  knowingly  may  be  confidered,  according  to  the  cir» 
cumllances  under  which  the  a£l  is  done,  and  particularly  in 
cafes  where  it  is  uttered  in  concert  with  the  coiner :  but  as 
i4xch  concert  muft  always  be  difficult  of  proof,  the  legiflature 
have  provided  agaiad  the  fa£t  of  uttering  it  knowingly^ 

Byftat.  15  Geo.  2.  c,  28.  f.  2.  "  If  any  perfon  fiiall  after         J^g. 
the  29th  of  September  1742  utter,  or  tender  in  payment  any  ^t^trmg  wttn-^ 
falfe  or  counterfeit  money,  knowing  the  fame  to  be  fo,  to  ^7g*1!^^^!' 
any  perfon  or  perfons,  and  ihali  be  thereof  convi£led,  he  ihall 
AifTer  Hx  months*  imprifonment,  and  find  fureties  for  good 
behaviour  for  fix  months  further  \  and  on  convi£^ion  for  a 
fecond  offence  (hall  fuffcr  two  years  imprifonment,  and  find 
iureties  for  two  years  more  ;  and  on  convidion  for  a  third 
offence  (hall  be  adjudged  guilty  of  felony  without  benefit  of 
clergy." 

By  f.  3.  <*  If  any  perfon  ihall  after  the  faid  29th  September  Further pttm/b- 
utter  or  tender  in  payment  any  falfe  or  tounterfeit  money,  ^*»tifthei,tttrtr 
knowing  the  fame  to  be  fo,  to  any  perfon  or  perfons ;  and  mJJ'hi  /^m 
(hall  either  the  fame  day  or  witliin  ten  days  then  next  utter  *'    .  ''"'  v   .. 
or  tender  in  payment  any  more  or  other  falfe  or  counterfeit  'witkm\o^s 
money,  knowing  the  fame  to  be  fo,  to  the  fame  or  any  other  ^^^'^  ^^^  "^** 
perfon  or  perfons ;  or  (hall  at  the  time  of  fuch  uttering  or 
tendering  have  about  him  in  his  cuftody  one  or  more  pieces 
pf  counterfeit  moneyi  beiides  what  was  fo  uttered  or  tender- 

N3  cd; 
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ch.  IT.  %  *s.    e4  5  he  fhall  be  deemed  and  taken  to  be  a  common  otterep 
dtrwg  iafe  coin,    of  falfe  moocy ;  and   being  thereof  convicled  (hall  fuffec 


Mn^rffe 


a  year's  imprironment)  and  find  fureties  for  his  good 
%nTe/f!Lmy  behaviouf  foF  two  years  more:  and  for  a  fccond  offence 
w'ttbout  cUrgy.     he  (hall  be  adjudged  guilty  of  felony  without  benefit  of 

clergy." 

By  f.  4.  the  corruption  of  blood  i$  faved  ;  and  by  f.  8.  any 
psribn  M  dif"  offender  out  of  prifon  difcovcring  two  or  more  perfons  guilty 
€9'oerj.  ^f  gj^y  Qf  jj^g  f^j J  offences,  fo  as  they  be  thereof  conTided, 

Triai  and  em-     Qi^H  be  pardoned.     By  f.  5.  offenders  (hall  be  indidted,  ap* 
dcn€u*  faigned,  tried,  and  convided  by  fuch  like  evidence  and  in 

fuch  manner  as  counterfeiters  of  the  coin  \  with  a  proTifo 
L'twttUAan  ff  that  the  profecution  be  commenced  within  fix  months  next 
''"'•  after  the  offence  committed. 

Certificatt  tffyr.       By  f,  9.  «  If  any  perfon  be  conviftcd  of  uttering  or  ten- 
mrcwviaun.      Jcring  any  falfe  or  counterfeit  money  as  aforefaid,  and  (hal^ 

afterwards  be  guilty  of  the  like  offence  in  any  other  county 
or  city,  the  clerk  of  the  affize  or  clerk  of  the  peace  of  the 
county  or  city  where  fuch  con  virion  was  had,  (hali,  at  the 
requeft  of  the  profecutor  or  any  other  on  his  majc fly's  be« 
half,  certify  the  fame  by  a  tranfcript  in  a  few  words,  con« 
taining  the  ?ffe£t  and  tenor  of  fuch  convi£lion,  for  which 
certificate  2  s.  6  d.  and  no  more  fliall  be  paid )  and  fuch 
certificate  being  produced  in  court  (hall  be  fufficient  proof 
of  fuch  former  convidlion." 
Ante,  f. 1. 9. 17.  This  (latute  alfo  mentioning  counterfeit  money  generally^ 
iHaIc,  2ix«    .  muft,  as  was  before  obferved,  be  confined  to  the  gold  and 

fiiver  coin  of  the  realm. 

Cinvan*s  cafe,  Francis  Cirwan  was  indi£ted  for  *'  unlawfully  uttering  and 

Oxford  Sum.       tendering  in  payment  to  J.  H.  ten  counterfeit  halfpence, 

MS.  Jud.  knowing  them  to  be  counterfeit }"  and  this  was  laid  in  the 

one  count  againft  the  form  of  the  (latute,  and  in  another 

generally.     The  defendant  was  convi£led  on  the  general 

count,  it  being  admitted  at  the  trial  that  there  was  no  fta^ute 

h'd.  Term  1755.  applicable  to  the  fa£l.     But  upon  reference  to  all  the  judgcsi, 

they  held  the  conviction  wrongi  it  not  being  an  indi&ftblt 
offence. 


X  2Q.  An  indi£lment  againft  Elizabeth  Tandy  on  the  a£i  of  the 

Covftruaionoo  |(-  Geo.  a.  charged  her  in  the  firft  count  with  having  oa 

f.  ^.offtac.  •*  "  .  •       . 

15  C.  a«  c«  z8.  £Us«  Taody*s  cafe,  O.B.  Jan.  1799.  ^^*  J"^ 

thQ 
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tlic  15th  December,  39  Geo.  3.  uttered  to  one  George  Swin-  Ch.  iv.  \  29. 
burn  a  counterfeit  half-crown,  knowing  it  to  be  fo;  and  a  during  haft  Un, 
jecond  count  charged  her  with  having  on  the  faid  igth  De-  ■■ 

cember,  *&c.  uttered  another  counterfeit  half  crown  to  the  ^W'''^  ^^^ 

.-,.1  '  e\     y  \       \    terutgs  on  tbefami 

lame  pcrfon.     The  pnfoner  havmg  been  convicted  on  both  day^  each  in  a 
counts,  it  was  referred  by  Mr.  Juftice  Heath  to  the  judges  to  ^^'^'/^^^^^  ' 
confider  what  judgment  was  proper  to  be  pafled  on  this  re-  a  judgment  on  the 
cord ;  whether  the  uttering  the  counterfeit  money  twice  on  \J^  1 5  c!  1. ' 
the  fame  day,  being  ftated  in  two  counts,  would  ertable  the  ^'  **•  «*/<»; 'w* 
court  to  pronounce  the  greater  puniftimcnl  inflided  by  the  on  the  fame  day, 
dd  feclion,  or  whether  it  were  to  be  reftraincd  to  the  kffer  tbirtbemgnopu* 

•^  1  rk  •  '  ^   c'lfi  averment  of 

puniftiment  inflifted  by  the  2d  (cftion  {a).  In  Hilary  term  tbatfaa, 
1  799  the  judges  (abfent  Eyre,  C.  J.,  Duller  and  Heath,  Js.) 
held,  that  ths  indi£tment  was  not  fufRclent  to  fubjed  the 
prifoner  to  the  larger  penalty,  as  for  uttering  two  pieces  of 
counterfeit  coin  on  the  fame  day  ;  there  being  no  diftin£i 
averment  of  that  faft.  And  uj)on  the  whole  they  thought 
it  more  advifeabic  only  to  give  judgment  of  imprifonment 
for  fix  months  fingly,  and  not  on  each  of  the  counts. 

Some  doubt  was  at  the  fame  time  entertained,  whether  a 
count  charging  two  fuch  utterings  on  the  fame  day,  to  bring 
an  offender  within  the  third  claufe,  (hould  not  conclude  with 
an  averment  that  the  offender  was  a  common  utterer  offaJfe 
money^  as  that  claufe  declares  him  to  be.  But  this  doubt  was 
ihortly  after  folved  in  the  following  cafe  : 

James  Smith  was  i'tidif^ed  on  the  above  flatute,  (15  &  16  Smithes  cafe, 
G.  2,  c.  28.)  for  .that  he  on,  &c.  one  piece  of  falfc  and  a^^^.idftonc' •^* 
counterfeit  money,  made  and  counterfeited  to  the  likenefs  Sum.  AfT  1799. 
and  fimilitude  of  a  piece  of  good,  lawful,  and  current  money  ^^  j^j^^  ms^juj/ 
and  lilvcr  coin  of  this  realm,  called  a  half-crown,  then  and  On  an  inSamcnt 
there  unlawfully  and  deceitfully  did  utter  to  one  J.  F.,  he  15  g.  a  f.  28. 
die  faid  defendant,  at  the  time  when  he  fo  uttered  the  faid /"' ""r'"^/^'/* 
piece  ot  falfe  and  counterfeit  money,  then  and  there  well  and  having  about 
knowing  the  fame  to  be  falfc  and  counterfeit.     And  alfo  t^bVtnh^'^hl' 
that  he  the  faid  defendant  at  the  time  when  he  fo  uttered  the  M'  ^f*fy,  tbe 
faid  piece,  &c.  as  aforefaid,  to  wit,  on  the  faid  day,  &c.  had  adjudtTdZJuffer 
about  him  in  his  cuflody  and  poffefiion  one  other  piece  of  '^'  greater  pu^ 
£alfe  and  counterfeit  iDoney,  made  and  counterfeited  to  the  yearUmpr^^cn- 

•    mentf  and  fureiia 

(fl)  It  was  obfcrved  that  this  form  of  ifldiagicnt  had  pretallcd  at  the  O.  B.  and  /"*  '""^  ^'^''^ 

on  the  circuits.  «?^'»  '"/^e/'''^,  h 

Jetlton  3,5  al- 

ttdtgk  there  be  no  averment  In  the  indifimtnt  that  tbe  diftniant  was  a  common  utterer  of  fatfe  moaey ; 

/tr  that  is  Mx^fKitifion  oflgtpfnm  thifaSiJofieatd% 

N  4  '  likenefs^ 
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Cb.  ly.  f  ^9.  likenefs,  &c.  of  an  half-crown  ;  he  the  defendant  then  an4 
^trimg  uji  tmu.  there  well  koowing  the  faid  laft-mentioDed  piece  of  falfe  an^ 
'  '    counterfeit  money  to  be  falfe  and  counterfeit^  againft  the 

form  of  die  ftatute,  &c.  and  againft  the  peace,  &c«  Aftef 
convi£iion  judgment  was  refpited  to  take  the  opinion  of  the 
judges,  whether  on  this  form  of  indiAment  the  defendant 
were  liable  to  fuSer  the  greater  puniihment  inflicted  by  the 
3d  fe£^ion  of  the  a£l,  or  only  the  lefler  one  provided  by  the 
2cl  fedion  \  in  other  words,  whether  to  bring  the  cafes 
within  the  3d  feftion  the  indi£lment  ihould  not  have  con- 
cluded with  a  di(lin(3  ayerment,  that  the  defendant  was  a 
common  utterer  of  falfe  money  ;  or  whether  that  were  not 
the  neceifary  concIuHon  of  law  from  the  fads  dated.  In 
Hilary  term  1800  the  judges,  upon  fearch  of  precedents  for 
many  years  back,  finding  that  judgment  had  been  given  for 
the  greater  puniihment  upon  indidimtnts  drawn  in  this  form, 
although  fome  were  to  be  found  containiAg  the  averment  in 
queftion,  held  fuch  averment,  though  it  would  not  hurt,  was 
not  neceflary  in  order  to  warrant  the  greater  puiiifliment* 

Hex  y.  Levi  There  was  at  the  fame  time  another  cafe  rcfervcdofa 

« 

fimilar  conviction  againft  Benjamin  Levi,  on  which  the  fame 
judgment  was  given, 

1  .p^  Provifions  of  a  nature  Cmibr  to  thofe  contained  in  the 

Vtterimg  •^/r«-  ftat.  1 5  Gco.  2.  c.  28.  are  now  extended  to  foreign  coin  by 
tt^£!^'^'  ftat-  37  Geo.  3.  c,  126.  f.  4.  which  cnafls,  «  that  if  any 
yO  3.  c.  ii6«  perfon  or  pcrfons  (hall  after  the  pafling  of  this  a£l  utier  or 

tender  in  payment,  or  give  in  exchange,  or  pay,  or  put  off 
to  any  perfon  or  perfons  any  fuch  falfe  or  counterfeit  coin  as 
^forefaid,  (i*  e.  by  f.  2  &  3.  not  the  proper  coin  of  this  king- 
dom, nor  permitted  to  be  current  within  the  fame,)  refem- 
bling,  or  made  with  intent  to  refemble  or  look  like  any  gold 
Vide  a«(e,  h  or  filver  coin  of  any  foreign  prince,  ftate,  or  country,  or  to 
juar^me.  ^^{^  jg  [^^y^  foreign  coin,  knowing  the  fame  to  be  falfe  or 

poontcrfeit,  and  ftiall   be  thereof  convidled,    every   fuck 
1^  f/cirffc  offender  (hall  fuffer  fix  months*  imprifonment,  aqd  find  fure- 

ties  for  hi^  gpod  behaviour  for  fix  months  more :  and  if  the 
%d9/€Hee.  tjme  perfon  fiiall  afterwards  be  conviAed  a  fecond  time  for 

the  like  offence,  he  fliall  fuffct  two  years'  imprifonment,  and 

find  fureties  for  good* behaviour  for  two  years  more:  and  if 

li  tginn  the  fame  perfon  ihall  afterwards  offend  a  third  tune^  and 
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fhall  be  conviacd  of  fuch  third  offence,  lie  (hall  be  adjudged   Ch.  i V.  S  %oi 
guilty  of  felony  without  bcncht  of  clergy.  Jmagfirti^ 

By  f.  f.  "  If  any  perfon  (hall  be  convi£ted  of  uttering  or  ^^/*  *^^*' 
tendering  any  fuch  falfe  or  counterfeit  coin  as  aforefaid,  and  ^ '     ,^  ^j..^ 
(hall  afterwards  be  guilty  of  the  like  offence  in  any  other  ^trtouviam* 
county,  city,  or  place,  the  clerk  of  ai&ze  or  clerk  of  the  peace 
for  the  county,  &:c.  where  fuch  former  convi£lion  (hall  have 
been  had,  (hall  at  the  requeft  of  the  profecutor,  or  any  other 
on  his  maje(ty*s  behalf,  certify  the  fame  by  a  tranfcript  ia 
few  wonts,  containing  the  effedl  and  tenor  of  fuch  convic- 
tion, [for   which  2s.   6d.  and  no  more    (hall  be   paid]; 
and  fuch  certificate  fiiall  be  fufficient  proof  of  fuch  former 
ConviAion." 

By  f.  6.  of  the  fame  aft,  **  If  any  perfon  or  perfons  fliall  H^vinrhf^^ 
have  in  their  cuftody,  without  lawful  excufe,  any  greater  iSmtrnf^^^ 
number  than  five  pieces  of  falfe  or  counterfeit  coin,  of  any 
kind  or  kinds,  refembling,  or  made  with  intent  to  refemble 
or  look  like,  any  gold  or  (ilver  coin  or  coins  of  any  foreign 
prince,  (late,  or  country,  or  to  pafs  as  fuch  foreign  coin; 
every  fuch  perfon,  being  thereof  convifted  upon  oath  before 
one  juftice  of  the  peace,  (hall  forfeit  all  fuch  falfe  and  coun- 
terfeit coin,  which  (hall  be  cut  in  pieces  by  order  of  fuch 
juftice ;  and  (hall  for  every  fuch  offence  forfeit  a  fum  not 
exceeding  5  1.  nor  lefs  than  40  s.  for  every  fuch  piece  of 
falfe  or  counterfeit  coin  which  (hall  be  found  in  the  cuftody 
of  fuch  perfon ;  one  moiety  to  the  informer,  the  other  to  the 
poor  of  the  pari(h  where  the  offence  was  committed  ;  and  in 
default  of  payment  forthwith  (hall  be  committed  to  the 
^ommon  gaol  or  houfe  of  correftion,  there  to  be  kept  to 
hard  labour  for  three  calendar  months,  or  until  fuch  penalty 
be  paid." 

This  laft  feftion  includes  all  countecfeit  foreign  coin  there*' 
in  defcribed,  whether  current  here  or  not. 

By  f.  7*  juftices  of  peace  may  grant  warrants  to  fearch 
fufpeded  places  for  foreign  counterfeit  coin ;  and  fuch  coin, 
antl.  any  implements  for  making  it,  when  found,  may  be 
fakep  before  fuch  juftices,  who  (hall  order  the  fame  tobe  fe* 
^ure^  for  evidence^  and  to  be  afterwards  deftroyed. 
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Ch.IV.  ^31. 

"  VII.  As  to  general  Matters  relating  ta  the  Coin. 

§  3 1.  I  hare  before  (bewn  in  what  light  accomplices  or  receirers, 

Fnnp>aiand  in  3}]  offcnccs  cooceriUDg  the  coin  amounting  to  high  trea- 
Ante,c.2.  f.35.  foni  are  confideted.  lo  thofe  amounting  only  to  felony^ 
1  MS.  Sum.  99.  they  follow  the  general  rule  applicable  to  felony.  A  few 
Aote^f.  26.        general  inftanceswill  fuffice.   Two  agree  to  counterfeit,  and 

one  does  it  in  confequence  of  that  agreement ;  they  are  both 

guilty.     One  counterfeits,  and  another  by  agreement  be* 

forehand  afterwards  pots  it  off*}  the  latter  is  a  principal : 

fo  if  he  put  it  off  afterward s>  knowing  that  the  other  coined 

it ;  for*  that  makes  him  an  aider :  fo  if  he  f arnilhed  the 

coiner  with  tools  or  materials  for  coining. 

uasmmt  0nd         In  like  manner  it  will  be  fufficient  to  refer  to  what  has  been 

evidnet,  ^         before  fjiid  touching  the  form  of  the  indi£imcnt  and  evidence 

Judgment.         applicable  thcrcto,  under  the  general  head  of  high  treafon  ; 

Ante,  ca.C  53.  ^^^  alfo  touching  the  judgment,  and  punifliment  peculiar  to 

offenders  of  this  fort.     The  variatioiis  in  any  of  tbefe  parti- 
culars by  ftatute  were  fliewn  at  the  fame  time  that  (he  (latutes 
themfelves  were  fet  forth, 
CrnmenemeM «/ '      Profccutions  Under  fomc  of  the  acts  referred  to  are  limited 
frrfecution  withi9  jq  jj^^g  pij^g  wUhiu  a  Certain  time.     Amongft  others,  the 

ftat.  8  &  9  W.  3.  c.  20.  f.  9.  provides  that  no  profecuttoii 

fliall  be  made  for  any  offence  againd  that  a£t,  unlefs  fuch 

proficut'ton  be  commenced  within  three  months  next  after  fuch 

Rex  T.  James     offence  committed.     In  Willace's  cafe,  who  was  indi£ted  for 

wiiiacc,  Dur-     jjj^jj  trcafon  in  colourini;  a  piece  of  bafc  coin  rcfembline  a 

him  Sum.  AfT.         *^  .   .  ,      .  t  1  e   r\  • 

1 797,  afterwards  {hilUhg  with  materials  producmg  the  colour  of  iiiver,  the 
j^i^M^^MS  jud.  evidence  was,  that  on  the  5th  May  1 797  fcarch  was  made  in 
LijirmattoH  and  thc prifoncr's  lodgings  in  confequcncc  of  information;  and 
^aZ^Igifif ate  held  upon  thc  party's  entering  the  room  the  prifoncr  immediately 
the  commtnctmtnt  j.^^  away.  Thcrc  was  found  in  his  room  a  quantity  of  bafc 
ti^'t  the  ptefe, ring  moucy  fuch  as  defcribcd  in  the  indidment,  fome  in  earlier 
tht  indiibnuit.      ^^^  jj^  ^^^^  advanced  ftages  of  thc  proccli*     The  prifoncr 

was  apprehended  the  fame  evening  and  lodged  in  Durham 
gaol.  He  was  afterwards  carried  before  a  magiftrate,  and 
by  warrant  dated  8th  May  was  committed  to  gaol,  charged 
on  oath  <<  with  fufpicion  of  high  treaibn  in  oounUrftUing  the 
current  money  of  this  kingdom,'  viz.  (hillings,**  &c.  The 
afftzes  at  Durham  were  holden  on  the  8th  of  Auguft ;  fo  that 
more  than  three  months  had  elapfed  between  the  commiilion 

15  of 
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of  the  offeoce  and  the  preferring  of  the  in(ii£lmcnt.     But  the    Ch.iv.  §  31. 
judges^  at  a  conference,  unanimoufly  held  that  the  inform-  * 

ation  and  proceeding  before  the  magiftrate  was  the  com-  Michaelmat 
mencement  of  the  profecution  within  the  meaning  of  the  '797« 
a& ;  and  that  the  variance  between  the  manner  of  laying 
the  offence  )n  the  indidiment  aad  charging  it  in  the  commit- 
ment made  no  difierence. 

Further  it  has  appeared,  that  in  refped  to  traitors  of  this  fyitnefcu 
kind  there  is  not  the  fame  necefTity  for  two  witneffcs  to  prove  f  HaVili^*^** 
the  treafon  as  in  the  higher  fpecies  of  that  oifence ;  but  they  >  MS.  Sum.  50, 
maybe  indidled,  tried,  convidled,  or  attainted  by  fuch  like  i^^^Ph.&^M, 
evidence,  and  in  fuch  manner  and  form,  as  felons  in  general ;  ^'  ''• 
except  that  they  are  entitled  to  a  peremptory  challenge  of 
4hirty->five. 

Rewards  are  given  by  the  ftatutes  6  &  7  W.  3.  c»  1 7.  and       jtavard. 
icGeo.  2.  c.  23.  on  the  apprehenCon  and  conviflion  of  See  m.  Rewardi, 

•'.  f  s:  more  at  urge. 

coiners. 

And  by  the  fame  a£x  of  King  William,  f.  1 2.  coiners,  clip-  See  tic.  Pardon, 
pcrs,  &c.  are  entitled  to  a  pardon  on  difcovery  and  convidion  *'  ^^^^ 
pf  two  other  offenders  of  the  fame  defcription. 

It  remains  only  to  add,  that  the  Itgiflature  h;ive  made  Se\»ure  ofbajt 
fpccial  pnovifion  for  the  fuppreffion  of  bafe  coin,  and  for  the  ^jirl  w*^- 
produ£tion  of  it  in  evidence  againd  offenders  of  this  dtfcrip-  dunion  oj  thim'm 
tion.     By  flat*  9  &  loW.  3.  c.  21.  f.  i.  any  perfon  to  whom  ^&'io  w.  3. 
any  filver  money  ;    and  by  ftat.  13  Geo,  3.  €,71.  f.  n  any  f-»»- 
perfon  to  whom  any  gold  money  (hall  be  tendered,  which  (hall  '  ^    *  ^*  ^*  ^'' 
be  di  mini  (bed  otherwife  than  by  reafonable  wearing,  or  which 
from  the  appearance  of  it  he  (hall  fufpedl  to  be  counterfeited, 
may  cut,  break,  or  deface  the  fame :  but  if  the  fame  (hall 
afterwards  appear  to  have  been  lawful  money,  the  perfon 
who  cut,  &c.  (hall  take  the  fame  at  the  rate  it  was  coined 
for  :  and  every  queftion  refpefltng  the  validity  of  fuch  coin 
fliall  be  finally  determined  by  the  chief  magiftrate  of  the 
place. 

By  ftat.  8  &9W.  3.  c.  26.   and  the  11  Geo.  3.  c.  40.  8&9W.  1. 
and  the  37  Geo.  3.  c.  126.  f.  7.  before  mentioned,  houfes  ^'^  ^*  5- 
and  other  places  may  be  fearched  for  tools,  which  when  37G.3.C1S6. 
ifoundy  together  with  all  falfe  coin,    (hall  be  feized,   and  Coining toou^&c^ 
produced  in  evidence  againft  the  offenders,  and  afterwards  A^vTfi.  16, 
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Ch.  IV.  §  31. 

——"—"•       Regulations  and  Offences  concerning  Bullion, 

$  32.  With  regard  to  bullion,  which  fignifies  properly  cither 

,^ .  ^'^^'^*        void  or  filvcr  in  the  maCs.  and  is  here  intended  to  denote 

Vidt  2  iDft.  577.    o  ' 

Piowd.  336.       thofe  metals  in  any  fiate  other  than  that  of  authenticated 

coin,  the  legiflature  for  the  prevention  of  frauds  both  with 
refped  to  the  coin  and  to  plate  have  niade  feveral  provi- 
fions« 

£SEa.  I.  ft.  3.      By  the  ftat.  28  Ed*  i.  ft.  3.  c.  20.  no  goldfmith  (hall 

make  any  veflcli  jeweli  or  any  other  thing  of  gold  or  filver, 
except  it  be  of  good  and  true  allay,  viz.  gold  not  worfe  than 
the  touch  of  Paris»  and  filver  of  fterling  allay  or  better :  and 
that  the  latter  ihould  be  aflayed  by  the  wardens  of  the  gold* 
fmiths*  company,  and  marked  with  the  leopard's  head ;  and 
any  fuch  made  otherwife  may  be  feizcd;  and  if  he  be 
attainted  of  the  fa£l,  he  (hall  be  puniihed  by  imprifonment, 
and  ranfom  at  the  king's  pleafure. 

Ante,  f.  t.  What  the  ftandard  of  fterliog  gold  or  filver  coin  is  has 

iHaie^Vsii       ^^^^  before  (hewn;  and  by  the  ftat»   17  £d.  4.  c.  i.  it  is 

provided,  that  no  goldfmith  (hall  fell  any  gold,  under  the 
finenefs  of  1 8  carrats,  nor  filver  under  the  allay  of  fterling* 

4H.  7.  c.  2.        By  ftat.  4  H.  7.  c.  2.  all  (ilver  fined  or  parted  (hall  be  made 

1  Hak,  641!      f^  ^^^  ^^^  i^  ^^1  ^^^^  '  2  penny-weight  of  allay  in  a  pound 

weight,  and  yet  be  as  good  or  better  than  fterling.  By  ftat. 
iSEticc.  15.  18  EHz.  c.  15.  goldfmiths'  wares  are  required  to  be  not  lefs 
zxtarratsi  fiver  lu  (incnefs  than  22  carrats  of  gold,  nor  of  filver  lefs  than 
I  w?  VT'  '  *  ounces  2  penny- weights.  By  ftat.  8  W.  3.  c.  8.  after 
Standard  fir  JU'  the  25  th  of  MaTch  1697,  no  perfon  (hall  work  or  make  any 
irJw/7'"***  manufaflure  of  filvcr,  lefs  in  finenefs  than  ii  ounces  and 

lb  penny-weights  of  fine  filver  in  every  pound  troy ;  nor 
put  to  fale,  exchange,  or  fell  any  fuch  made  after  that  time, 
(unlefs  it  be  filver  wire  or  fuch  fmall  things  as  are  not 
capable  of  receiving  a  mark,)  until  fuch  time  as  the  fame 
Wariem^  ^tc.  (ball  be  marked  as  therein  defcrlbed.  And  if.  the  wardens 
mtrjLgiSc.      ^^^  mafters  of  the  faid  myftery  mark  any  plate  for  good 

contrary  to  the  a£t,  they  (hall  alfo  forfeit  the  value  of  the 
plate  fo  deceitfully  marked,  to  be  recovered  in  like  manner. 
^G.  1.  c.  IX.  By  ftat.  6  Geo,  i.  c.  ii«  f.  41.  reciting,  that  it  may  be 
A/inpingNv$  requiCte  for  encouraging  the  ^feveral  manufa£tures  of 
^^f^U'lll*^'  wrought  plate  to  continue  both  the  ftandard  of  plate  of 
wtr««;i/ir#.     1%  Qunccs   10  penny-vcightSj    and  alfo  the  ftandard  of 

and lic»,  idvfi* 
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1 1  ounces  a  pcnny-wcights  {a)  to  the  pound  tToy,  cnaQs,    Ch,  IV.  §  3», 
that  from  the  jft  of  June  1720  all  filvcr  veffcls  of  plate  or         ^^ 
maoufaftured  of  (ilver  (hall  not  be  lefs  in  (inenefs  than  thofe  ' 
refpedive  ftandards,  each  to  be  marked  with  di(lingui(hing 
marks  \  the  greater  ftandard  with  the  workman's  mark,  the 
mark  of  the  wardens  of  the  goldfmiths'  companyi  and  with 
the  figure  of  a  lion's  head  erafedi  and  the  figure  of  the  Bri- 
tannia ;  and  the  lefler  ftandard  with  the  workman's  markj 
that  of  the  wardens  of  the  goldfmiths'  company,  and  with 
the  figure  of  a  lion  paflant,  and  the  figure  of  a  leopard's 
liead ;  and  that  it  (hall  not  be  lawful  to  make  any  manufac- 
tures of  filver  of  a  coarfer  allay  than  above  fpecified,  under 
the  penalties  and  forfeitures  prefcribed  by  any  laws  then  in  force 
concerning  vfrwghi  plate. 

The  ftat.  12  Geo*  2.  c.  26.  reciting  feverd  prior  ftatutes  hG.i.  e.^t;. 
for  regulating  the  ftandards  of  gold  and  filvcr  plate,  enafts,  '''^f^'J^f^' 
**  that  after  theaSth  of  May  1739  no  goldfmith,  filverfmith,  fiver  wart*. 
or  other  perfon  making,  trading,  or  dealing  in  gold  or  filver 
waresi  within  England,  (hall  work,  or  make,  or  caufe,  &c. 
any  gold  veiTel,  plate,  or  manufa£ture  of  gold  whatfoever 
lefs  in  finenefs  than  22  carrats  of  fine  gold  in  every  pound 
weight  troy ;    or  any  filver  veflcl,  &c.  lefs   in   finenefs 
than  II  ounces  2  penny-weights  of  fine  filver  in  every 
pibund  troy  \  nor  fell,  exchange,  or  ezpofe  to  fale,  or  export 
out  of  this  kingdom  any  gold  or  filver  manufacture,  &c.  lefs 
in  finenefs  than  fuch  refpeAive  ftandards,  on  forfeiture  of 
Xo  I.  for  every  fuch  offence,  one  moiety  to  the  king,  the  other 
to  any  informer  who  will  fue ;  and  in  default  of  payment 
the  defendant  (hall  be  committed  by  the  court  in  which 
judgment  (hall  be  given  thereon  to  the  houfe  of  corre£%ion 
for  the  coufity,  &c.  where  convi£ted,  there  to  be  kept  to  hard 
labour  not  exceeding  fix  months,  or  until  payment."    The 
a£l  contains  exceptions  of  certain  fmall  wares  particularly 
defcribed.    By  f.  3.  <' Perfons  (other  than  the  makers  or  Dealen,&c.i3e^ 
workers  thereof)  dealing,  &c.   in  gold  or  filver  wares,  ex-  'SSL'^TrfS^^ 
porting,  felling,  or  expofing  to  fale  the  fame  worfe  than  the  •ftbtmakv^. 
refpedive  ftandards,  who  (hall  within  fourteen  days  after 
notice  of  the  coarfenefs  thereof  difcover  to  the  party  grieved» 
or  to  the  mafter,  wardens,  or  clerk  of  any  of  the  companies  of 
goldfmiths  of  the  place  where  fuch  dealer  reGdes,  the  name 
and  place  of  abode  of  the  maker  or  worker  thereof,  or  of  the 

(«)  For  thii  lift  ftindard  vtic  fiat.  iS  Ellc.  c  15. 

perfon 


i^o 


• 
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iimtstion  of 
frofecuii9»m 


perfpn  of  whom  fuch  dealer  really  bought  the  (arne,  and  flbalJ 
produce  him  if  living,  fo  that  he  maybe  profecuted;  and  if 
fuch  dealer  (hall  give  material  evidence  againft  fuch  perfon^ 
and  the  judge  before  whom  the  trial  is  had  (hall  under  his 
hand  on  the  record  certify  the  fame,  and  alfo  that  there  did 
Hot  appear  any  ground  to  believe  that  fuch  dealer,  &c.  wad 
privy  to  the  fraud  ;  or  if  fuch  dealer  (haU,  on  the  trial  of  any 
fuit  or  profecution  againft  himfelf,  concerning  the  premifes^ 
prove  that  he  delivered  to  fuch  maker  dr  worker  a  fufficient 
quantity  of  ftaqdard  gold  or  filver  to  make  the  faid  wares^ 
and  paid  a  reafonable  price  for  the  faQiion  thereof,  or  paid 
the  maker  or  worker  or  other  perfon  a  market  price  for 
ftandard  gold  or  filver  of  that  weight,  befides  a  reafonable 
price  for  the  fafhion  thereof;  then  fuch  dealer,  &c.  (luUbe 
difchargcd  from  any  penalty  or  forfeiture  to  be  incurred  hj 
this  aA  for  exporting,  fcUing,  or  expofing  to  fale  fuch  coarfe 
gold  or  filver  wares,  and  from  any  a£lion,  fu!t,  or  profecutiori 
for  the  fame.'^    Provided  (f.  4^}  V  that  fueh  dealer,   &c. 
need  not  give  material  evidence,  or  produce  fuch  certificate 
as  aforefaid,  in  order  to  indemnify  himfelf  from  any  penalty 
or  forfeiture  under  this  act,  unlefs  fuch  trial  againft  fuch 
maker,  worker,  or  other  perfon  of  whom  the  faid  wares  were 
bought,  (hall  be  had  within  four  terms  after  fuch  difcovery 
made,  nor  unlefs  reafonable  notice  (hall  be  given  to  fuch 
dealer,  &c.  of  the  time  of  fuch  trial." 

By  f.  5.  "  after  the  28th  of  ^lay  1 739  no  gpldfauch,  filvep: 
fq2rtii^o//o/   ^^'^*  ^^  other  perfoa  whatfoever  making  pr  felling,  trading 

or  dealing  in  gold  or  filver  wares,  (hall  fell,  esccbanf  e,  or 
expofe  to  fale,  within  Erighnd,  any  gold  or  filver  i&axiufac*- 
ture  whatfoever,  made  after  that  time,  or  export  the  fame  out 
of  this  kingdom,  until  fuch  manufa£lure  of  gold  (being  of 
the  ftandard  of  22  carrats  of  fine  gold  per  pound  troy)  a&id 
fuch  manufadure  of  filver  (being  gf  the  ftandard  of  il 
ounces  2  penny-weights  of  fuie  filvej  per  pound  troy)  (hall 
be  marked  with  tie  mark  of  the  vforker  er  maker ^  which  (hall 
be  thefirft  Utters  of  his  cbfiftian  andfurname^  and  with  thefp 
marks  of  the  goldfmiths*  company  in  London,  viz.  the  leopariTf 
headi  the  lion  pajjant^  and  a  dtftinR  variahle  mark  or  lettet  to 
denote  the  year  in  which  fuch  plate  (ball  be  made  \  or  with 
ihe  mark  of  the  worker  or  maker ^  and  with  the  marks  of  the 
ajayers  at  Tork^  Exeter^  Bri/Iolt  Chefler^  Namvicb^  w  Nen»^ 

cafile-^pon-'Tyne  i  Qx  plate  ( being  ^Qf  the  ftaUKUrd  of  i  r  oances* 

10  peM|-'' 


Markt, 


ver  wsret 
without  Juck, 
marks. 
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10  penny-weights  of  fine  Clver  per  pound  troy)  with  the   ^'V^:  ^  3*- 

nvorker  or  maler^s  mafk  as  aforefaid^  and  with  thefe  marks  of    - 

the  faid  company,  viz.  the  lioris  head  erofedy  the  figure  of  a 

Brltanma^  and  the  faid  mark  or  letter  to  denote  the  year  as 

aforefaid  ;  or  with  the  ivorker  or  maker's  mark,  and  the  mark/ 

if  one  of  the  faid  cities  or  tonons  i  upon  pain  of  forfeiting  lol., 

half  to  the  crown,  and  half  to  aAy  informer  who  will  fue; 

and  for  default  of  payment  the  offender  (hall  be  committed 

by  the  court  in  which  judgment  (hall  be  given  thereon  to  the 

faoufe  of  corre£lion  for  the  county,  &c.  where  convi£ted^ 

there  to  be  kept  to  hard  labour  not  exceeding  fix  months,  or 

untH  payment  be  made  of  the  faid  forfeiture/' 

By  f.  6.  certain  wares  by  reafon  of  their  fmallnefs  or  thin- 
nefs  are  excepted  from  being  marked. 

By  ftat.  Z4  Geo.  3.  c.  53.  f.  5.  (to  denote  the  payment  hC  3.  «-$3. 
of  a  certain  duty)  over  and  befides  the  other  legal  marks,  ^ttiutymsr^. 
there  is  required  on  the  fame  manufactures,  when  fentto  be 
.a(rayed  and  marked,  the  mark  of  the  king's  head ;  on  pain  of  ^ 

forfeiting  (by  f*  8.)  under  the  like  circumftances  as  are  before 
mentioned  in  the  former  aft,  50 1.,  to  be  recovered  and  dif- 
pofed  of  as  aforefaid,  or  in  default  of  payment  to  be  commit- 
ted in  like  manner  to  the  houfe  of  correftton,  not  exceeding 
one  year,  or  lefs  than  fix  months,  or  until  payment,  and  alfo 
6n  pain  of  forfeiting  the  gold  or  Giver  manufafture  (b  fold*- 
exchanged,  or  expofcd  to  fale  without  fuch  mark,  one  moiety 
to  the  crown,  the  other  to  any  perfon  who  will  fue,  with  the 
like  exceptions  as  in  the  former  (latute.  ' 

The  ftat.  30  Geo.  3.  c.  31.  repeals  the  exceptions  in  the  30  G.  3.  c.  in 
two  laft-mentioned  afts,  as  to  Giver  wares,  and  enafts  others  ^i^/j^,.  ,^^- 

in  lieu  thereof.  tlom  of  f.rmtraSls,  and  making  tmvexufthnu 

Laftly,  By  the  ftat.  38  Geo.  3.  c.69.  f.  i.  it  is  enafted,  380. 3.C.69. 
•*  that  from  and  after  the  ift  of  Oftober  1798,  it  fliall  be  ^«">f  « ''^^ 
lawful  for  any  goldfmith  or  other  perfon  making,  trading,  or  ^n^a^wtTJ 
dealing  infold  wares  in  Great  Briuin,  to  work  or  make  any 
gold  veflel,   plate,    or   manufafture   of   gold  whatfoever 
of  the  ftandard  of  1 8  carrats  of  fine  gold  in  every  pound 
weight  troy,  and  to  fell,  exchange,  or  expofe  to  fale,  or  export 
the  fame  out  of  the  kingdom.'*    By  f.  2.  *«  After  the  faid 
rft  of  Oftober  1798,  no  perfon  fliall  fell,  exchange,  or  ex- 
pofe to  fale,  or  export  out  of  the  kingdom,  any  fuch  manu- 
ioAure  of  gold  made  after  that  time,  until  marked  with  a 

crown 


i^* 
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Cb.  IV.  f  %t.  crown  and  the  figures  i  ft,  inftead  of  the  mark  of  the  Iiod 

.  paflant,  on  forfeiture  of  to  1.;  which  mark  is  (by  f-  3.)  to  be 

affixed  by  the  refpedirc  companies  of  goldfmidis  in  London,' 
Edinburgh,  Birmingham^  and  Sheffield,  and  by  the  wardens 
aind  aflayers  of- gold  at  fork,  Exeter,  Btiftol,  Cheffer,  Nor- 
wichy  and  NeweafUe-upon-Tyne.^'  By  f»  4  &  5.  this  is  not 
to  prevent  the  making,  fellxng,  &c«  manufactures  of  gold  of 
the  ftandard  of  22  carrats  direded  by  former  laws  \  but  not 
to  authorize  the  aflaying  or  marking  with  the  nnark  ufed  be- 
fore the  afi'any  gold  manufactures  of  lower  llahdatd  than 
22  carrats  per  pound  troy.  But  by  f.  6.  the  making  or  fell- 
ing of  any  manufaCiure  of  gold  after  the  faid  firft  of  Oif^ober, 
not  duly  marked  with  one  of  tlie  marks  required  by  law  to 
denote  th6  refpeC^ive  ftandards,  is  fubje£ted  tp  a  forfeiture 
of  50].  By  f.  7.  the  counterfeiting  of  any  of  the  aflay 
marks,  and  removing  thtm  from'  one  piece  of  naanufa£ture 
to  another,  or  felling,  &c.  the  article  with  fuch  forged. or  re- 
moved mark,  knowingly,  is  made  felony,  puniffiable  witK 
tranfpOrtation  for  feven  years.  By  f.  8^.  all  the  powersV  re- 
gulations^ forfeitures,  methods,  &c.  prefcribed  by  the  aA  ot 
the  12  Ceo.  2.  c.  26.  or  by  any  other  a£t  therein  referred! 
to,  or  (till  in  force,  are  made  applicable  with  ifefpeCi  to' 
Manufactured  gold  of>the  (tandard  of  ^8  carrats  thereby 
allowed,  except  where  otherwife  provided  fot  dxprefi^y  by 
this  a£t« 


See  tit.  lorguj 
inbic  it  lirge. 


j  22,  Hence  it  appears,  that  by  the  (tat.  '28  Ed.  i.  ft.  3.  c.  2«. 

Kefuk  9f  tbtjtd»  all  gold  manufactures  were  required  to  be  made  of  good  and 
Ante,  f.  I.  true  alloy,  that  iS|  not  worfe  than  the  touch  of  Paris.  By 
«8E«t  I.  ft.  3.  ftat.  17  Ed.  4.  CI.  gold  was  not  to  be  manufactured  under 
2'7Ed.4.  c.  I.  the  finenefsdf  18  carrats  in  the  pound  troy,  which  was  in- 
ruU  iHele,  191.  ^.y^afed  to  22  carrats  by  ftat.  r8  Eliz.  c.  15.  and  fo  cohtinued 

by  the  ftat.  12  Geo.  2.  c.  26.  f.  i.  in  refped  of  all  goodr 
manufactured  after  the  28th  of  May  1 739.  But  by  the  ftat. 
38  Geo.  3*  c.  6^.  f.  I.  it  was  again  pern^itted  to  l>e  manu* 
fadured  at  the  h>wcr  ftandard  of  18  Carrats  after  the  i  ft  of 
October  1798. 
MsrUfirpid  By  ftat.  12  Geo.  1.  c.  2(J.  f.  5.  manufa&'ured  gold  of  the 
mmfiaurtff  ftandard  of  22  carrats  fliall  have,'i.  the  worker  ot  maker's 
mark,  vi2.  the  firft  letters  of  his  chriftian  and  fumameV 
a>  the  marks  of  the  goldfmidis'  company  in  London^  viz 


%%  (trraU* 
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the  leopard's  head,  the  lion  paffant,  and  a  diftina  Tariable  Ch.  iv.  §3^. 
mark  or  letter  to  denote  the  year  in  which  it  was  made :  or    ^^      ^' 
elfe  it  (hall  have,  i.  the  worker  or  maker's  mark,  together 
with,  a.  the  marks  of  the  aflayers  at  York,  and  other  places 
named,  (i.  e.  rcfpcdtivcly,  according  to  the  party's  place  of 
refidence).     By  the  (lat.  38  Geo.  3.  c.  69.  f.  i.   manufac*  o/iic^rrtn* 
tured  gold  of  the  (landard  of  1 8  carrats  (hall  be  marked  with 
a  crown  and  the  figures  18  ioftead  of  the  lion  pafiant,  to  be 
affixed  bjf  the  refpeflive  companies  of  goldfmtths  in  London, 
Edinburgh,  Birmingham,  and  Sheffield,  and  by  the  wardens  Fidt^vfL 
and  affayerSy  &c.  at  York,  Exeter,  &c. 

By  ftatutes  28  Ed.  i.  ft.  3.  c.  2o.  and  17  Ed.  4.  c.  i.  su^trftmiard 
filver  manufadures  were  to  be  of  true  fterling  allay  or  better,  fi*'^l' 
the  value  of  which  has  been  noticed  before.     By  ftat.  4  H.  7.  ^n"»  ^  ■• 
c.  2.  the  filver  was  to  be  made  fine  enough  to  bear  12  penny*  ^  14G.1.C.4Z. 
weights  of  allay  per  pound  weight.  By  the  ftat.  1 8  Eliz.  c.  1 5.  » "*^»  ^^* 
the  ftandard  was  fettled  at  1 1  ounces  2  penny-weights  to  the  ti  ox,  y  dvit. 
pound  troy.    This  by  ftat.  8  W.  3.  c.  8.  was  raifcrd  to  U  ^"'^•■^"•y- 
ounces  10  penny-weights  in  refpe£t  of  goods*  manufaAured  ti<m*ioiwtm 
after  the  2$th  of  March  1697.     But  the  ftat.  6  Geo.  i.  c.  i  !• 
f.  41.  confirmed  by  the  ftat.  12  Geo.  2.  c.  26.  f.  5.  ratified 
both  the  ftandards  again  under  diftingui(hing  marks,  the  one 
from  the  ift  of  June  1720,  the  other  from  the  ift  of  O£lo« 
bcr  1798,  as  after-mentioned.     Silver  manufadures  of  fter-  M^rkt.  SurBng* 
ling  allay  were  by  the  ftat.  28  Ed.  i.  ft.  3.  c.  20.   to  be 
aiTayed  by  the  wardens  of  the  goldfmiths'  company,  and 
marked  with  the  leopard's  head.     The  marks  were  after- 
wards varied  on  the  change  of  the  ftandard  by  the  ftat. 
8  W.  3*  c.  8.,  and  diftinguiihing  marks  given  by  the  ftat* 
6  Geo.  I.  c.  II.  f.  41.  upon  eftabliihing  the  two  difFerent 
ftandards  before  mentioned.     The  marks  in  ufe  fince  the 
28th  of  May  1739  are  fixed  by  the  ftat.  12  Geo.  2.  c.  26.  to 
be,  for  manufafiured  filver  of  the  ftandard  of  11  oz.  2  dwt.  it(«*  *dwt. 
per  pound  troy,  the  fame  marks  as  are  before  fct  by  the  fame   "^^* 
ftatute  for  manufa£tured  gold  of  22  carrats.     And  for  ma- 
nufactured filver  of  the  ftandard  of  11  oz.    10  dwt.  the  2xis.ioAm» 
worker  or  maker's  mark  as  aforefaid,  and  thefe  marks  of  the 
goldfmiths'  company  in  London,  viz.  the  lion's  head  erafed> 
the  figure  of  Britannia,  and  a  diftin6i  variable  mark  or  letter 
to  denote  the  year  in  which  it  was  made ;  or  elfe  with  the 
worker  or  miker'smark,  and  the  marks  of  the  aflayers  at 
York,  Exeter,  8cc. 

O  In        • 
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F^'}^:  ^  *?•        In  addition  to  the  marks  above  mentioned,  there  is  anothef 

-     mark  common  both  to  gold  and  filver  manufa£tures  of  , 

Cold  and  fiver    Whatever  ftandard|  namely,  the  mark  of  the  king's  headj  i 

»4^!T'cT«     ^'^'^^  '^y  **^-  ^4  Geo.  3.  c.  53.  is  required  in  all  inftances 
C  5.  where  other  marks  are  neccflary,  to  denote  the  payment  of 

a  certain  duty. 

$  34.  The  principal  offences  created  by  thefe  (latutes  are  the 

^■^X'  ""^        making,  working,  putting  to  fale,  exchanging,   failing,  or 
,     exporting,  any  gold  or  (ilver  manufadures  of  lefs  finenefs 
than  the  ftandards  refpediively  fixed  at  the  time  by  the  fevera^ 
a£la.    BeCdes  the  particular  penalties  and  forfeitures  infli£lcd 
on  the  delinquents,  or  in  default  of  payment  the  commit- 
ment ta  the  houfe  of  corrc£tion,  it  is  to  be  remembered  that 
RcxT.  Jackfi»,  the  ftat.  28  Ed.  i.  ft.  3.  c.  20.  is  ftill  in  force,  which  fub- 
Cowp.  %^.        jefts  them  to  a  difcretionary  fine  and  imprifonment :  and 

though  the  defcription  of  the  offence  therein  is  not  fo  large  as 
in  the  fubfequent  ftatntes,  yet  the  penalty  of  it  feems  virtually 
to  be  adopted  in  the  latter  by  general  words  of  reference  to 
former  laws.  Befides  which,  I  conceive  that  offenders  of 
Z;^  tic.  Cheat!,   this  defcription  fraudulently  affixing  public  and  authentfc 

marks  on  goods  of  a  value  inferior  to  fuch  tokens  are  liable 
to  fufler  at  common  law  upon  an  indidment  for  a  cheat. 
F«btan*fl  cafe,  Jofeplv  Fabian  a  working  goldfmith  was  indi£led  for  falfi- 

o.  B.  1664,       fying  plate,  by  putting  in  too  much  allay,  and  then  corrupt*  % 

ing  one  of  the  aflay  mafter's  fervants  to  help  him  to  the 
proper  marks,  with  which  he  (lamped  his  plate ;  and  being 
convi£led  was  fined  100 1.  and  adjudged  to  ftatid  three  times 
in  the  pillory ;  and  was  alfo  forejudged  of  his  trade  that  he 
fliould  not  ttfe  that  trade  again  as  a  mafter  workman.  Such 
a  judgment  muft  have  been  at  common  law. 
ride  tk.  For.  I  ^^^^  ^  another  place  mentioned  the  offence  of  forging 

gcrj,  Sctmpt.     |]^  marks  on  bullion  t>r  wrought  plate. 

£  ^r.  2«  CeunUrfeiting  Bullion* 

Omntrfnt  '^^  coootcrfelting  of  bullion  in  the  mafs  is  alfo  provided 

Buii'un.  againft,  with  a  view  to  difcourage  falfe  coining  as  well  as 

private  impofitions. 

e.  16?  madiper-      By  ftat,  «  &  9  W.  3.  c.  26.   ««  If  any  perfon  whatfoever 
petuai  by  7  Ann.  ^f^^^  ^^^  ,^^jj  ^^  j^^y  ^^  -  flj^  blanch  coppcr  for  fale,  or 

BUnch'wg  topper  mix  U^nchcd  copper  with  filver,  or  knowingly  buy  or  fell  or 

^uJ^^'k7ivfJr  ^^^^  ^°  ^*^^  blanched  copper  alone,  or  mixed"  with  filver ;  or 

(hall 
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Ihall  knowingly  and  fraudulently  buy  or  fell  on  offer  to^fa^e   Ch.iv.f  3^ 
any  malleable  compofition,  or  mixture  of  metals  or  minerals,  BwT 
wliich  (hall  be  heavier  than  filrer,  and  look  and  touch  and  1 

wear  like  ftandard  rold,  but  be  manifeftly  worfe  than  (land-  ^'^^pf^Ht^ 
ard  ;  erery  fuch  perfon  (hall  be  guilty  of  felon y,  and  bemg  jucb  prths  £kti 
thereof  conviaed  or  attainted  (hall  fuffer  death."  ,By  f.  7.  %^^'^'^ 
the  corruption  of  blood  is  fared;  and  by  f.  9.  the  profecu- 
tion  mu(t  be  commenced  within  three  months  after  the 
ofltnce  committed. 

3.  Exportation  of  BulRon.  $  ^6. 

At  former  periods  the  exportation  of  bullion  has  been  Bxp^rtatmn  of 
prohibited  by  various  ftatutes ;  but  thefe  Jiaving  been  found  ^"''«**- 
greatly  inconvenient  to  commerce,  the  ftat.  15  Car.  2.  c.  7.  r.  6. 
f.  X2.  provides^  that  any  perfon  may  export  any  foreign  coin  '  'J^**  ^^* 
or  bullion  duty  free,  fir(t  making  an  entry  thereof  in  the 
cuftom-houfe.    But  it  having  been  (bund  that,  under  colour 
of  this  regulation,  Englifh  money  or  wrought  plate  had  been 
melted  down  into  the  form  of  foreign  coin,  or  bullion,  for 
the  purpofe  of  exportation,  the  ftat.  6  &  7  W.  3.  c.  17.  f.  3.  6  &  7  w.  3/ 
ena^s,  that  none  (hall  caft  or  make  ingots,  or  bars  of  Giver,  ^^ '  J^'  ^'  ?* 
in  imitation  of  Spani(h  bars  or  ingots  of  filver,  nor  ftamp  any  made  in  imitatUm 
mark  or  impreffion  upon  any  ingot  or  bar  in  likeuefs  of  the  YmtS!^^^ 
Spani(h  marks  or  impreilion,  on  pain  for  each  offence  of  for-    . 

,  feiting  the  filver  fo  caft,  and  500 1.,  half  to  the  king,  and  half 
to  the  informer.  And  by  f.  5.  **  No  perfon  (hall  tranfport  BufRon  exfortU 
or  caufc  to  be  tranfported  out  of  England  into  parts  beyond  ^  ^fi^n^- 
the  feas  any  molten  filver,  but  only  fuch  as  (hall  be  marked 
or  ftamped  at  goldfmiths'  hall,  &c.  nor  without  a  certificate 
under  the  hands  of  one  of  the  wardens  of  the  goldfmiths' 
company,  that  oath  has  been  made  by  the  owner  or  owners  . 

•  thereof,  and  likewife  by  one  credible  witnefs,  that  the  fame 
is  lawful  filver  $  and  that  no  part  thereof  was  (before  the 
fame  was  molten)  the  current  coin  of  this  realm,  nor  clip* 
pings  thereof,  nor  plate  wrought  within  this  kingdom,''  &c. 
And  by  f.  6.  *',Any  cuftom-houfe  officer  may  f<;ize  any 
molten  filver  put  on  board  any  veffel  without  fuch  mark 
or  ftamp  and  certificate.''  By  f.  13.  of  the  fame  ad,  «  in  i/dtmhtarife 
cafe  of  any  feizure  of  any  bullion  fliipped  to  be  exported,  if  ^{J"^  *"  *** 

.  any  doubts  (hall  arife  whether  the  fame  be  EngliQi  or  foreign, 
the  proof  (hall  lie  upon  the  owner,  claimer,  or  exporter,  that 
the  fame  is  foreign  bullion,  and  has  not  been  melted  down 
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in  England,*'  &c.  And  by  f.  14.  "  if  any  perfon  (hall'enter 
or  fliip  any  bullion  allowed  by  the  a£k  to  be  exported,  Other 
than  in  the  name  of  the  true  owner,  proprietor,  or  importer, 
the  exporter  fliall  forfeit  the  fame  or  the  full  value  thereof, 
half  to  the  king,  and  half  to  the  perfpn  fcizing  or  dlfcovcr- 
ing."  Alfo  by  Hat.  7^  8  W.  3.  €.19,  f.6.  "  no  perfon 
ihall  (hi^  or  caufe  to  be  (liipped  any  molten  filver  or  bullion 
\vhatfoever,  in  any  form,  unlefs  a  certificate  be  firft  obtained 
from  the  court  of  the  lord  mayor  and  aldermen  of  London  % 
oath  having  been  made  before  the  court  by  the  owners  and 
two  wicncrfTcs,  that  the  fame  was  and  is  foreign  bullion,  and 
that  no  part  thereof  was  the  coin  of  this  realm,  or  the  clip- 
pings thereof,  nor  plate  wrought  within  this  kingdom,''  &c.; 
*<  which  oath  thcr  faid  court  fliall  circumdantially  certify  to  tint 
commiflioners  of  the  cudoms  before  any  cocket  (hall  be  grant- 
ed for  (Iiipping  the  fame,  on  pain  to  the  owner  of  lofs  of  the 
^oods  aud  forfeiting  double  the  value ;  to  the  captain  the 
forfeiture  of  200 1.,  and  if  in  the  king's  fervice,  the  lofs  of 
(command ;  to  the  cocket  officer  200 1.|  and  incapacity  to 
hold  any  office." 

4.  Sale  of  Bullion, 

'ITic  exportation  of  gold  or  filver  manufaflures  under  the 
(landard  allay  aNowed  by  law,  has  been  jud  noticed. 

By  f.  7.  of  ft.  6  &  7  W.  3.  c.  17.  "  If  any  broker,  not  being 
a  trading  goldfmirh  or  refiner  of  filver,  (hall  buy  or  fell  any 
bullion  or  molten  filver,  he  (likll  fuffer  imprifonment  for 
fix'  moiithb  without  bail."  This  regulation  was  probably  in- 
tended ta  prevent  gambling  fpeculations  which  might  enhance 
the  price  of  the  precious  metals. 

5.  As  to  the  Fojfejfton  of  Bullion  unaccounted  for. 

'  The  ftat.  6  &7  W.  3.  c.  17.  f.  8.  for  "  preventing  the 
counterfeiting  and  clipping  the  coin  of  this  kingdom,"  ijrer 
impofing  cettain  penalties  and  other  punishment  on  perfons 
felling  or  paying  broad  filver  money,  or  money  undipped, 
for  more  than  it  is  coined  for;  or  caftiu;;  bars  of  filver  in  imi- 
tation of  the  Spanilh  ;  or  for  buying,  felling,  or  having  clip- 
pings or  filings ;  and  after  prohibiting  the  exportation  of 
bullion  except  it  be  properly  ftamped,^  and  fubjefting  it  to 
feizure  if  (hipped,  and  inflifting  imprifonment  on  brokers 
trading  in  bullion-,  enails  by  f.  8.  that  for  the  better  difcovery 

of 
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of  offenders  in  the  premtfes,  that  one  or  more  of  the  wardens   Ch.  i  v.  4  39. 
of  the  goldfmiths*  company,  with  any  two  or  more  of  the       ^##««' 
court  of  afliftants  of  the  faid  company  within  the  bills  of  ^ 

mortality,  or  any  two  juflices  of  the  peace  within  any  county, 
city,  or  town  corporate,  out  of  the  bills  of  mortality,  may 
enter  into  the  houfe,  room,  or  workfhop  of  any  pei fon  fuf- 
peded  of  buying  or  felling  unlawful  bullion,  and  fearch  for 
the  fame ;  and  in  cafe  the  occupier  of  fuch  houfe,  &c*  (hall     • 
rcfufe  to  permit  the  faid  warden  and  afliftants,  or  ju(lice8,to 
make  fuch  fearch  as  aforefaid,  they  may,  with  the  afliftance 
of  a  conftable,  break  open  any  door,  box,  &c.  in  order  to 
fearch  for  fuch  bullion  ;  and  in  cafe  of  findinj;  any  fuch, 
fhall  feize  as  well  the  fame  as  the  perfon  and  perfons  in 
whofe  poflTcflion  it  (hall  be   found  ;  and  the  faid  wardens, 
afliftants,  and  conftables  fiiall  bring  the  pnrties  before  the 
next  juftice  of  the  peace,  who  (hall,  upon  oath  made  of  fuch 
finding  (which  juftice  widiin  the  bills  of  mortality,  and  the 
faid  two  juflices  without  the  faid  bills  of  mortality,  (ha)l  and 
may)  examine  the  perfon  fo  brought  before  him,  or  found  by 
them  refpedively,  upon  oath,  whether  the  bullion  fo  found 
be  lawful  (ilver,  and  whether  the  fame  were  not  (before  the 
melting  thereof)  the  current  coin  of  this  kingdom,  or  clip** 
pings  thereof;  and  in  cafe  the  perfon  fo  examined  (hall  not 
prove  by  their  oath,  or  by  the  oath  of  one  credible  witnefs, 
before  the  faid  juflice  and  juftices  refpe£lively,  that  the 
bullion  fo  found  is  lawful  filver,  and  that  the  fame  was  not, 
before  the^  melting  thereof,  the  current  coin  of  this  realn^. 
nor  clippings  thereof,  then  the  faid  ju(tice  or  juftices  re« 
fpedively  (hall '  commit  the  perfon  fo  examined  to  prifon, 
and  (hall  fecure  the  bullion  fo  found,  and  (hall  likewife  oblige 
the  perfons  that  can  give  any  evidence  concerning  the  fame 
to  enter  into  recognizance  to  profecute  the  faid  offender  and 
offenders ;  and  in  cafe  fuch  offender  and  offenders,  in  whofe 
poffcfBon  fuch  unlawful  bullion  (hall  be  found,  fliall  not, 
upon  their  trials  on  an  indictment  for  melting  the  current 
(liver  coin  of  this  realm,  prove  by  the  oath  of  one  credible 
*  witnefs  at  the  leaft,  the  bullion  fo  found  to  be  lawful  Given 
and  that  the  fame  was  not  the  current  coin  of  this  realm, 
nor  clippings  thereof,  then,  and  for  want  of  fuch  proof j  fuch 
offender  (hall  be  found  guilty  of  the  offence  contained  in  fuch  ^ 

indictment,  and  (hall  fuflVr  imprifonmcnt  foi;the  fpace  oT  (is 
months,  without  bailor  nuinpriz< 

<>3 
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CHAP.    V. 
OF    HOMICIDE, 


The  fever al  Kinds  and  refpeSive  Puni/bments 
tberetif.  -  -        -        «  §  i, 

!•  Felonwus* 

1.  Murder.  $2.     Clergy^  •               $3. 

2.  Manflaughten        #        -  •              $4, 

3.  Suicide.                    -  -                 $5. 
2.  Juftifiabh  or  exeufahU.               -  •             $  ^. 

1.  yufiifiabli  ex  neceflitate.  i.  In  Adrancemcnt 
of  Juftice.  iL  In  Execution  of  Juftice.  iii.  In 
defence  of  Perfon  or  Property.  17.  On  a  fatal 
Neceflity.  •  -  $7, 

2.  EpccufabU*  i.  Upon  Chancemedky.  ii.  By 
MifadTcnture.  -  -         $  7i  ^* 

What  Verdift  may  be  found  in  thefe  Cafes. 

$6j7  &  8. 

The  feveral  Claflfes  of  Cafes  referable*  to  the 

abovementioned  Heads.  »  §  9. 

• 

I,  Homicide  from  Malice  aforethought  exprefsy 
where  the  deliberate  Purpofe  of  the  Perpe^ 
trator  was  to  deprive  another  of  Life ^  or  do 
him  fome  great  bodily  Harm.        -       §  10. 

I.  Ftnm  a  particular  Malice  to  tie  Deceafei*  j  1 1. 

Eridence  of  it. 

Malice  by  Implication  of  Lav  arifes  from  the  A  A 
of  killing :  Circumftances  of  Juftificationj  Ex* 
Cttfei  or  Extenuation,  to  be  prove4  by  Prifoncr. 

$12. 

Circum- 
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Circtunftances  which  might  otherwife  rebut  fuch 
Prefumptton  no  Anfwer  to  Proof  of  ezprefs 
Malice.     Duelling.    Poifoning.  $  I2. 

A6iual  Force  will  excufe  killingi  but  not  moral 
Foree,  fuch  as  Threats,    ib. 

Manner  of  Deaths  however  Tarious,  not  ma- 
terial; if  by  Malice,  Murder  in  all:  if  only 
by  culpable  negligence,  Manilaughter.  But 
Malice  muft  be  of  corporal  Damage  to  the 
Party  to  make  Murder.  Expofing  fick  Per* 
fons,  or  Infants.  Negle£ling  and  ill-treating 
Infant  Apprentices.  -  -  $13. 

Again/1  whom  Malice  may  hi  direBed,  -         $  14. 

Againft  all  in  the  King's  Peace.    Againft  alien 

Enemyi  except  in  \yar :  or  attainted  Felon.   But 

not  againft  Child  in  ventre  fa  mere.    ii. 

Malice  maybe  exerted  againft  one  in  his  Abfence^ 

or  by  his  own  Command,    it. 
Concealment  of  Death  Evidence  of  Murder  of 
Bqftard  by  ftat.  21  Jac.  i.  c.  27.  $  15* 

What  is  fufficient  Evidence  of  Difclofure  to  take 

the  Cafe  out  of  the  Statute,     ib. 
Malice  againft  a  Man's   own   Life;    Felo  de  ft. 

$id. 

1.  Homicide  from  a  particular  Malice  to  one,  tvhicb  falh 

by  Miflake  or  Accident  upon  another*  -  $  1 7« 

The  Aft  done  follows  the  Nature  of  the  Aft  in- 
tended, Miflaking  one  Perfon  for  another. 
Offering  Poifon  to  one  who  innocently  gives  it 
to  another.  Killing  a  Woman  by  PraAices 
intended  to  procure  Abortion.  Killing  one's  felf 
by  an  Aft  dircfted  againft  another.  If  the  in- 
tended Aft  would  have  been  only  Manflaughter, 
the  Aft  done  will  be  no  more.    ih. 

3.  Homicide  from  a  general  Malice  or  depraved  Inclination 
to  Mi/chief  fait  luhere  it  may.  -  J  1 8. 

Tlie  Aft  muft  be  unlawful^  attended  with  pro- 
bable Danger^  and  done  with  mifchievous  In- 
tent to  hurt,  to  make  Murder.  .  ib. 
If  done  deliberately, Malice  is.  prefumed.     Riding 
unruly  Horfe  into  a  Crowd.  Throwing  Stones 

O  4  into 
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into  a  Street.  If  the  AA  only  done  incaix« 
tioufly,  Manflaughter.  Refolotion  to  oppofe  all 
OppoCtion  in  committingTrefpafs^Murder.  $  1 8« 

II.  Homicide  from  Tranjport   of  PaJ/ion^  or 
Heat  of  Blood.  -  •  §19. 

Upon  what  Principle  the  Offence  is  extenuated. 
Not  where  ezprefs  Evidence  of  Malice,  t^. 

I*  What  afufficient  Provocation  to  extenuate  the  Homi' 
tide,  •  «  -  $2o. 

Not  Words,  nor  Geftures,  nor  Threats,  without 
'  an  A&\    but  perfonal   Affaults,  efpecially  if 

-  with  Circumftanccs  of  Violence  or  Indignity, 
are  fufBcicnt.  80  are  injurious  Reftraints  of 
Liberty.     So  the  Detection  of  an  Adulterer,  ib. 

But  not  even  Aflaults,  if  trivial,  and  cruelly  re- 
venged. •  -  -  J  21. 

Still  lefs,  f  mailer  Provocations^  if  dangerous  Wea- 
pons ufed,  or  any  Excefs  in  the  Manner ;  fuch 
as  TrefpaiTcs  on  Property,  petty  Thefts,  fight- 
ing between  Children.  -         -         $  22. 

Kefult  of  the  Cafes  on  esptenuating  Provocations. 

J23. 

^o  Provocation  will  avail  if  fought ;  or  if  the  K€t 
be  done  on  old  Grudge,   ib* 

2)  How  far  Heat  of  Blood  is  an  Extenuation  of  Homicide 
independent  ofreafonable  Provocation.  -  $  24. 

On  mutual  Combat,  on  fudden  Occafion,  and 
equal  T^rms,  without  Malice ;  but  not  on  deli- 
berate Duelling  \  the  Seconds  equally  guilty,  ib* 

Combat  mud  be  equal  to  extenuate  Homicide.  $  25. 

Aliter  if  Aflfault  wjth  deadly  Weapon  before  Ad- 
yprfary  prepared,  or  if  fevetal  attack  one.    ib. 

But  fufficient  if  Combat  equal  at  the  On/et,  to  re- 
duce Offence  to  Manflaughter.  -        §  26. 

Same  Rules  apply  where  Blow  intended  for  one 
falls  by  Miftake  or  Accident  on  another  in  the 
Conteft.  -  -  J  27. 

3,  Jf^pat  Cafes  of  this  Sort  are  affe^ed  by  tht  Statute  of 
Stabbing,    j  Jac.  1 .  c.  8.  •  $  28. 

The 
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The  Statute  only  declaratory  of  the  common  Law. 

\       ib.     Malice  ncceffary  to  bring  a  Cafe  within  it. 

y  §a8&a9- 

i.  It  extends  not  to  Aiders  and  Abettors*  $  29- 

ii.  What  a  Stab  or  Thruft.     iii.  Any  Perfon  armed 

in  aid  of  the  Pany  killed  at  the  Time  takes  the 

Cafe  out  of  the  Statute,     iv.  So  if  the  Party  be 

armed  at  any  Time  of  the  AfFray  before  the  mortal 

Stroke,     v.  What  a  Weapon  drawn,     vi.  A  Blow 

given  at  any  Time  before  the  mortal  Stroke  takes 

the  Cafe  out  of  the  Statute,   ib. 

• 

4*  How  long  the  Law  will  allow  for  the  Blood  continuing 

heated  under  the  Circumftances^  and  what  is  Evidence 

of  its  having  cooled.  -  -  $  S^* 

Length  of  Time  between  Provocation  and  mortal 

Stroke.    Manner  of  Death.    Other  intervening 

Difcourfe,     Amufement,    or    other    Circum- 

ftances.     Deliberation.     Lefs  Allowance  to  be 

« 

made  for  Excefs  of  Retaliation  in  Proportion  to 
the  Length  of  Time  intervening.  Former  Pro- 
vocation no  Excufe  againft  exprefs  Malice  at 
the  Time,    ib* 

III.  Homicide  in  the  Profecution  of  an  Adl  or 
Purpoje  unlawful  in  itfelfy  wherein  Death 
enfues  collaterally  to  or  befide  the  principal 
Intent.  -  -  -  §31. 

I.  Where  the  AB  on  which  Death  enfues  is  malum  infe.  ib* 

If  Felonyi  Murder:    if  Trefpafs^  Manflaughter. 

Stat,  de  Malefaftoribus  in  Parcisi    21  E^K  I. 

juftifies  killing  Deer-Stealers,  extended  by  Stat. 

3  &  4  W.  &  M.  c.  10.  and  4  &  5  W.  &  1^. 

€•23.    ibm 
Unlawful  Intent  of  bodily  Harm,  but   not   of 

Death ;  Murder,  or  Manflaughter,  according  to 

Circum  (lances.  -  «  $32. 

If  without  fuch  Intent,  Manflaughter.     ib. 
Confederacy  to  do  unlawful   Ad\s   implicates   all 

concerned.     Murder,  if  Death  enfue  in  forcible 

Profecution  of  them :  aliter,  if  the  killing  were 

accidental^ 


202  Of  Homicide. 

accidental,  without  relation  to  the  principal  De« 

dgn.  Infmuggling:  iarefifting  a  Diftrefs*  $33. 

To  affedl  all  the  Confederates,  the  killing  muft 

be  during  a£lual  Strife  or  abetting  of  all.    }  34. 

Entry  upon  Claim  of  Title  by  Force.     iL 

2.  Where  Death  enfues  on  an  AB  tntdun^ pvhUntum.  j  35. 

Shooting  at  Ganae  and  accidentally  killing  a  Per* 
fon,  MifadTCDture.    ih. 

IV.  Homicide  from  Impropriety^  Negligence^ 
or  Mcident^  in  the  Profecution  of  an  A3 
lawful  in  itfelf  or  intended  as  a  Sport  or 
Recreation.  -  -  §36* 

Diftindion  between  Ads  of  Impropriety,  Negit* 
gence,  and  Accident,     ib. 
I.  To  male  Mi/adventure^  the  AB  intended  muft  be  !aw^ 
ful^  and  done  ^without  Intention  of  bodily  Harm'^  and 
with  proper  Caution^     ib. 

Corrc£lion  in  foro  domeftioo.  -  $  37* 

Accidents  in  the  Purfuit  of  common  Occupa- 
tions. -  -  $38. 
Workmen  throwing  Rubbifli.    Driving  Carriages. 

Orerloading  Boats,  or  Stage  Coaches,    ib. 
Adminiftering  Medicine  ignorantly.   ib. 
Wilful  Negle£l  to  provide  againft  probable  Mif- 
'     chief,  as  in  keeping  mifchievous  Animals.  $39. , 
Want  of  due  Caution  in  ufing  dangerous  Inftru- 
mentSi  &c.    Manflaughter.     But    the    utmoft 
poflible  Precaution  not  required.  $  4c* 

a.  Dj/IinB  Co7iftderation  (f  Homicide  at  Sports t^^c.  $41* 
If  Sport  innocent  and  allowable,  and  Death  acci- 
dentally happen,  Mifadventure.  If  unlawful  or 
dangerous,  Manflaughter.  Manly  Sports,  though 
with  fome  Rifk,  allowable,  if  ufual  Caution 
taken.  Flaying  with  Foils,  Cudgels,  &c.  . 
Shooting,  at  Game  or  Butts,  ib. 
But  Death  at  Prize-fightingSt  Cock-fightings,  &c. 
Manflaughter,  though  voiutentional.  $42. 

ConcluCoiu  -  -  $43. 

V.  Homicide 
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V.  Homicide  from  Necejity  in  Defirue  of  a 
Mans  own  Perfon  or  Property^  or  of  the 
Perfons  or  Property  of  others.  §  /^ 

t.  What  Attaclu  it  is  juflifiahle  to  reftft  by  Death  of  Af^ 
failant. 

Attacks  of  Felons  CQdeavouriog  by  Violence  or  Sur* 
prize  to  commit  a  known  Felony.  Party  may 
purfue  the  Felon  till  out  of  Danger.  But  a 
bare  Fear  of  fuch  Offence  not  fufficient  to  juftify 
killing  in  Prevention :  nor  Commiflion  of  a  Tref- 
pafs.  Stat*  24  H.  8.  c.  5.  juftifying  the  killing 
of  Robbers,  Murderers,  and  Burglars,  made  in 
Affirmance  of  common  Law.     ih. 

Diilin Aion  at  to  Felonies  without  Force  or  Atro- 
city, fuch  as  picking  Pockets :  there  killing  in 
Prevention  not  juftified.  -  $  45. 

Killing  by  Miftake,  on  reafonable  Ground  for  im- 
puting felonious  Intent  \  Manflaughter  or  Mif- 
adventure  according  to  Circumdances.    $4(7* 

Miflaking  Bailiff  for  Thief;  one  Perfon  in  a 
Mob  for  another  drefled  like  him ;  a  Servant 
concealed  in  the  Night  for  a  Houfebreaker ;  a 
Man  for  a  Deer  trefpafling }  a  Commander  trying 
the  Vigilance  of  a  Sentinel  for  an  Enemy,    ib. 

Queftions  concerning  Apparency  of  Intent  to 
commit  fuch  Felony  as  juftifies  killing  in  Pre- 
vention. -  -  -        J47. 

Throwing  a  Bottle  at  the  Head  of  another  with 
great  Violence.  Di(lin£lion  between  fuch  Cafes 
and  Cafes  of  Combat  on  equal  Terms.     Where  • 

firft  Attack  was  with  plain  Intent  only  to  chaf- 
tife  for  ]y(i(behaviour,  killing  thereon  Man- 
flaughter.   ib. 

Party  judifying  killing  another  on  Neceflity  mud 
be  wholly  without  Fault.  -  $48. 

Not  like  killing  on  Entry  under  Claim  of  Title  ; 

nor  on  meeting  one,  though  accidentally,  againft 

whom  he  had  ill  Blood.     Nor' If  he  had  firft 

made  a  felonious  Attack  on  the  other  without 

lawful  Provocation,  though  afterwards  willing 

to  retreat,     ib. 

Cafe  of  Officers  of  Juflice.        -        $  49*  &  ^ofk. 

6  a.  fyhere 
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2/  White  lilling  another  in  Self-defence  is  only  excufable, 

5  SO; 

Where  Ncccffity  in  Part  created  by  the  Perfon's 
owa  Fault,     ib. 

Homicide,  <*  upon  Chancemediey  in  Self-Defencey" 
is  properly  when  Death  enfues  from  Combat  on 
fttdden  Quarrel.  Induces  Forfeiture  of  Goodsy 
bat  Pardon  and  Reftitution  of  courfe.    i^. 

To  reduce  the  Crime  to  Self-defence  upon  Chance- 
medley,  the  Party  muft  decline  the  Combat 
before  a  mortal  Stroke,  and  afterwards  kill  his 
Adverfary  through  Neceflity  to  avoid  Death. 

Diirerence  between  that  and  Manflaughter.    f>. 

DiftinAion  between  Self-defence  and  Mifadven* 
ture,  where  Death  happens  by  Accident  in  a 
Combat.  «  -  -  $  5  2. 

No  Difttn£lion  as  to  firft  Afiault  in  Cafes  of  Com- 
bat by  Confent.  -  -  $  53. 

To  make  Chancemediey,  the  firft  AflTault  muft 
not  be  upon  Malice.  -  $  54. 

How  far  Retreat  will  avail  in  premeditated  Duel- 
ling, or  on  a  fudden  Combat,  or  after  a  feloni- 
ous Aflault  without  Provocation,    ib* 

There  muft  be  a  Neceflity  in  Fa£l  to  excufe  the 
killing  purpofely  in  any  Cafe.  What  is  Evi- 
dence of  it.  -  -  J  55. 

Killing  another  who  was  holding  him  down  and 
beating  him,  not  fo ;  but  Manflaughter.  But 
where  the  Blow  or  Inftrument  was  not  probably 
calculated  to  kill,  and  was  lawfully  exerted  in 
Self-defence,  though  no  Danger  of  Death  at 
the  Time,  Qu.  the  Cafe  may  amount  only  to 
Mifadventure  ?     it. 

Homicide  in  defence  of  Property,  diftinguifliable 
on  what  Grounds.  -  §  56. 

More  Latitude  allowed  in  defence  of  a  Man's 
owjd  Houfe.     i&* 

3.  5v  whom  fuch  Jujltfication  or  Excufe  may  te  urged, 

§57- 
All  prefent  may  juftify  killing  to  prevent  Felony 

intended)  and  not  otherwife  to  be  prevented,  i^. 

liiurfcui  g 
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Interfering  in  mutual  Combats  or  fuddcn  Afirays 
between  others.  -  -  $58^ 

Precautions  to  be  .adopted.  Qu.  The  Difibrence 
between  the  Cafe  of  a  Friend,  Relation,  or  Ser- 
vant, and  a  mere  Stranger  interfering.  If  the 
Intent  be  to  preferve  the  Peace,  and  due  Notice 
given,  the  killing  may  be  juftifiable  ;  aliter,  if 
to  take  Part  with  either  Side  \  for  then  the 
Degree  of  Guilt  depends  on  tlxe  Circumftances. 
But  the  Guilt  of  the  Aider  may  ftill  be  lefs 
than  that  of  the  Principal,  if  the  former  a£led 
on  a  fudden  without  Malice,  ih. 

Where  the  Party  interfering  is  killed.  J  59. 

4*  Hfiwfttr  the  NeceJJity  extends.  •  §  60. 

In  no  Cafe  will  the  killing  of  another  be  juftified 
or  excufed  beyond  the  adual  Continuance  of 
the  Neceility  which  gave  Rife  to  it:  but  in 
fome  Cafes  Allowance  will  be  made  for  the 
Blood  being  heated  on  the  Occafion.    ib, 

5-  NeceJJlty  induced  by  mtttual  Misfortune.  §  61. 

Killing  an  innocent  Perfon  for  Self-prefervation 

will  excufe  rather  thzn  jufiify.     But  in  no  Cafe 

if  the  A£l  be  done  under  the  Influence  of  a 

Threat  o^future  Mifchitf.    ib. 

VI.  Homicide  in  the  Advancement  or  Execution 
of  the  Laws,  "  "  §  6^» 

Introdudion.   ib.     Trial  by  Battle,     ib. 
General  Principles.  -  -  J^3- 

Perfons  authorized  to  arreft,  or  otherwife  to  ad« 
vance  Juftice,  and  ufing  proper  Means,  are 
juftified  in  killing  fuch  as  refill,  if  necefiary. 
And  if  killed  by  others  in  fo  doing,  Murder  in 
all  concerned.  There  mud  be  a  legal  Autho- 
rity to  do  the  Ad,  otherwife  Manllaaghter.  ih. 

Cafe  of  Soldier  dabbing  a  Serjeant  who  arrefted 
him.     ib. 

Party  arrefted  not  implicated  in  Refiftance  by  a 
third  Perfon,  without  his  Privity,    ib. 

Officers  proteded  in  difchargc  of  their  Duty 
eundo,  morando,  et  redcundo.    ib. 

*  But 
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feat  though  Offictrd  need  not  retreat,  yet  not  julli- 

ficd  in  killing  RcGfters  without  Ncccffity.  J63, 

Frote£lion  of  Officers  extends  to  their  Affiftants, 

J  64. 
And  to  private  Perfons   under  certain  Ctrcum- 
ftances  acting  of  their  own  accord  in  Aid  of 
Juftice.     ib. 

Application  of  the  general  Principles  to       (j  55.) 

!•  Homicide  on  the  Arrejl  ofPerfons.     §  66. 

I.  Death  happening  en  the  Arrejl  of  Perfons  upon  a 
Felony  done  or  fuppofed.  -  -  J  67. 

Duties  of  Officers  and  prirate  Perfons  on  Felonj 
committed,     lb* 

On  Felony  committed,  but  not  by  the  Party 
fufpe£led  and  purfued.  -  j  53. 

Private  Perfons  a£ling  under  their  own  Authority 
againft  fuch  not  entitled  to  the  fame  Protec- 
tion as  Officers  or  others  a£ting  in  Execution 
of  a  l3uty  impofed  on  them  by  Law.  ib. 
Quaere,  in  cafe  of  an  Indidment  found  againft 
the  fuppofcd  Felon,     ib. 

Conftable  ading  on  Information  of  private  Per- 
fon  \  Precautions  to  be  taken.  •        ^  60. 

"Where  Doors  may  be  broken  open.     Poft. 

a.  Homicide  on  Arrjl  of  Perfons  in  Cafes  of  Mifde^ 
meanor  and  Breach  of  the  Peace.  -         j  -70. 

Killing  on  Flight,  Murder  in  general :  Man- 
flaughtcr  under  fpccial  Circumftances.  Killing 
by  Officer,  if  neceflary  on  Refiftancc,  lawful. 
Murder  if  he  be  killed^  Killing  malefaflores 
in  parcis  on  Flight,  juftifiable  by  the  Statute. 
Aliter  of  Night  Walkers,     ib. 

Breaches  of  the  Peace  in  view  of  the  Condable 
or  others  interfering  to  prevent  it.  }  71, 

There  mud  be  Notification  exprefs  or  implied  of 
the  public  Charafter  in  the  one  Cafe,  or  the 
friendly  Intention  on  the  other,  to  juftify  Homi- 
^  cide ;  otherwifc  Manflaughter.     ib. 

Peace  Officers  taking  oppofite  Parts  in  Affiray.  ib. 

Arrcft  by  Conftable  on  Information  of  a  Breach 
of  the  Peace  out  of  his  View.  -        }  72. 

There 
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There  ought  regularly  to  be  a  Warrant  of  a 
JVIagiftrate  for  this  Purpofe,  unleTs  in  urgent 
Cafes  for  the  Purpofe  of  carrying  the  Offender 
before  a  Magi  (If  ate,  or  to  prevent  a  probable 
Felony.  -  -  §72. 

Arreft  on  Procefs  in  cafe  of  Mifdemeanor.     §  73. 

3.  Homicide  on  Arreft  in  civil  Suits,  -         §  74. 

Murder,  if  deadly  Weapon  ufed  on  bare 
Ffight ;  Manflaughter  if  Weapon  not  likely  to 
kill.  But  if  Refidance  be  made,  OiBcer  need 
not  give  back,  and  Death  of  Party  juftiiiable  if 
Refiftance  not  othcrwifc  to  be  overcome,    li. 

Private  Perfon  cannot  arreft  in  civil  Suits,     lb. 

4*  Homicide  on  Occn/ion  of  PreJJing.  -  J  75- 

The  Right  of  imprefEng  confined  to. Mariners. 
There  muft  be  a  legal  Warrant.     It  muft  be 
executed  by  a  proper  Officer.     On  Refiftance, 
.   the  Officer  may  freely  repel  Force  by.  Force 
fufficient  to  overcome  the  Refiftance :  but  kil- 
ling Party  on  Flight,  Murder,  if  intentional ; 
Manflaughter,  if  not.     lb. 
5  *  Hew  Jar  the  Legality  of,  the  Procefs^  or  Informality  In 
the  Manner  of  making  the  Arreft ^   material  in  lafe  of 
Homicide  on  Arrejl,  -  ,    -  {76. 

i.  •  The  Court  from  tuhence  tie  Procefs  ijues/  muft  have 

JurlfdlEllony  othcrwlfe  killing  thereon  Manila ugh- 

ten  -  -  .  -       $77- 

Except   Mrhere   Officer   indemnified    by    Statute 

^         24  G.  2.  c.  44.     ib. 

ii^  %hi  Procefs  muft  be  legal  in  its  Frame.  Then  Officer 

juftified,  though  erroneoufly  iiTued,  or  Charge 

falfe.  -  -  $78* 

But  if  Warrant  altered  after  the  Iflue  of  it,  or  it 

be  defe£live  in  its  Frame,  Manflaughter.    lb. 

Prcfs-Warrants.  -  -  •       5  79- 

lii.  The  Procefs  mufl  be  executed  by  a  legal  Officer  or  his 

Afjtftanty  and  due  Notice  given^  in  order  to  juftify 

him ;  otherwife  killing  him  in  the  Struggle  by 

the  Party  arrefted,    only  Manflaughter;    but 

*  Murder  in  the  Officer  killing  the  Party,  if  done 

wilfully  and  without  Provocation.  $  80. 

There 


2o8  Of  Homicide. 


There  muft  be  due  Notipc  of  Officer's  Aothoriry 
to  juftify  him :  but  this  to  be  implied  from  public 
EnGgns  of  AutHority,  &c.  -  $  S  r .. 

Conftable  de  fa£io  afling  within  his  Diftrid  faf^ 
ficient.     lb* 

Notice  to  fome  in  an  Affray>  and  not  to  others. 

§82. 

HoW  far  Notice  necefiary  to  one  who  ignorantljr 
oppofes  an'  Officer  doing  his  Dutyi  but  with. 
Intent  to  preferve  the  Peace.  -  $  83. 

Such  Notice  of  the  Bufinefs  neceflary  alfo  in  Cafes 
of  Arreft  on  Procefs.  -  (  84. 

How  far  Warrant  to  be  (hewn.     ih. 

If  Party  knew  the  Officer  or  his  BuCnels  before* 
no  Occafion  to  repeat  Notice.  -  §  85. 

In  general  Murder  to  kill  the  Officer,  if  due  No« 
tice  given  \  Manflaughter  if  not.     Per  tot* 

iv.  The  Procefs  mtifi  h  executed  and  Arreji  made  duly 
pad  according  to  Law  to  juftify  the  Officer  kiU« 
ing  another  in  the  Execution  thereof.         $  86. 

If  he  kill  him  unneceflarily,  or  with  Cruelty  and 
in*  Revenge  for  a  flight  Refiftanccp  it  may 
amount  to  Murder,     ih. 

Where  Doors  may  be  broken  open  to  make  ah 
Arreft.  -  -  J  87. 

The  Owner's  Privilege  confined  to  civil  Suits;  to 
outward  Doors ;  to  the  Occupier  and  his  Fa- 
mily ;  and  to  Arreds  in  the  firft  Inftance.    ib. 

Time  for  making  Arrefts.  -  $  88. 

In  all  Cafes  however  there  muft  be  previous  Noti* 
fication  of  Bufinefs,  and  Demand  to  cnterj  and 
Refufal.     ib. 

T.  Hov)  far  a  Defect  in  any  of  the  above  Particulars 
may  be  urged  by  a  third  Perfon  interfering  and 
killing  ah  Officer  making  the  Arreft.  $  89. 

How  far  illegal  Arreft  of  another  is  a  fufficient 
Provocation  to  another  to  reduce  the  killing 
'the  Officer  to  Manflaughter.  Semble  it  muft  be 
governed  by  fame  Confiderations  as  regulate 
the  Cafe  of  killing  another  in  a  common 
Affray. 
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fi.  Hoynrtidt  in  endeavourittg  to  keep  in  fafe 
Cujlody  Per/arts  arrejled^  and  in  Conjine* 
ment.  -  -  -  §  90* 

1.  By  the  Officer  arrefting.       Officer  killing.  Party 

eTcaping  or  refcued  judifiable  in  cafe  of  !t'elonyf 
if  iiQt  other  wife  to  be  re- taken,  ib.  Aliter,  in 
cafes  of  Mifdrmeanor  or  civil  Proctfsi  unlefs 
a£lujl  Rcllilance,  in  which  cafe  Officer  need 
not  retreat,  tb. 

2.  By  Gaolers ^  ifc.    KillingPrifoner^,  or  others  in  aid 

of  them,  on  Hefiiiance  made,  juftifiable.    $  91* 

Killing  of  Gaoler  by  fuch  Perfons^  Murder,  ib^ 

But  in  order  to  juftify  Homicide  it  muft  be 

upon  Ncceffity  to  prevent  £fcape.  ibm 

Killing  Prifoner  by  Darefs,  withduc  fuch  Neceflityi 

.   Murder.  -  -  $9a. 

Death  from  want  of  neceiTary  SudenancCi  Cloth* 

ing,   &c.  or  reafonable  care  in  Sicknefs^  Mur* 

dcr.  ib^ 

» 

.  3.  Touching  the  Execution  ofCriminals.  §  93. 

J.  How  far  the  Witnefles  on  whofe  Teftimony  the 
VerdiA  and  Judgment  are  founded/ are  impli- 
cated in  the  rc£titude  of  the  confequent  Exe- 
cution -  -  $94*  ' 

2.  How  far  the  Judfre  is  refponfible  for  the  compe* 
tency  of  his  Jurifdiftion*  ^         ^  $95* 

How  far  the  Officer  who  executes  the  Sentence,  ib* 
The  Officer  iit  all  events  excufed  4f  the  Court 
had  Jurifdidion  over  the  offi;nce|  however  er- 
roneous the  proceeding,  ibm 

^.  To  what  extent  the  £%ectttion  muft  conform  to 

the  Judgment.  *  *  $  9^« 

If  the  Officer^  without  warrant  or  colour  of  au- 

thority,  vary  from  the  Judgment,  it  is  Murder,  ib* 

4*  The  Execution  muft  be  by  the  proper  Officer  or 
his  appointed  Deputy,  other  wife  Murder.  $97* 

VII.   Petit  Treafon. 

Wherein  is  to  be  confidered  how  far  all  or  any  of  ^ 
the  circumftaoces  treated  of  under  the  fore- 

P  going 
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going  Headt  ynrj  the  Degree  wA  Punlftme nf 
of  Homicide  committed  i^^ainft  Mailers,  Hut 
bands,  or  Ecckfiaftieal  Superiors,  by  their  Ser* 
Tants,  Wives,  or  Ecclc&aftical  Inferiors^     j  98* 

J.  Of  the  Offence  Hfelf.  ih. 

Petty  Tieafon  is  Murder  aggrarated  by  the  rel^ 

tion  of  the  Party  killing  to  the  Deceafed.  ih* 
The  Fad  muft  amount  to  Murder.     Pardon  of 

Murder  includes  Petty  Trcafon.   lb. 
It  qiay  be  oommitted 
f.  By  a  Senrant   killing  his  Mafter»  or  one   wha 

(lands  in  the  relation  of  Mafter.  \  99* 

ii*  By  a  Wife  killin]^  her  Huflrand  ;  b«t  not  c  con- 

verfo.  -  -  J  lOo. 

By  a  Wife  divorced  a  menfa  et  thoro,  but  not  a 

vinculo  matrimonii,  ih.      What  fluU  be  deemed 

fufficteut  evidence  of  Marriage  in  fueh  cafes,  ibm 
iti.  By  a  Clergyman  killing  his  Superiorf  to  whom 

he  owes  canonical  obedience.  f  lof  • 

Who  are  fuch.  ik. 

fi.  tiancermtfg  PriacifoJ  and  Acuffatia  tm  Pitit  7rmJ6n* 

$  loa. 

One  may  be  guilty  of  Petit  Treafon,  the  other  of 

Mulder,  where  both  are  Principals;  but  the 

Acceflary  cannot  be  guilty  of  a  greater  oifcncc 

than  the  Principal,  ih* 

\.  Asl«  the  IndiBnunt  and  VerdiEi in  Petit  Treafin* §  103* 

Whether  one  goilty  of  Petit  Treafon  may  be  in« 
dieted  of  Murder,  ih.  One  xndf£led  of  Petit 
Treafon  may  be  found  gnilty  of  Murder  only,  if 
the  rclarien  be  not  proved.  Two  may  be  indi£led 
together,  one  for  Petit  Treafen,  the  other  for 
Murder,  ih. 

4.  Jtl  to  the  Jfltur^i.  -  .  J  104.. 

Two  Hcceffary  in  Petit  Treafon.  -ih.     , 

5,  Trw/.  -  -    .*  -     .      j  104. 

To  be  according  to  common  Law.  ib. 

Of  the  Indidmenr,  Appeal^  and  £vtdtncc. 

Central  Kuhs.  V  •  S^^S^ 

In 
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In  ctfe  of  Homicide,  ufual  to  prefer  Iftdtdment 
for  Murder,  if  any  doubt.  Acquittal  thereon, 
a  bar  Co  any  other  Indiftment  for  the  fama 

death.  -  *  §  *oj* 

Prefumption  of  Malice  arifes  from  the  Ta£l  of 

killing }  and  circumftancet  of  Alleviation  to  be 

proved  by  Defendant*  •  $  xo6, 

PartUuiar  F«v,. 

I.  As  U  Principals. 

Manner  of  death  to  be  fet  forth*  %  loy* 

But  if  proof  agree  in  fubftance,  it  is  fufficient.  %b* 
Inftrument  of  death  to  be  ftated^  and  how  holdent 

and  the  Value  of  it.  §  io8» 

It  muft  allege  a  Strike,  wh^e  death  happened  by 

fuch  means.  -  •  §  tcp. 

It  mud  defcribe  tho  Wound.  -  $  i  lo* 

Death  by  means  dated  muft  be  pofitirely  alleged, 

and  not  left  to  implication.  -  $  1 1 1. 

Alfd  Time,  and  Place,  and  refpeQire  Times  of 

WounJ  and  Death.  'i-  •        $  1 12. 

But  proof  of  other  Times  within  year  and  day 

from  the  Stroke,  fufficient.  it* 
What  Evidence  fufficient  of  death  happening  me* 

diatcly  or  inimediately  from<  the  z&  of  the 

"    P^ty*  -  *•  $  ^'3* 

If  the  Death  were  haftened  by  fiich  means.  Party 

is  accountable,  ii. 
•Naming  the  Deceafed.  »     '       *        $ii4* 

Not  neccfiary  to  ftate  other  fpecia!  drcumftances 

of  the  cafe*    •  •  -  $1^5- 

'     Terms  of  Art  neceffiiry  to  be  ufed.  $  1 16. 

How*  Bill  altered  where  Grand  Jury  find  BUI  for 

Mianflanghter  only,  itl 
Apt  Conclttfion.  *  *  i^^7^ 

Iodi£lment  ou  Statute  rf  Staiimg*    i  Jac*  i .  c.  8« 

JixS. 
None  but  the  Party  adu^y  ft^bbing  is  withia 

theStatitte.  ik 

AU  may  be  fouad  guilty  of  A^'nflaoghter  at  ooni« 

monLaWf.  ....     •  •  $ii8, 

£.a    <  IndiAmeat 
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Indi£lnient  jofi  flat,  21  Jac.  1.   r.  27.  for  Murder  xf 
Bs^ard  Child.  •      .  -  $'19* 

Not  necefiary  to  conclude  contra  formam  Statuti  \ 
for  the  Statute  only  makes  the  Concealment 
Evidence,  of  Murder,  ih. 

^/^i?/ ^  Z>f^/^/ wherein  difltngurfhable  from  In- 

drfiment  for  fame  offence.  -  $  f  20. 

As  to  Time.     As  to  Party  by  whom  preferred. 

By  Wife,  or  by  Heir.     Where  the  King  m^iy 

pray  execution,  ib.  i 

2.  As  to  Accomplices.  -  -  $  1 2 1 . 

Several  prefent  may  be  charged  with  different 
degrees  of  guilt  in  faaie  indiAment.  Jf  all 
contributed  or  aided,  all  may  be  charged  a» 
Principals}  and  evidence  that  one  gave  the 
Stroke  proves  indi£tmetit  charging  it  to  have 
-been  given  by  another  of  them.  Aliter,  on 
Statute  of  Stabbing.  Qu.  Where  Principal  ac* 
?  quitted,  and  Aider  and  Abettor  convided  ?  ih. 

Tlie  Abetment  fliould  be  laid  to  the  Strokci  and 

.    not  to  the  Death,   ih. 

Wife  not  excufecl  by  Hufband's  prefence.  1^. 

3.  Accejfaries :  how  thtirofFtnce  to  be  laid.  $  I22. 

How  far  one  who  incited  to  the  Death,  and  was 

afterwards  prefent,  can  be  charged  as  AccelTary 

before,  ib. 
One  acquitted  as  AccefTury  before  may  be  charged 

as  Principal,  ib. 
Incitement,  how  to  be  charged*  tb* 
Of  char'ging  AcccfTiries  in  one  county  to  Murder 

in  another,  'ib. 
No  AcceiTaries  to  ManQ«iughter«         «         S^'^Z* 

Particular  Evidence. 

Decfaralions  of  the  Decea/ed,  *  §  ^^4* 

Deceafed  muft  be  confvious  of  dangef  at  the 
time.  ib.  Declnrations  of  theDece^tfedy  though 
particeps  criminis.  ib^  Declarations  of  Deceafed 
before  a  Magiflrate  on  oath,  evidence  within 
Stat,  of  Pli*  8c  Mar.t  Uiough  no  beScf  of  dao* 
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gfr.  ih.    Declarations    of    Wife  againft   her 

Hufband.  ib* 

Ihcjuiijft,   and  f.ot  the  Jury,  to  decide  whether 

Dcceafcd  thought  himfdf  in  danger,  previous 

to  admiflion  of  the  evidence.         -  $  124* 

.  /rticles  of  War ^  how  given  in  evidence.  $  125* 

Of  the  Trial,  Arraignment,  Verdiii,  and  Judg- 
ment, &€•  -  -  §  126, 

1.  Trial. 

In  Hvhat  County  ?  li. 

i.  Where  htroke  and  Death  in  fame  County.  $  127, 

Within  the  Verge,  ih. 
\\.  Where  Stroke  and  Death  in  different  Counties. 

$128. 

aiL  Where  Acceflary  in  one  County  t,o  Murder  in 

another.  -  .     ^  J 129. 

.  iv.  Where  Stroke  and  Death  in  Wales:  $  130. 

Or  one    in   £ngh(h  County,  and   the  otb^r    in 

Wales,  ih. 

V.  Where  Stroke  at  Sea  or  out  of  England,  and  Death 

in  a  County,  or  vice  verfa.  -  $  '3'* 

vi.  Where  Stroke  and  De^th  at  Sea.         -       .  $  ^3^. 

What  fhaM  he  confukred  within  the  Admiralty 

Jurifdidion.  i^. 

vii    Where  Stroke  and  Death  in  parts  beyond  Sea^ 

{'33- 
In  Newfoundland,    and    the  Ifles    thereto  be«f 

longing,   ibu 

2.  Arraignment.  -  -  §  134, 

On  Indictment  and  Coroner's  Inquifition  at  the 
fame  time.  ib. 

3.  Verdla.  -  -  %  135.      . 

May  negative  the  higher  and  find  leifer  offence 
charged.  May  find  different  Degrees  of  guilt 
in  different  Defendants.    Special  finding.  th» 

4.  Judgmept.  -  -  §  136. 

Id  Petit  Trtafoft.    In  Murder,  ii* 
How  regulated  by  iStat.  25  Geo.  2*  c.37«  f*  3*  «(• 

P  3  iLxtends 
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Eitcnds  to  Peers.  H^  Regulations  of  Convids.  it. 
Offence  of  Refcucrs  before  and  after  execu- 
Hon.  -  .-  J*36» 

III  MtrnfiaughUr^  3cc.  th. 


Tbtjty^al  Kinds  of  Homicide^  and  the  reJpeBive 

Punif^tnents  thereof. 

ft,  U  QMICIDE,  which  is  here  nfed  to  denote  the  killing  of 

^ftfferuikhJt.  n  perfon  by  whatever  means,  is  ufualiy  treated  of  under 

4Fo<L  a«s.       ^be  heads. of  mttrd6r>  (of  which  petit  treafon  is  a  more  ag- 

gravatfd  fpecies,)  felo  de  fe,  manfl^ughter,  per  infortunium 
or  chance-medley*  iind  hoinicide  ex  neceflitate  \  which  latter 
relates  either  to  the  execution  or  Hdvanctment  pf  jutlice,  or 
|o  felf-defence.  But  as  the  {hades  between  fome  of.  thefe 
are  in  many  inftances  very  faint,  and  as  the  difficulty  in  this 
branch  of  law  lies  chiefly  in  difcriminatingVtween  the  one 
aiid  theotheft  a  different  arrangement  feems.nectrflary  in 
order  to  facilitate  inquiry  and  avoid  repetition  as  much  as 
poffible.  It  is  therefore  propofed  to  tre^it  of  thefe  feveral 
forts  of  homicide  as  they  arife  out  of  fubjeds  and  Gtuations 
inoft  familiar  to  common  underftandingi  and  agreeable  to 
ihe  ufual  courfe  of  human  affairs.  Previous  however  to  the 
conGderation  of  thefe  heads  it  will  be  proper  to  take  a  review 
pf  the  feven^l  terms  made  ufe  of  in  our  law  to  exprefs  the 
diiEsrent  degrees  of  the  oflence  now  treating  of;  together 
with  the  punifhfhents  annexed  to  each  :  after  which  it  will 
only  be  neceflary  to  refer  panicular  cafes  to  thfs  or  that 
bead;  by  which  means  the  proportionable  enor:)rity  or  alle* 
fiction  of  tl^e  o^eiice  ^\\\  bp  diftin£^ly  uoderftood. 

{  2.  Felonious  homicide  may  be  either  againd  the  life  of  an- 

m  Ami-    o|}|ct^  q^  againft  a  nan's  own  life*    TJie  forti^er  19  of  two 
focts^  murd^i  aid  wu^Jatigbter. 
MwrJkr*  I.  Mt^JfTp  ill  the  fcofe  in  which  it  i^  now  pnderftood,  is 

I  l!u  *r^«7*»mm1,  the  voluntaiiLy  lalUflf  any  per(ba  (which  extends  not  to  inr 
?4<7-  fanf9  in  iientre  fa  mere)  under  the  king's  peace^  of  malice 

iRavpk^c^ji.  prepenfeor  aforethought  either  exprefs  or  implied  by  law : 
k  V  '^'   F  ft  ^^^  ^^^^  ^^  which  wofd  «#&»  is  not  only  coAQjMd  to  a  par- 

ssV.  "'4  Bhc!  Cciai.  1 9%   Pslt^  Ha«i  »3-  *»- 

tici^Iar 
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ficalar  lU-will  to  the  dcceafcd,  hut  is  intended  to  denote,  ^i     ^JL^j  ^.*' 
Mr.  Judice  Fofter  exprcflts  it,  an  aclioa  flowing  from  a         "'     '    . 


wicked  and  corrupt  motive,  a  thing  done  naalo  animot  where  see  the  hiftorf 
the  faft  has  been  attended  with  fuch  circumftances  as  carry  *"^  definitioB  «f 

^  '    the  term  Afur- 

in  them  the  plain  indications  of  an  htart  regardlefs  of  focial  i«rperHoit,C.J. 
duty  and  fataily  bent  upon  miichitf.     And  therefore  malice. |!^(^^^f",^Y 
IS  implied  from  any  deliberate  cruel  zQL  againft  anotfaeri  i»4-m^>7- 
however  fudden. 

When  this  malice  is  exerted  to  tile  death  of  a  mafter  by 
his  fetvant,  or  of  a  hufband  by  his  wife,  or  of  an  ecclefiaftic 
fuperior  by  one  owing  obedience  to  him  as  fuch^  it  takes  the 
name  ol  petit  trtcf^n^ 

The  groSer  inftances  of  rattrdcr,  where  tlic  depravity  of 
the  heart  or  malice  above-mentioned  is  apparent,  form  the 
ift  clafs  of  cafes  under  this  head.  2.  Where  an  officer,  or 
one  who  affifts  in  the  advancement. of  judice  where  he  law« 
fully  may,  is  killed  in  the  regular  difcharg^  of  his  duty, 
J.  Where  a  private  man,  lawfully  interfering  to  prevent  % 
breach  of  the  peace,  is  oppofed  in  fuch  his  endeavour,  and 
flatn.  4.  Where  death  happens  incidentally  in  the  profecU'* 
cion  of  fome  other  felon  y«  5.  Where  it  happens  from  other 
unlawful  aft 5,  of  whrch  death  was  the  probable  confequence^  /  ^ 

done  deliberately,  and  with  intention  of  mifchief  or  great 
bodily  harm  to  pirticulars,  or  of  mifehief  indifcriminately 
fall  where  it  may ;  though  the  denth  enfue  againft  or  befide 
the  original  intent  of  the  party,  du  From  deliberate 
Aielling^ 

Clergy  is  taken  away  in  all  cafes  of  murder  and  petit         %  3* 
treafon  from  accelTaries  before  as  well  as  principals ;  and  yii^f^,\ 
lands  and  goods  are  forfeited ;  the  forfeiture  in  fuch  cafe  ^. 
«   reiacing  back  to  the  ftroke  ^r  vther  caufe  of  the  death. 

'  The  queftiqn  oT  clergy  in  cafes  of  murder  and  petit  trea* 
fon  ftands  on  feveral  ftatutes,  of  which  I  (hall  take  a  fliort 
review*  Thefe  are  the  ftatutes  12  H.  7.  c«  7.9  i  £d«6. 
a  I  a.,  4  &  5  Ph.  &  M.  c  4^9  and  3  &  4  W.  &  M.  c.  o* 
f*  a.  I  ferhear  to  rely  oh  the  Aat.  28  H.  8.  c*  i.  or  the 
»5  H.  8.  e#  3*  ^hfch  as  to  the  point  of  oafting  elergy  (land 
rvpoakd  in  all  refpefis  not  re^enadled  by  the  1  Ed.  i.  c.  I2. 
U  »o#    Fm  sdthoi^  Hawkins  thinks  tint  the  whde  of  thd  a  Hi«k  ch.  93. 

P.  A«*     t*  30.  and  ^Ut 

4  tot.  ,|faie,45o. 
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cii.  V.  4  3.     ftaf.  ^5  H.  8«  c.  3.  and  fo  much  of  the  ftat.  23  Hr  8.  c.  x. 

»»'  ""t    "^0-  3^3  jg  therein  recited  and  affirmed,  were  revived  by  the  ftat. 

^H«ie,  14^,  7.   5  ^  6  Ed.  (J.  c.  lo.,  yet  both  Lord  Hale  and  Fofter  J.  arc 

Feft. 330|^««     exprefjly  of  a  diflFerent  opinion:  and  it  docs  indeed  feem  a 

violent  conftriiQion  of  that  aft  fo  to  confidcr  them.  The 
ftat.  laH.  7.  c.y.  is  includerd  in  the  terms  of  the  ftat. 
I  Edw.  6<  c.  12.  f.  10.  (and  C  13.)  which  enads,  that  no 
perfon  **  attainted  or  convided  of  inurder  of  malice  pre- 
penfcd,  or  of  poifoning  of  m.ilice  prv*penfed,  or  being  in- 
di£ted  or  appealed  thereof,  and  thereupon  found  guilty  by 
Ycrdifty  or  (hall  confcfs  the  fame  upon  arraignment,  or  will 
not  anfwer  dire£tly  according  to  law,  or  (hall  ftand  wilfully 
or  of  malice  mute/*  fli  Jl  have  the  benefit  of  clergy  ^  and 
^'  that  in  all  other  cafes  of  felony  other  than  fuch  as  before 
«  mentioned,  all  perfons  arraigned,  or  found  guilty  upon  their 

arraignment,  or  who  (hall  confcfs  the  fame,  or  (land  mute, 
in  form  aforefaid,  (hall  have  the  benefit  of  clergy  in  like 
manner  as  before  the  i  H.  8."  with  a  provifo  f.  1 1.  that  all 
claufes,  articles,  and  fentences  in  any  a£l;.^of  H.  d«,  touching 
any  manner  o(  challenge  for  the  county,  hundred,  or  peremp- 
tory challenge,  or  touching  any  trial  of  foreign  pleas  pleaded 
by  murderers,  felons,  or  oilier  offenders,  (hall  as  concerning 
the  faid  challenges  and  trial  remain  unrepealed.  The^above 
recited  loth  fedion  of  the  (latute  does  not  indeed  mention 
petit  trcafon  in  terms,  as  the  ilat.  12  H.  7.  c.  7.  does  with 
refpcd  tn  lay  perfons  after  conviction  or  attainder,  and  as 
the  abovementioned  (latutes  of  H.  8.  had  done  in  the  cafes 
2 Haley  ;4s.       therein  mentioned  :  but  it  is  agreed  by  all  that  petit  treafon 

a  Hawk,  ch.33.  ;$  included  under  the  term  murdeK :  and  fo  attainder  includes 

f-  <»•  55-  ,, 

Foft.3»9,  330.   outlawry. 

But  the  cafe  of  the  principal  in  murder  or  petit  treafon 
challenging  more  than  the  proper  number,  (which  had  been 
oulled  of  clergy  in  the  cafe  of  indtdments  by  the  ftat. 
25  H-  8.  c.  3.,)  (lill  remained  unprovided  for  either  by  the 
ftat.  1  Eflw.  6.  or  the  ftat.  il  H.  7.,  and  the  ftat.  3  &  4  W. 
&  M.  c.  9.  f.  2..  which  fupplies  the  place  of  the  ft.  25  H«  8. 
in  this  refped  is  ft  ill  confined  to  the  cafe  of  fWii7m//f//.  So 
that  the  cafe  of  the  principal  in  murder  or  petit  trealboy 
challenging  more  than  the  proper  number  upon  an  appeal, 
^as  not  ouiled  of  clergy  by.  any.jof  the  aboTiemQitioncd 

^  ftatutes. 
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ftatutcs.    But  the  ftat.  4  &  5  Ph.  &  M.  c.  4.  oufts  clergy    ch.  v.  ^  5. 
with  refpeA  to  acceffaries  before  in  murder  and  petit  trca-     *'  ^'    *'^* 
fon  from  all  perfong  **  outlawed,  or  arraigned  and  found 
guihjTt   ^r  otherwife  lawfully  attainted,   or  conviftcd,   or 
ftanding  mute,  or  peremptorily  challenging  above  20,  or  not 
anfwering  dirc£ily  to  the  offence."    This  extends  to  appeals 
as  well  as  indictments ;  and  Hawkins  puts  it  as  a  queAion  1Htwk.ch.33. 
to  be  confidcredj'Whethcr  the  oufting  of  clergy  from  the  ac-     ^ 
ceffaries  before  in  thefe  cafes  does  not  necciHirily  ouft  it 
from  the  principals  in  the  like  inftances.     Lord  Hale  and  » Hale,  ^47. 
Fofter  J.  are  decidedly  of  opinion  thnt  it  does.     Admitting    "  '  ^*3'   ' 
this  conclufion  to  be  juft  in  all  cafes  where  the  contrary  is 
notexpreffed  by  or  to  be  implied  from  the  terms  ufed  by  the 
Icgiflature,  another  difficulty  arifts.     It  is  generally  agreed,  *  H^wifdiMri 
and  the  praf^ice  is  conformable  thereto,  that  in  petit  treafon  ^  >• 
the  defendant  is  entitled  to  a  peremptory  challenge  of  35  ;  4  bi*c  Cooi. 
upon  this  ground,  that  though  the  Aat.  22  H.  8.  c.  14.  re-  354* 
duced  the  number  to  20,  (which  ^o:A  unrepealed  by  virtue 
of  the  beforementioned  provifo  in  the  ftat.  1  Edw.  6.  c.  12.) 
yfet  that  the  flat,  i  &  2  Ph.  &  M.  c.  10.,  in  proridiiig  that  1  *«Pk-  <b  M, 
*«  all  trials  of  any  treafon  (hall  be  had  and  ufed  only  accord-  **  *^*     ^* 
ing  to  the  due  ocder  and  courfe  of  the  common  law,*'  has 
reftored  the  number  to  35  in  cafe  of  petit  treaforu     Now  if 
the  reafoning  be  true,  which  is  generally  admitted,  that  the 
Aat.  4  &  5  of  Ph.  &  M.  c.  4.  by  oufting  clergy  from  the 
acceffary  before,  by  neceffary  implication  oufts  it  from  the 
priVicipal  in  the  like  cafes,  it  (Iiould  follow  that  the  acceffary 
before  having  been  oulled  by  that  ftatute  in  the  cafe  of  chal- 
lenging peremptorily  above  20,  as  well  in  cafes  of  petit  trea- 
fon as  of  murder,  the  principal  In  petit  treafon  is  precluded 
from  any  greater  number  of  challenges  than  that  under  the 
like  penalty.     H^et  I  think  the  diftin£)ion  I  before  hinted  at 
is  a  folution  of  the  difficulty ;  for  the  inference  is  only  to  be 
made  when,  and  fo  far  only  as  the  contrary  is  not  ezprefled 
by,  or  to  be  implied  from,  the  terms  of  the  legiilature :  and 
here  are  two  exifting  ftatutes  in  pari  materia,  which  are  to 
be  made  to  (land  together  as  far  as  may  be,  from  both  which 
taken  together  it  appears,  that  the  legiilature  mtended  to 
allow  to  the  priQcipal  a  peremptory  challenge  of  3^,  and  to 
the  acceflary  befof:e  only  20,    At  this  day  however  the  »"■>«»  «7o. 
>   '  coniequence  4Biac.C0111.354. 
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cb.  y.  4  3.     confequence  of  cballeaging  more  than  the  proper ^rambcris^ 
M.rdi^,  Ciirp.  by  a  beneficent  conaruaion  of  the  ftat.  22  H.  8.  Ck  i^.^  only. 

this,  that  the  challenge  (hall  be  over-ruled* 

s  Hale,  34s»4.       Acceflaries  after  the  fad  either  in  petit  treafon  or  murder 

are  iu  no  inftaoce  oufted  of  clergy* 

^  ^.  2.  Manjlaugii(mi^\i\th  is  principally  diftinguifhable  from 

Mm!fiaugbtef»  murder  in  this,  that  though  the  z€t  which  occafions  the 
450. 466^^'  death  be  unlawful,  or  likely  to  be  attended  with  bodily  niif« 
3  '"^»  55*  chief,  yet  the  malice  either  ezprefs  or  implied,  which  is  the 
t%!  '  ^  '  3  •  y^^j  eflence  of  murder,  is  prefumed  to  be  wanting  in  man* 
^eR  T.Maw-  flaughtcr;  and  the  aft  being  imputed  to  the  infirmity  of 
Foft.  190.  human,  nature,  the  correction  ordamed  for  it  is  proportion- 

ably  lenient.  .  It  follows  that  though  there  may  be  feveral 
w*nu't  cafe^"^  principals,  there  cannot  be  any  accefiaries  before  to  man* 
Dom.  Pr#«.  flaughtcr,  becaufc it  mull  be  done  without  premeditation^ 
%  St/Tr.  730.     but  there  may  be  accei9udl#after. 

pHm/bmemi.  The  offcnce  amouuts  to  felony,  but  within  the  benefit  of 
'  ^J^  ^^*  cXtT^ ;  and  the  offender  (hall  ^be  burned  in  the  hand,  and 
191-  *  '  forfeit  all  his  goods  and  chattels.  By  ftat.  19  Geo.  3.  Cr  74. 
^9  Geo.  3.  c.  74.  f.  2  &  4.  the  burning  in  the  hand  may  in  the  difcretion  of 

the  court  be  changed  to  a  moderate  fine ;  but  not  to  whip* 
ping:  but  this  does  not  prevent  the  court  from  atfo  adjudg* 
ing  the  oflfendei  to  be  imprifoned  for  any  term  not  exceeding 
a  year. 

The  benefit  of  clergy  ia  however  taken  away  by  the  ftat* 

t  Tac.  X  c.  8.      ^  J^^*  '*  ^'^'  (commonly  called  the  ftatute  of  ftabbing)  in 
Vtdcfo^L  28.    one  fpecier  of  krlling,  though  done  upon  a  fudden  provoca- 
tion \  namely,  the  offence  of  mortally  ftabbing  another  under 
certain  circumftances. 

Hmieiit  m  thi       With  xtfftd  to  indi£lments  lor  homicide  on  the  high. 

Ffft/x^tV  ^^^  before  the  admiralty  feflions,  under  the  ftat,  28  H.  Z. 

sHaiCf  369.       cl  15. }  inafmuch  as  %he  marine  bw  does  not  aHow  of  clergy 

in  any  cafct  if  the  h€t  appeared  upon  the  evidence  to  be  no 
more  than  manflaugfater  at  common  law,  the  prilbncr  waa 

19  Geo.  3.e.  37.  pnor  to  the  fiat,  39  Geo.  }•  c  37.  oonftaatly  direAtd  to  be 

V  ^*  acquitted.    But  now  by  f.  2.  of  thai  aA|  <<  perfisna  tvied 

for  nuirdec  or  manflaiightef  coBimittcd  upoa  the  iea,  bf 
virtue  of  any  comouffioii-  disaded  ander  the  former  aft|  and 
fouad  guilty  of  naaoflaoghter  only,  ibaU  be  entitfed^to  receive 

Uie 
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the  benefit  of  clergy  in  like  manner;-  and  (h«I>  be  fubjeft  to  CK.  v.  f  4. 
the  Taimc  panifhment,  as  if  they  had  eomoittted  fuch  man-  ^^fi^^n^*^* 
ilaughter  on  the  land/^ 

The  cafe9  falHng  nnder  the  bead  of  manflaughtef  are 
either,  ift,  where  death  enfaes  from  afiioni  hi  themfehres 
unkwful,  but  not  proceecUng  from  a  malicioos  or  felonious 
intention;  idly,  from  a£tion8  in' themftlves  lawfiH,  but 
done  without  due  care  and  ctrcumrpeAioh  for  preventing 
mifchief }  3(^ly,  where  death  eniucs  upon  a  fudden  combat 
or  affray ;  or,  4thly,  from  heat  of  blood  upon  a  reaibnablc 
provocation  given. 

3.  Thd  lafl  kind  of  felonious  bomiciHe  is  that  againft  a         k  0 
man's  own  life,  which  denominates  the  party  flaying  himfelf      ^iio  dtfi. ' 
feh  defe.     This  is  where  any  one  wilfully  or  by  any  malicious  \  {fjj?  ci!i. 
a£i  caufes  his  own  death.    The  law  regards  this  as  an  hei-  ''9*  >9o. 
nous  offence,  though  the,  party^mfelf  may  at  firft  view  ^ide\ht  be'it 
appear  to  have  been  the  only  fufierer :  for  as  the  public  have  c*»*p*«  «'•'*» 
aright  to  every  man's  afliftance,  he  who  voluntarily  kills  '^^^l   "^ 
him&lf  is  with  rcfped  to  the  public  as  criminal  as  one  who 
kills  another.     It  is  equally  an  c^ence  againft  the  fnnda* 
mental  law  of  fociety,  which  is  protection.    The  law  has 
therefore  ordained  as  fevere  a  puniQiment  for  it  as  the  nature 
of  the  cafe  will  adqfut  of,  namely,  an  ignominious  burial  in  1  Hawk^c^'ij. 
the  highway  with  a  ftake  driven  tbrough  the  body;  and  a  ^''^^ 
forfeiture  of  all  the  ofFeiider's  goods  and  chattels  to  the  kbg,  4BiK.'coaC 
The  ufual.indances  of  this  fort  oif  offeree  are  either,,  ift,  '^ 
where  fclo  de  fe  intended  his  own  death  ;  or,  adly,  wh^re  he-- 
intended  fome  other  felony,  in  attempting  i^hich  he  accU 
denully  flew  himfelf^ 

There  arc  other  degrees  of  homicide  which  da  not         « (j. 
aunount  to  felony,  but  are  either yi^>iii*/^,  or  excufMe.  JuAifM^i*. 

I.  To  make  homicide yij^if&Mr,  it  muftarife  from  an  ioi*  >Hawk.ch.»8. 
perious  duty  prefcribed  by  the  law,  or  be  owing  to  fome  un-  ''  *'  *** 
avoidable  neceffity  induced  by  the  aa  of  the  party  kiUedf  Poft.s79.i8?^ 
without  any  manner  of  fault  in  the  party  killing.    In  thcf^  %*^*'  ^™»* 
cafes  it  is  now  clearly  underftood  that  the  jury  may  aoq«it  >  "^e,  471. 
the  party  generally,  without  obliging  him  by  &ffiectal  finding  ittiJ^jai* 
of  the  matter  to  pnrchafe  bis  pardon  under  the  ftatute  of  3inft-Vi4-*  * 
Plottceftcr,.  c  5.5  and  no  forfeiture  is  iacuntd.  .     J«T."iS^ "' 

2*  Homicide 
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ch.  V.  ^6  2.  Homicide  i$  only  excufahU  where  the  party  killing  is  not 

iu\Ju  hlZc\d€.  altogether  free  from  blame ;  but  the  neceflity,  which  renders 

■  it  excufable,  may  be  faid  to  be  partly  induced  by  bis.  own 

ExcujMe.  afl^     ^nj   Ijgjg  ^j^g  p,,fy   feemcd  formcrlT  not  entitled 

Fo<t.  279.  289.  •  r\       r  • 

I  MS.  Sun.  39.  to  a  verdiA  of  acqaittal,  but  the  jury  would  find  the  faQs 
I  nil-  478.  Specially;  on  which  the  court  would  bail  the  party,  wbofe 
49^-  goods  were  forfeited  at  common  law^  to  the  next  ftffions  or 

Fuiil^acl'ace  *^'"* »  ^^^  "P®"  Certifying  the  record  into  Chancery,  a  par- 
>-»  k  don  iffued  of  courfe  under  the  ftatute  of  Gloucefter,  c.  9. 

r.  25!*  ^  *^'  ^o  li^vc  them  reftored,  without  any  application  to  the  king^ 
%  Ha«*k.  ch.  37.  only  paying  for  fuing  out  the  fime.  Of  late  years  however 
4Biac.C0m.18S.  it  has  been  more  frequent,  in  cafes  even  of  excufable  homi* 
MS.  Burner,4i.  ^y^^  f^^  ^^  ^^^^  ^^  dire£l  a  vcrdid  of  acquittal. 

The  feveral  defcriptions  of  homicide  referable  to  either  of 
the  two  lad  heads  come  next  to  be  conGdered, 

X  «,  I.  Homicide  ex  necejfttate^  which  is  of  three  forts : 

sdJZiUl^i'^f         '•  ^"  advancement  of  juftice,  which  is  juRifiable  hj  permi/^ 
jilftu*.  Jim  of  the  law.     This  is  where  perfons  having  authority  to 

»7o»  >»»•  arrcft  or  imprifon  others,,  or  to  feize  goods,  or  interfering 
to  preferve  the  peace,  and  uGng  proper  means  for  th^t  pur- 
pofe,  are  reGlled  in  fo  doing,  and  the  party  reGfting  is  killed 
in  the  flruggle ;  or  where  a  felony  has  been  committed,  or  a 
dangerous  wound  given,  and  the  offender  flies  from  judice; 
if  in  the  purfuit  the  party  flying  be  killed,  the  perfon  killing 
is  juftified,  provided  the  other  could  not  be  otherwife  over- 
taken. Here  is  conGderable,  1  ft,  What  caufes  or  warrant 
ibiU  juftify  the  killing  of  a  perfon  reGfting  or  flying  from 
an  arrcft.  xdly.  To  whom  fuch  juftificacion  (hall  extend. 
h  iirrwfiiHi  0/  2.  Homicide  in  execution  ofjujlice;  which  is  JuJRfiabk  by 
Jv''^'  7^^  command  of  the  law.  This  is  the  carrying  into  execution 
the  fentence  of  the  law  on  malefactors  poncfemned  to  death* 
Herein  has  been  generally  conGdered,  id.  How  far  the 
execution  may  vary  from  the  fentence ;  adiy.  How  far  a 
want  of  jurifdiAion  in  tfaofe  who  pafs  the  judgment  (hall 
afle£b  themfelves  or  thofe  who  clu^y  fuch  judgment  int« 
execution  ;  sdly^  How  far  they  are  zffeCttd  by  the  execu- 
tion of  an  erroneous  judgment ;  4thlys  To  what  exten^  a 
falfe  witnefs  is  implicated. 
/•  i^trnt^ptr-  3.  Homicide  m  defence  of  perfon  or  property  under  certaiii 
>•  ^tr<^tj,     circumftanccs  of  ncccffity.    TMs  is  cither  juJH/letfe  by  per^ 

s  mijffloti 
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miJpGnol  the  law,  or  ovXyexcufable^    Firft,  That  nccefllty,    fch.  v.  §7, 

ViKxch  juftijies  a  man  in  killing  another  who  comes  to  com-  ^*  »^^^'«'*»  «* 

mit  a 'known  felony  with  force  againft  hisperfon,  his  habit-  *    '     _ 

attoni  or  his  property.     In  fuch  cafes  the  injured  party  may  Foft.  27|»  5,  9, 

repel  force  by  force,  and  is  not  obliged  to  retreat,  but  may  **• 

purfue  his  adverfary  in  order  to  fecure  himfelf  from  danger. 

Secondly,  That  which  only  excufes  him  who  kills  another  in  ^^^'  *76f  7- 

his  own  defence  upon  a  fudden  combat,  having  firft  retreated  ,84, 5. 

as  far  as  he  could  with  fafetv,  and  with  a  view  of  declining  \^j\  ^'""' ^l* 

the  combat,  before  any  mortal  blow  given ;  and  having  no  c  $• 

other  poflible  or  at  leaft  probable  method  of  cfcaping  his  ^^^'  ^'  ♦♦"  5^' 

own  immediate  deftrudion  or  great  bodily  harm.    This  is 

denominated  in  legal  phrafe  ^*  homicide  fe  defendendo  upon 

chance-medley."     Here  chance-medley  is  ufed  in  the  proper 

fenfe  of  the  word,  as  will  be  prefently  remarked.    There  is  Dale  ci».  gt. 

a  third  fore  of  dire  necefiity,  which  is  not  induced  by  the 

fault  of  either  party,  where  one  of  two  innocent  men  muft 

die  for  the  other's  prefervation  i  this  has  been  holden  by' 

fome  to  ht  jufiifiable ;  perhaps  it  may  more  properly  be  con- 

fidered  as  txcufahle :  jujlification  is  founded  upon  fome  pofi- 

tive  duty ;  excufe  is  due  to  human  infirmity.     The  queftions 

ufually  made  on  the  two  former  heads  are,   1  ft.  In  what  in- 

fiance  the  party  killing  may  attack  or  purfue  ?   2dly«  Where 

ht  is  bound  to  retreat  i   3dly,  Where  the  plea  of  necefiity  * 

fails  him  altogether,  notwithftanding  fuch  retreat  ? 

a.  The  other  kinds  of  homicide,  not  feloAtous,  and  by         (8. 
law  deemed  ipccufabhf  are  when  the  cfeath  happens^either  by  n/t^aJvtnture^nd 
mi/adventure^  or  by  cbance^medley^  properly  fo  called.  tktmi^mM^. 

The  ancient  legal  notion  of  homicide  by  chanee-medley  ^inft.  55.7. 
was*  when  death  enfued  from  a  combat  between  the  parties  ^'^^\ 
upon  a  fudden  quarrel;  but  it  has  fince  been  frequently 
confounded  with  mtfadventure  or  accident*    Homicide  by  Foft.  %%%. 
mifadventure  is,  when  a  man  doing  a  lawful  ad,  without  any  J  ^^^  ***•  *»• 
intention  of  bjodily  harm,  and  ufing  proper  precaution  tapre-  iHaie«47a. 
irent  danger,  unfortunately  happens  to  kill  another  perfon. 
This  is  one  fpecies  of  excufabU  homicide.    But  inafmuch  as  4BUu:.Con.its. 
no  blame  is  impttta)3le  in  any  degree  to  the  party  under  the  ^^^^  ^*  ^* 
eircumftances  above  fuppofed ;  and  on  the  contrary,  fuch  an 
one  feemy  more  entitled  to  compaflion  thin  Co  cenfure ;  it 

feemt 
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cib.  V.  (t.    feemt  to  be  now  fettled,  whatever  may  have  been  formcrff 
Mfadittmhiru    |ijo^,ght,  that  thc  juTy  undcT  the  diredton  of  the  court  may 
Kwit%\tA.ufi.  acquit  the  party  generally,  without  putting  hfan  to  purchafe 
315*  a  pardon  under  the  ftatute  of  Glouccftcr^  c.  9.    The  9& 

St.t.  of  Mint,  upon  which  the  death  enfues  muft  be  lawful  in  itfeif ;  /or  if 
Foil.  iSS.  it  be  malum  in  fe>  the  cafe  will  amount  to  felony,  either 
^/iitei«,  murder  or  manflaughter,  according  to  the  circomftances.  If 
^Hr^**  it  be  merely  malum  prohibitum,  as  (hooting  at  game  by  an 
Aa'tc,f.6.  *  unqualified  perfon,  that- will  not  vary  the  degree  of  the 
F«t.s5<.         offence.    The  ufual  examples,  under  this  head  are,    ift, 

where  death  enfues  from  innocent  recreations  \  adly,  from 
mpderate  and  lawful  corre£lioii  .in  foro  domeftico}  3dly, 
from  a£ls  lawful  or  indifferent  in  themfelves  done  with  pro- 
-per.iind  ordinary  caution. 

^  Q.  .Having  thus  afcertalned  the  terms  made  ufe  of  in  our 

VhtftfvnaUUOi  law  for  denoting  the  different  degrees  of  guilt  in  homicide^ 
%^tltiffJ!ti  it.  and  the  nature  of  the  punifiiments  which  may  be  tnfliAed 
firtmtumud,     on  the  ieveral  offenders}  I  now  proceed  to  die  confideration 

^  the  fads  conftituting  the  feveral  offences,  and  the  invefti- 
.gation  of  thofe. principles  on-  which  are  founded  the  feveral 
gsadations  of  guilt  above  ennmeratcd.  The  fubjefk  of  homi- 
.  cide  has  ufuaHy  been  treateil  of  junder  artificial  terms }  but 
Aaie,  114*  for  the  reafoos  firft  mentioned  J  have  thought  tt.ferviceable  to 
attempt  a  moiv;  natural  arrangement  of  it*  Homicide  will 
therefore  be  confidered  as  it  arifes, 

L  From  malici  afireibdugbt  tkfn/si  nvber§  ih$  JeSieraU 

purfrfioftht  perpeirdtpr^voi  t&  deprive  amibiT  §flife^  §r 
d0  Um  feme  greai  bodily  barmm 

IL  Frmniran/^riofpifjfi»f$$rieeaofUoedi^'tdkemfou  t§ 
ie- confidered.  under  tubda  rircnm/ldnees  if  mff 
.      tbai  the  aS  dom,  tbougb  inientionmi  ofdeaihor- 

harmf  tvas  noiibe  refkli of  u  cool dMereie jitdgtftmi  and 
mnHgnHjrfbeariphuiimpntnbhiolmmeMit^UwUfedimem 

III.  In  tbe  pr^utkn  of  fime  oiber  criminal  or  unUiHa/n!  e^' 
orpurpofe^  tvberein  deM  enjktj  Olkicrafff  i^  or  t^de  ttfe 
prineSpni  intent* 

IV.  Prom  impropriety f  negBgencCy  or  accident,  in  tie  prtfecU'^ 

tion  of  an  aS  lavfulm  iifelf,  or  intended  at  afport  or  re» 

creation* 

'  2  *  V.  From  • 
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V.  From  nteeffity  w  irftna  rfa  maifs  perfin  w  fr9pertf%  ^  *SZ;^^, 
^the  properly. or, perfotii  of  others.  lf€^]*%^  &e. 

VI.  In  adfksncement  or  oMeeutim  of  the  laws.  ■ 

VII.  It  noill  be  conftdered  hwifar  all  or  any  of  thefe  conftder^ 
atlons  and  circumftanees  vary  the  nature  of  the  offence  or 
applied  to  mafiers^  hufbands^  or  ecclefafticalfuperiors^  killed 
by  their  fervantSf  tvives,  or  inferiors. 


I.  Homicide  from  Malice  aforethought  exprefs\       5«o. 
where  the  deliberate  Purpofe  of  the  Perpetrator 
was  to  deprive  another  of  Life  ^  or  do  bimfomc 
great  bodily  Harm.  ^ 

This  either  arife8» 
X.  prom  a  partict^ar  malice  to  the perfon  hilled. 
S.  From  a. particular  malice  to, one,  which  falls  by  mi/iaie  or 

ascidp^i  upon  another :  or» 
3*  Jl^om  a  general  malifc  or  deproptd  isulination  to  mfiiieff 

f^U  fuhero  it  m^. 

I.  The  malice  is  cither  direAed  againft  the  life  of  an-        ^  f  i. 
other,  or  asatnft  a  man's  o^^n  life.  Ffmpsnkiiar 

Having  before  explained  the  meaning  of  the  word  malice,  atfid. 
as  applied  to  homicide,  under  the  definition  before  given  of  A«»»<'«a« 
.murder,  it  is  only  nece^ary  tp  fay  here,  that  in  all  cafes 
where  the  homicide  is  founded  upon  fuch  pre-concetved 
malice,  whatevermightbe  the  immediate  occaGon  of  exerting  iMS«S«aktS9. 
it,  the  crime  amounts  to  niurder. ,  The  grofler  ioftanoe^  of 
wilful  murder,  where  the  malignity  of  the  heart  is  apparent, 
need  no  explanation  :  the  circumftaaces  of  every  fuch  cafe, 
are  peculiar  to  itfelf.    Perhaps  Ilrong  circumftantial  evidence 
in  cafes  of  ^riniesJik^  this,  comihitccd  Foi^  dif  moft  part  ia 
4ecret|  is  the  mod  fa^^isfaQory  cf  any  from  whence  to  draw 
'  Ae  cqndufion  of  guil( :  for  men  may  be  fedaced  to  perjury 
.bymany  bafe  motives,  to. which  the  fecret  nature  of  the 
oflhbnce  may  fometime^  afford  a  tfmptatioQi   but  it  caa 
Xcarccly/ happen  t^at  many  cjyrpumftjoices,,  e(jpecia|}y  sf  they 
jbe  fuch  over  which  ^he  ace ufcr  could  havp  no  control,  foni»» 
ing;  altogether  the  links  of  a  tranfa£Uon,  ihould  all  unfortu- 
nately 
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Ch.  V.  §  t  r .    nate!y  concur  to  fix  the  prefumption  of  guilt  on  an  indivi  Juaf « 
Tr^^ualar    ^^^  y^^  f^^^j^  ^  conclufion  bc  erroneous.     Lord  Hale  how- 

usjid,  ever  recommends,  that  in  thefe  cafes  there  (hoald  be  evidence 

"  of  the  dead  body's  having  been  found ;  to  which  perhaps  it 

sH«k»  ft9o«       jjjj^y  ^  added,  that  the  conduct  of  rhc  perfon  accufed  (hould 

appear  fuch  as  is  reconcileable  with  the  fa£ts  alleged  in  proof 

I  Hate,  451;      of  his  guilt.     Lying  in  wait,  antecedent  menaces,  former 

'  grudges,  and  concerted  fchemes  to  do  a  petfou  fome  bodily 

harm,  are  fome  of  the  many  circumftances  which  are  evi* 

dence  of  a  particular  malice.  ^ 

€  1 2.  "^^^  implication  of  malice  arifes  in  every  inftance  of  homicide 

Mi^iut  ^  im^li'   amounting  in  point  of  law  to  murder :  and  in  every  charge  of 

Foft'ftss.  '       murder,  the  h€t  of  killing  being  firft  proved,  all  the  ctrGum<« 

" '^«»45|-       ftances9f  accident,  neceiCty,  or  infirmity,  are  to  bc  fatisfac- 

torilyprovedbytheprifoner,unlefstheyarife  outof  the  evidence 

produced  againft  him.     But  it  is  intended  here  only  to  f^eak 

of  the  more  deliberate  and  depraved  fpecies  of  that  offence, 

where  the  mind  has  brooded  upon  its  prey,  and  marked  out 

the  obje£l  of  deftrudion  in  cool  blood.     And  therefore  fuf- 

iice  it  to  fay  upon  this  head,  that  in  all  cafes  where  it  appear* 

that  there  was  an  interval  of  reflefliori,  or  a  reafonable  time 

for  the  blood  if  it  had  been  heated  to  cool,  after  which  the 

deadly  purpofe  is  effe£led  ;  however  grievous  the  provocatioh 

may  have  been,  the  party  killing  is  guilty  of  murder  i  for 

•*  rewgMHteif     vengeance  belongs  not  to  man.    Let  it  alfo  be  remembered;^ 

"  '^pU'^jaitf    ^^*^  however  a  provocation  deceived  may  rebut  the  implica* 

«<  tkt  Lwd*^      tion  of  malice,  it  will  be  no  anfwer  in  alleviation  to  cxprefs 

MS.?racy,' 47!  malice  proved.     And  therefore  if  upon  a  provocation  re* 

1  H*^^  '^^'       ceived  one  party  deliberately  and  advifedly  denounce  venge- 

Oncb/ic^fc.      ance  againft  the  other,  as  by  declaring  that  be  mil  have  his 

i*f  •*■';  '♦??•  bloody  or  the  like,  and  afterwards  carry  his  defign  into  execu- 

tion,  he  will  be  guilty  of  murder  $  although  the  death  hap- 
pened fo  recent! y.after  the  provocation  as  that  the  law  might, 
apart  from  fuch  evidence  of  exprefs  malice,  have  imputcA 
the  %Gt  to  unadvifed  pai&on.  But  where  freOi  provocation 
intervenes  between  pre-conceived  malice  and  the  death,  it 
ought  dearly  to  appear  that  the  killing  was  u^on  the  ante- 
cedent malice;  which  may  be  di£Bcult  in  fome  cafes  to 
Ihevr  fatisfadorily,  if  the  new  provocation  were  a  grieirottft 

one. 
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tikt.     In  fuch  cafcsj  fays  Hawkins,  it  (haH  not  be  prcfumcd    Ch.  V.  §  iji« 

'  11         ri  t,.  .  .i-.  tt_      ^^-^  pmrtKuUr 

that  they  fought  on  the  old  grudge,  unlefs  it  appear  by  the  ^n.e  to  tb*  Jf- 
whole  circuq;^ftances  of  the  hGt.    But  with  refpcft  to  poi-  '"Z'^* 
foningy  that  ntceflarily  implies  malice^  however  great  the 
provocation  may  have  been,  becaufe  it  is  a  deliberate  att.  r.  30. 
On  account  of  its  (lugular  enormity,  it  was  made  treafon  by  i^^J^***^** 
the  ftat.  22  H.  8i  c.  g.;  but  that  was  afterwards  repealed  by  3  inft.  48. 
ftat.  X  Ed.  6,  c.  12.  f.  10  &  13.   which  again  makes  it  wil-  *^^  100. 
ful  murder,  and  takes  away  clergy^  f  oft-  68, 

Not  only  he  who  kills  another  in  a  deliberate  duel,  let  the       Dutlrmg. 
provocation  have  been  what  it  may,but  his  fccond  alfo  is  guilty  xV^*e*JjiJ/.J^J* 
of  murder  :  and  it  has  been  doubted  whether  this  does  not  sBoiftr  1711^ 

I  Roll    R.eii 

extend  even  to  the  fecond  of  him  ^ho  was  killed,  becaufe  the  ^^^^  /^    ^* 
death  happened  upon  a  compaA  in  which  all  were  engaged,  ^o^*  ^-  59* 
But  I  (hall  have  occaGon  to  revert  to  this  queftion  in  another  Poft.  C 14. 
place,  to  which  I  refer. 

If  A.  by  force  take  the  arm  of  B.  in  which  is  a  weapon^  i  Halft^  5i»434«> 
and  therewith  kill  &,  A.  is  guilty  of  murder,  but  not  B.   But 
1^  if  it  be  only  a  moral  force  put  upon  B.,  as  by  threatening  him 

^  with  durefs  or  imprifonment,  or  even  by  an  afTault  to  the 

peril  of  his  life,  in  order  to  compel  him  to  kill  C,  it  is  no 
legal  excufe;  whatever  conGderation  fuch  a  peculiar  cafe  as  #V«poft.f.  6r. 
the  laft  might  dcfervc  in  refpe£l  of  puniQiment. 

The  manner  of  prdcuring   the  death  of    another  with        J  13. 
malice  is,  generally  fpcaking,  no  otherwife  material  than  as  ^««''  •fp^* 

^r       I  f  1  t    fi  •  •  1         1  •    I     •     •  curing  {featk  n9t 

the  degree  ot  cruelty  or  deliberation  with  ^hich  it  is  accom*  materisl,  Mur* 
panied  may  in  confcience  enhance  the  guilt  of  the  perpctra-  ^^^r,  if  fy  mMiia. 
tor  ;  with  this  rcfervation  however,  that  the  malice  mufl  be  Sum,  50. 
of  corpora!  damage  to  the  party.     And  therefore  working  '^   .   ^  * 

upon  the  fancy  of  another,  or  treating  him  harfhly  or  un- 
kindly, by  which  he  dies  of  fear  ot  grief,  is  not  fuch  a  killing 
as  the  law  takes  notice  of.     But  he  who  wilfully  and  deli-^  iHiwk.ch  jr. 
befately  does  any  aft  which  apparently  endangers  another's  .'j^V^U. 
life,  and  thereby  occafions  his  death,  (hall,  unlefs  he  clearly  4BUC.  Coia. 
)  prove  the  contrary,  be  adjudged  to  kill  him  of  malice  pre-  *^*     « 

penfe* 

Such  Was  the  cafe  of  him  who  carried  his  fick  father  againft  Palm.  54^. 
llis  will  in  a  fevere  feafon  from  one  town  to  another,  by  rea-  '  Hil*"it.^t2.\i. 
iba  whereof  he  died ;  and  of  the  harlot  who  being  delivered  f.  5-  &• 
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ci.  r.  ^  If .  of  a  dnU  left  tt  ia  an  orchard  corcsed  only  ^irith  leareviai 
m0«»/Cm^i^.  v'lttcii  condition  k  vas  kilied  by  a  kite:  and  of  another  vbo 
«««>/.  hid  her  child  in  a  hogftye^  where  it  wm  deYonred.    Svdi 

j^  ^^  alfe  was  the  cafe  df  du  fwiii  oficera  vh»  fliifitol  a'  dbJU 

Paim.  ^^!  ^^'  ^ni  parifli  t»  pari (h^  till  k  died  Car  want  of  care  and  fitfte* 
43iicCom.t97.  aancc. 

X  Hair,  43».  One  iiife^led  with  the  plag«e  going  abmalf  wfacwbf  aa-t 

other  catdies  llic  itt£e£lion  ai|d  dies,  fecBM  guikf  of  a  great 

mifdemeanor  at  leaft :  and  if  he  did  k  wilfttlly  to  dcftrof 

attotkeri  Lordliak  doubts  witttlier  it  vonld  not  be  annrder. 

An  ntfa&ed  perfen  going  oot  and  coaveiCag  in  compmy 

with  an  infedtiona  fore  upon  fatm^  after  conmaad  bf  the 

inagiftrates  to  remain  at  l^pmc,  was  made  £e!ooy  kj  the  ftat* 

<tu1|b»0Jic.i;  2  Jac.  !•(  bat  that  ftatnte,  afser  having  been  centknied  for 

<•  3>-  ^'  7*         {^^  Asaty  h  now  expired.    Tet  atf  ofcice  of  this  loft  in 

Ao'Ceo     c  8     ''^^^^^  ^^  quarantine  is  now  made  felony  without  'Ckrgy 

^4^.]^«-    bjr  the  ftai.  40 Geo.  3.  c.  9o. 

Whether  an  andiilment  for  murdex:  conld  be  naintainfid^ 

lor  kiUiog  a  female  infant  by  raviflitng  bee,  was -made  a 

L«(!a*t  cafe,        (faediott  in  Ladd's  cafe ;  bnt  the  jtidges  to  whom  it  was  le^ 

*773jfM^- Jw*-  furred  gave  no  opinion   upon  it,   as  the  indi^Unent  was 

holden  bad  on  another  point. 

But  where  the  death  enfued  rather    from    incaiitiooa 

neglcft,  however  culpable,  than  from  any  adual  malice  or 

wilfal  difpofition  to  injure  another,  or  obfttnate  perfeverance 

•    in  doing  an  a£i  neceffarlly  attended  with  danger,  and  regard* 

lefs  of  the  confeqaeoces,  the  feverity  of  the  law  may  admit 

of  fome  relaxation  :  but  the  cafe  muft  be  ftriAiy  freed  from 

StfTreafrrOH.  thefc  latter  incidents.     As  in  the  cafe  of  Self,  who  upon 

M^  gVoM-  t     ^^^  apprentice  returning  to  him  from  bridewell,  wliithcr  he 

[rifle  "^^ee^      had  been  fent  for  mi.behaviour,  in  a  loufy  and  diftempered 

7-.91  n  i'.-/  *  condition,  did  not  take  that  care  of  bim  which  his  Gtuatioa 

Sell.  P4P » And    required,  and  which  he  might  have  done  ;  the  appreatioe 

<>.  R.  F«t».    ''  not  having  been  fuffercd  to  be  in  a  bed  on  account  of  the 

«/^9>>  vermin,  but  being  made  to  lie  on  the  boards  for  fonac  ilmQ 

witbout  covering  and  without  common  medical  cvlmc*    hk 

this  cafe  the  medical  perfons  who  were  examined  weM  lof 

opinion  that  the  boy's  death  was  moft  probably  oocjffioned 

by  his  ili-treatment  in  bridewell,  and  the  want  of  Qui  ^^ivtn 

he  wc  nt  home ;  and  .ih^y  inclined  to  diink,  that  if  lie  l^a4 

.i  5  been 
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t)cen  properly  treated  whcir  he  came  home  he  might  have    Ch.  V.  §  i$. 

*  '  Pr'-m  particular 

tecovered.    But  though  fome  harfli  expreflions  were  proved  maitce  to  ttt  df 
to  have  been  fpokcnby  the  prifoncr  to  the  boy,  yet  there  was  ''^ 
no  evidence  «f  any  perfonal  violence  having  been  ufed  by  the 
prifoner:  and  it  was  proved  that  the  apprentice  had  had 
lofficicnt  fttftenance:  and  the  prifonenr  had  a  general  good 
charader  for  treating  his  apprentices  with  humanity;  and 
iMd  made  ttppKcatioti  to  get  tfiis  boy  into  the  hofpitai.     Un- 
4er  Hhefe  circttmftances  the  Recorder  left  it  to  the  jury  to 
c»niider  «4ied)er  his  deadi  wtre  occafioncd  by  the  ill-treat- 
ment he   received  from  his   mafter  after  returning  from 
bridewell^  Mid  yrhcthor  -that  ill-treatment  amounted  to  evi« 
4ence*of  m^oe,  ki  wiMch  cafe  ikej  were  to  find  him  gtrihf 
of  murder.     At  the  fame  time  they  were  told,  with  the  con- 
currence of  Mr.  Juftice  Gould  and  Mr.  Baron  Hotham,  that 
if  tiuiff  thangbt  otlicrwife,  yet  as  it  appeared  that  the  prilbn- 
er'^  conduft  towards  his  apprentice  was  highly  biameaUe 
Md  impi>cipcr«  <hey  might  under  ail  thHe  circumdanccsiind 
lltmguitty  of  oiffnilattgbter^  which  they  accordingly  xiid. 
And  upon  the  queftion  being  afterwards  put  to  the  judges,  E^ft.  ,5 Geo.  3. 
whe&er  tlie  vesdifi  were  well  found,  they  all  agreed  that  the  [f^  |*^*„d\^!^ 
ftibntt  ibould'be  burned  in  the  band  and  difcharged  (^).      hurft  j.) 

Malice  may  be  dire'ftcd  ac^inft  any  perfon  within  the         x  j^^ 
k5ng*«  peace.     Therefore  to  kill  an  alien  enemy  within  the  JgaUfi  whom 
kingdom  is  murder,  iinlefs  in  the  a£tual  heat  and  exercifeof  '^^/^gf"^  * 
war.     So  to  kill  one  attainted  of  felony  other  wife  than  by  a  i  Hale,  413. 
biwfal  execution ;  xx  one  in  a  praemunire.     But  to  kill  a  ^  ^J^'  ^^  *' 
child  in  its  inother'^  womi)  is  «io  murder,  bat  a  great  mifpri-  Sum  <;3. 
fba:  Joid  Staundford  and  Lord  flale  «re  of  the  fame  opinion,  \,  X. 
fwen  whcfte  the  child  it  .bom  alive,  and  afterwards  dies  by  St^undf.  ax. 
Tcafon  of  the  potion  or  bruifes  it  received  in  tlie  womb:  ^    ' 

(a)  I  have  b:tn  the  more  particuiar  to  ftatlng  the  ground  of  the  deciGon  io  this 
cafe  becaufe  Mr.  Juliice  Gould*8  note  of  the  cafe,  fiom  whence  this  is  taken,  is 
ftidently  dHlwent  from  anoikert^poit  (Lteach,  C.  C.  t^^)  of  the  opinion  of  the 
Jviff*  siiii  «t|is  cade ;  fr^m  whenoe  ^u  vif bt  ht  ooUtiied  that  there  couU  be  no 
grafiAtioo  of  .^uUt  \d  #«a)auer  of  tbU  i&tl,  where  ar  mafter  by  his  Ui  conditio  or 
negligence  had  occafigoed  or  accelerated  the  death  of  his  appreotice^  but  he  muft 
«ihcr  be  fonvA  girthy  of  mosder  or  acquhted  :  a  coocbfion  which,  whether  well 
pr  iMIbiuMbdy  ttitmir«n«ot«bs.itatB^m^Mn.tbis  ftatciamt  of  th*«^^  The 
StfQg  Qfuniop  hornet M  ftjitfid  io  the  Ol  3«  -fieffiooA  ^»f^u  to  Jaawc  -^m  ihtopa 
«tt(  by  ikfi  Hemdcr  in  W4dc*i  cafe  Juefpre  xe%:re4  W  ii^  the  4Kiai:|in. 

0^2  ^hich 


£28 


Fr9mpartkmUF 
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(y  Homicide 

{From  Malice  aforetbrngbt  exprefs\ 

which  opinion  they  fcem  to  ground  on  the  difficulty  of  ai^ 
certaining  the  hJOi :  certainly  not  a  fatisfa£lory  reafon,  where 
the  fa£l  b  clearly  eftablilhed ;  and  according  to  all  other 
opinions  the  latter  is  murder. 

Malice  may  be  exerted  againft  a  party  in  his  abfence  ;  as 
where  A.  lays  poifon  for  B.  in  his  viAuals,  which  B.  after-* 
wards  takes  and  dies.  So  where  A.  procures  an  ideot  or 
lunatic  to  kill  B.,  which  he  does«  In  both  inftances  A.  is 
guilty  of  the  murder  as  principal^  and  B.  is  merely  an  iiu 
flrument. 

If  one  perfuade  another  to  kill  htmfelf,  the  adTifer  is 
guilty  of  murder.  The  fame,  if  he  kill  the  party  by  his  own 
command. 


^1)9C  t.  C.  17. 

made  per pcciuU 
hy  16  Car.  i. 


sM^.  S«ai.4J8. 

Kel.  3«y  3- 

a  Hawk.  ch.  46. 

r.  43- 


O.  B.  Dec.  xjy 
16S9. 


^HakfSSf. 


•  One  kind  of  wilful  murder  upon  exprefs  malice  dcferres 
particular  notice ;  becaufe  on  account  of  the  difficulty  at* 
tendant  upon  the  proof  of  the  fzSt  the  legiflature  have 
thought  it  neceflary  to  make  fpecial  provifion  for  facilitating 
the  dete£lion  of  it.         \ 

By  the  ftat.  21  Jac.  i.  c.  27.  it  is  enabled,  <<  that  if  any 
woman  be  delivered  of  any  ifltie  of  her  body,  which  being 
born  alive  (bould  by  the  laws  of  this  realm  be  a  baftard  ; 
and  that  (he  endeavour  privately  either  by  drowning  or 
fecret  burying  thereofj  or  any  other  way,  either  by  herfelf 
or  the  procuring  of  otberSj  fo  to  conceal  tlie  death  thereoff 
as  that  it  may  not  come  to  light  whether  it  were  bora 
alive  or  not,  but  be  concealed :  in  every  fuch  cafe  the 
faid  mother  fo  offending  (hall  fuffer  death  as  in  cafe  of 
murder,  except  (he  can  prove  by  one  witnefs  at  the  lea(t, 
that  the  child  whofe  death  was  by  her  fo  intended  to  be 
concealed  was  born  dead." 
'  This,  being  a  very  fevere  law,  has  been  always  conftrued 
mod  favourably  for  the  unfortunate  obje£t  of  accufation. 
jf  (he  called  for  help,  or  confeffed  herfelf  with  child,  (he  is 
not  within  the  conftruflion  of  the  ftatute ;  and  then  it  will 
lie  on  the  profecutor  to  prove  that  the  child  was  born  alive 
and  murdered.  Upon  the  fame  principle  evidence  is  always 
allowed  of  the  mother's  having  made  proviGon  for  the  births 
fts  a  circumftance  to  (hew  that  (he'  did  not  intend  to  conceal 
it.  Again,  if  the  child  be  born  before  its  time,  which  Is  to  be 
i  coUeacd 
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toXie&ti  from  circumftances,  as  if  it  have  no  hair,  or  nail8|     ch.  v.  f  15. 

ihis  is  prefump^ive  evidence  that  it  was  born  dead  \  but  it  ^JI^/JTSTSI- 

xnuft  be  left  to  the  jury  upon  all  the  circumftances  of  the  »^<^« 

cafe.    At  all  events  if  there  be  no  concealment  proved,  the  ■ 

cafe  (lands  as  at  common  law ;  and  the  woman  is  not  put  to         *^ 

the  abfolute  neceflity  of  proving  that  the  child  was  bom  dead* 

And  even  the  prefence  of  an  accomplice  has  been  holden  to 

take  the  cafe  out  of  the  ftatute.    Jane  Peat  was  indi£ted  for  RezT.ja^ePmit, 

the  murder  of  her  baftard  child,  and  Margaret  Peat  her    ,7^"  *"' 

mother  was  indi£ted  at  the  fanie  time  for  being  prefent  S?2'|^f'^* 

aiding  and  abetting.     It  appeared  that  the  prifoner  Jane  iw.  3.  tit.  6.  £4. 

when  in  labour  was  heard  by  perfons  in  an  adjoining  room  J^^"*^**^  ^ 

to  call  to  her  mother,  who  was  prefent  with  her.    Heath  J. 

held  that  this  took  the  cafe  out  of  the  ftatute  ;  for  if  any 

perfon  be  prefent,  although  privy  to  the  guilt,  there  can  be 

no  concealment  by  the  mother  within  the  ftatute,  and  the 

cafe  ftands  as  at  common  law.    And  there  being  no  evidence 

of  guilt  but  the  concealment  by  both  the  prifoners,  they  were 

acquitted  by  his  dire£tipn.     Mr.  Juftice  Blackftone  fays  fur-  4BiicCoiii.T|ff. 

ther,  that  it  has  been  ufual  of  late  years,  upon  trials  for  this  ^kjinnnSp.' 

offence,  to  require  feme  fort  of  prefumptive  evidence  that  Aff.  179**  ««• 

the  child  was  born  alive,  before  the  other  conftrained  pre-  s.  p"  ***' 

fomption,  that  the  child   whofe  death    is   concealed  was  J^^^'poft.  f-i»f- 

therefore  killed  by  its  parent,  is  admitted  to  convi£i  the  thf  in^iftimnt^ 

prifoner* 

Malice  may  alfo  be  dlre^ed  to  the  deftru£)ion  of  a  man's        §16. 
own  life,  which  denominates  the  party  fclo  de  fe :  that  is,     j|^f^*  *''-'** 
where  any  perfon  wilfully  does  any  a£i  to  deftroy  himfelf,  Ame»  r.  5. 
and  is  thereby  killed*    If  A.  kill  B.  at  his  own  dcfire,  B.  is  » Hawk.ch.s7. 
not  felo  de  fe,  becaufe  his  confent  was  merely  void;  but  ^t^/, Moor , 754» 
where  two  agree  to  die  together,  and  one  prepares  poifon  of 
which  they  both  drink,  and  he  who  prepared  it  furvives,  the 
Other  who  dies  is  felo  de  fe;  becaufe  the  a£t  of  taking  the 
poifon  was  his  own^  though  the  other  aflifted  him  in  get** 
ling  it* 


/ 


/ 


(^j  2*  Homicide 


ft  2  or  ^f  Homicids 

{From  Malta  ^^ithoaghi  exprtfSy 

di.V.  ^17.     2.  Homcide  from  a  particular  Malice  to  one^  which  falls  if 

•"•  .  Mlflake  or  Accident  upon  another, 

J  17. 

^tkkfJ^m  ^^  ^^^^^  ^^*^^  ^^^  *^  **°"^  follows  the  nature  of  the  aft 

4u>a/^.  intended  to  be  done.    Therefore  if  the  letter  were  founded 

Sum.  50.  in  malice,  and  the  ftroke  from  whence  death  «nfaed  fell  by 

44»'4*66J^'  miftafce  or  accident  upon  a  per fon  for  whom  it  wa«-  ttoi  iWr 

pjer,  laS.  tended,  yet  the  motife  being  maliciou9|  the  ad  attfdtintd  to 

fx*7.  'pu'it.  de*  rourdcr  j  or  to  petit  treafon,  according  to  tJie  retati?e  fituation 

pace,  114.  b.  of  the  parties. 

Foft.  161.    Ftik 

pDft.  f.  a;.  31.        Thus  A.  having  malice  againft  B.,  ftrikes  at  and  mWt$ 

him,  but  kills  C. ;  this  is  murder  in  A. :  and  if  it  had  been 
without  malice,  but  with  an  inffmment  or  in  a  manner  cat* 
cnlated  tox:reate  danger,  though  not  lilely  to  kill,  it  wotil4 

s  Hale,  438.       have  been  manflaughter^     Again,  A.  having  malice  againft 

B.,  aiTuuIts  him,  and  kills  C.  the  fervant  of  B«>  who  had 
come  in  aid  of  his  mailer :  this  is  murder  in  A.;  for  C.  wa< 
juitified  m  attacking  A.  m  defence  of  his  mailer,  who  was 

iltaie,43f.436.  thus  afTaulted*    So  if  A.  give  a  poifoned  apple  to  B-.,  in* 

iHawk.  6h.3i.  pending  to  poifon  her,  and  B.  ignorant  of  it  |.ivc  it  to  % 

child,  who  takes  it  and  dies;  this  is  murder  in  A*,  but 
no  offence  in  B. ;  and  this,  though  A.  wh6  was  prefect  at 
the  time  endeavoured  to  diffuade  B.  from  giving  it  to  the 
child. 

I  Hilc,  419.  Hither  alfo  may  be  referred  the  cafe  of  one  who  gave  mc« 

dicine  to  a  woman  \  and  that  of  another  who  put  (kewers  in 
Mary  T?n«ki«r'i  hcr  womb,  with  a  view  in  each  cafe  to  proctire  mt  abortion  ; 
"  «•  ^?  ^T'u  whereby  the  women  were  killed.  Sueh  afls  are  clearly 
judjej.  murner ;  though  the  original  intent, had  it  ftrecccded,  would 

^ft.  ^m.^*     ^^  ^^^^  *^^"  ^^'  ^"^  °"^  ^  ^^^^^  mifdenwanor :  for  the 

afts  were  in  their  nature  malicious  and  deliberate,  and  ne- 
ceflarily  attended  with  great  danger  to  the  perfon  on  whon;i 
they  were  pradlifed. 

iHaV,4T3.  Alfo,  if  a  man  in  attempting  to  kill  another,  mifs  his 

I  Hawk.  th.  27.  y^^  andkill  himfclf;  or  intending  to  (hoot  at  another,  the 

gun  burft  and  mortally  wound  himfelf ;  he  is  fclo  dc  fe;  for 
Sum  2S'  he  is  the  only  agent.     It  is  alfo  faid,  that  if  A.  aflault  B. 

^inii''^'  .'^*     '^^^^^'^^  ^^^"  ^""'^^  ^'-^  ^''^fi  drawn,  A.  in  purfuit  to  kill  B.  by 

hade  fall  on  the  knife  and  be  killed,  A.  is  felo  de  fe.     But 

1  Hale,  4x3.       jLord  Hale  in  his  Pleas  of  the  Crown  feems  to  doubt  that, 

and 


Of  Ht>mictde  Jjf 
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♦n<!  fays,  the  authorities  relied  on  do  not  fupport  the  pofi-    CU-v.  ^jy, 
tion,  for  they  only  determine,  and  that  rightly,  that  B.  is  o^ub fails 
not  guilty  at  all,  and  not  merely  fe  defeftdendo ;  and  that  A-  «»«*<"^''- 
h  not  a  fcio  dc  fc,  but  it  is  only  homicide  by  mifadventure.      " 


OTI 


On  the  other  hand,  if  the  blow  intended  againft  one,  and  ^o^*  *^s 


Brown*!  ca6^ 


»7- 


Kghting  upon  another,  aiofe  from  a  fudden  tranfport  of  j^^^  f. 
pafEon,  on  a  reafonable  provocation,  which  in  ca(c  the  one  !  Hawk^cfcit. 
had  dkd  by  it  would  have  reduced  the  offence  to  manflaugh- 
ter ;  the  faA  will  admit  of  the  fame  alleviation  if  the  other 
fllouid  happen  to  fall  by  it. 

3.  Homicide  from  a  general  Malice  or  depraved  Inclinatio9  to         e  ,  j^ 

Mifebief^  fmll  where  if  may.  dmrai  sMAnr. 

The  aft  hfclf  muft  fce  unlawful,  attended  with  probable  ,  hiIc,  47c* 
ferious  danger,  imd  milft  be  done  with  a  mifchievous  intent 
to  hurt  peopler,  in  order  to  mate  the  kiHirrg  amount  to  mar-- 
der  in  thefe  cafes:  for  it  is  from  thefe  circumftances  that 
the  malice  is  to  be  inferred.  Bist  if  an  unlawfol  and  dan-  poft.  261* 
gerotis  z&f  sfcanrfcftly  £0  appearisg,  he  done  dclibetately, 
she  mifchievofis  intent  wiU  be  prefumcd,unleft  tb«  contrary 
be  (hewn. 

Thu9,  if  a  pcrfon,  breakmg  in  an  unruly  horfe,  wllfulfy  iHale,47<^. 
fide  him  among  a  crowd  of  perfons,  the  probable  danger  ^^'  ^^^^ 
being  great  and  apparent,  and  death  enfue  from  the  viciouf-  ^  Hawk,  th.^ 
nefs  of  the  animal,  it  is  mtfrdcr.     For  how  can  it  be  fup-  fj  "/.  ^^  ^*' 
pofed  that  a  perfoA  wilfully  doing  an  aft,  fo  manifeflly  I'oit.  f.  581  &c» 
attended  with  danger,  efpecially  if  he  ftewed  any  confcbuf- 
nefs  of  fuch  datnger  hlmfelf,  ihonid  intend  any  other  than 
the  probable  confcquence  of  fuch  an  aft.     But  yet  if  it 
appear  clearly  to  have  been  done  heedlefsly  and  incautiouily  sum.4s?^^* 
only,  and  not  wiib  an  intent  to  do  mifchLef,  it  is  only  man*  ^'^^^'  ^^'- 
flaughter :  though  Hawkins  confiders  that  it  would  be  mur-  Hiwk.  ll'ppll 
der  if  the  perfon  intended  to  divert  himfelf  with  the  fright 
of  the  crowd.     So  if  a  man,  knowing  that  people  are  palling  ,  Hale,  Ajt, 
;tlong  the  (Ireet,  throw  a  ftxme  likely  ta  create  danger,  or  (hoot 
^ver  the  boufe  or  wail,  with  intent  to  do  hurt  to  people,  and 
one  is  thereby  flain;  it  is  murder,  on  account  of  the  previous 
malice,  though  not  direfted  againft  any  particular  individual: 
(or  it  is  no  excufe  that  the  party  was  bent  upon  mifchief 

Qjl  generally. 
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Chv.  ^1?.  generally.  But  if  the  aft  were  done  incautioufljr,  withoqt 
Sk/'*'^  any  fuch  intent,  which  muft  be  collcd^ed  from  the  circum* 
,  dances,  it  is  only  manflaughtcr. 

4  Blac.  Com.  Again ;  if  in  the  profccution  of  a|n  unlawful  aft  the  party 

1  Hawk.ch.«3.  come  with  a  general  refolution  to  refift  all  oppofcrs;  as  to 

C  'e.'  %dl]xt.  ^^"^"**'  *  "^^»  ^^  ^"^^"^  *  P^^*^*  *^c*  >f  ^^^^^  «n*^«  "Po? 
PrincipU  an4  fuch  refiftance,  it  will  be  murder.  But  this  will  be  confi« 
AcctibKy.  ^icircd  more  fully  in  another  place. 

J  ^9-       II.    Of  Homicide  from  Tranfport  of  FaJJion^  or 

Heat  of  Blood.  • 

Ctmtral^tieifiH  Herein  is  to  be  conGdered  under  what  circumftances  it 
Mj^^  ^^y  ^^  prcfumcd  that  the  aft  done,  though  intentional  of 

death  or  great  bodily  harm,  >eas  not  the  refult  of  a  cool 
deliberate  judgment  and  previous  malignity  of  heart,  but 
imputable  to  human  infirmity  alone. 

« 

Upon  this  head  it  is  principally  to  be  obferved,  that 
whenever  death  enfues  from  fudden  tranfport  of  pafiion  or 
heat  of  blood,  if  upon  a  reafonable  provocation  and  with^ 
put  malice,  or  if  ypon  fudden  combat,  it  will  be  man^ 
flaughter:  if  without  fuch  provocation,  or  the  blood  hat 
had  reafonable  time  or  opportunity  to  cool,  or  there  be 
AnCft  f,  i».  ^lidence  of  exprcfs  m;(lice,  it  will  be  murder.  For  let  it  be 
at4.Ray;49Q,  again  obferved,  that  In  no  inftancc  can  the  party  killing 

alleviate  his  cafe  by  referring  to  a  previous  provocation,  if 
it  appear  by  any  means  that  he  afted  upon  exprefs  malice* 
It  becomes  then  material  to  confider, 

7.  What  is  a  fufficient  provocation,  and  up  to  what  exr 
tent,  to  extenuate  the  guilt  of  homicide.  2.  How  far  the 
law  regards  heat  of  blood  in  mitigation  of  homicide,  inde* 
pendent  of  the  queflion  of  reafonable  provocation ;  as  in 
<;afes  of  mutual  combat.  3.  What  cafes  are  affefted  by 
the  flatute  I  Jac.  c.  8.,' commonly  called  the  ftatute  of 
(tabbing.  4.  How  long  the  law  will  allow  for  the  blood 
being  heated  under  the  circumftances,  and  what  (hall  be 
confidered  as  evidence  of  its  having  cooled|  before  the  mor« 
tal  blow  given. 

< 

f.  Word$ 
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[From  Trarifport  of  Paffton  or  Heat  of  Blood).  Ch.  V.  §  20. 

f .  Words  of  reproach ,  how  grievous  focver,  arc  not  provoca-        j  20. 
tion  fufficient  to  free  the  party  killing  from  the  guilt  of  murder;  ^hut  h  afygi. 
nor  arc  contemptuous  or  infulting  aftions  or  geftures  with'-  YotiK!^^'^ 
out  an  aflault  upon  the  perfon  \  nor  is  any  trefpafs  againft  '„***»  *5^»^' 
lands  or  goods.    This  rule  governs  every  cafe  where  the  f.33.   kci.  55! 
party  killing  upon  fuch  provocation  made  ufc  of  a  deadly  com.'ioo.^R^i 
weapon,  or  otherwife  manifeftcd  an  intention  to  kill|  or  to  ▼.  Kidd,  5  St. 
do  feme  great  bodily  harm,     But  if  he  had  given  the  other  Jrw^je?^cafc.*** 
a  box  on  the  ear,  or  had  llruck  him  with  a  ftick  or  other  9  St.  Tr.  64. 
weapon  ^/ //it'/y /o  iiV/,  and  had  unluckily  and  againft  his  ySt.xJJiJ?** 
Jntention  killed  him,  it  had  been  but  manflaughter :  for  no  ^^'  Ei'««77** 
malignant  intention  can  be  collefled  from  fuch  a£t8. 

It  is  indeed  faid  by  Lord  Hale,  that  it  was  refolved  in  Lord  1  Hale,  456* 
Morley's  cafe  that  words  of  menace  of  bodily  harm  are  a 
fufficient  provocation  to  reduce  the  offence  of  killing  to 
manflaughter.    In  the  report  of  the  fame  cafe  in  Eelyng,  KcL^^t 
no  fuch  pofuion  is  to  be  found.     And  it  feems  that  they 
ought  at  leaft  to  be  accompanied  by  fome  z&.  denoting  an 

»  immediate  intention  of  following  them  up  by  an  adual 

jiflault. 

But  any  aflault  made  with  violence  or  circumftances  of  ^1,//. 
indignity  upon  a  man's  perfon,  as  by  pullhig  him  by  the  nofe,  '^oil'^Jr^ 
if  it  be  rcfented  impiediately  by  the  death  of  the  aggref-  191. 
for,  and  it  appear  that  the  party  a£led  in  the  heat  of  blood 
upon  that  provocation,  will  reduce  the  crime  to  manflaugh- 
ter.    So,  fays  Lord  Hale,  it  would  be,  if  A.  riding  on  the  UnoK*s  car«^, 
road,  B.  had  whipped  his  horfe  out  of  thp  track,  and  then  I  h^"*!^5, 
A.  had  alighted  and  killed  B.    The  particulars  of  the  cafe 
are  not  explained ;  but  I  (hould  prefume  that  the  fa£l  was 
done  with  violence  or  great  infolence. 

So  if  a  man  be  injurioufly  reftrained  of  his  liberty;  as  Refirmntifn- 
where  a  creditor  ftood  at  the  door  of  his  debtor  with  a  g'''J!'  ^ ,     ^ 
drawn  fword,  to  prevent  him  from  efcaplng  while  he  f<rnt  51)1.467. 
for  a  batlifFto  arrefl  him.    Or,  as  where  a  ferjcant  put  a  ^!*' *' f ^' 
pommon  foldier  under  an  arreft,  who  thereupon  killed  the  Stafford  Sum.' 
ferjeant  with  a  fword :  and  upon  the  trial  the  articles  of  niV^f^'f**^' 

f  war  were  not  produced,  nor  any  evidence  given  of  the  w»rds  before  all 

yhgc  of  thai  army,  and  fo  no  authority  in  the  ferjcant  T^'^tr^m'. 

apDCared*  Could  and  Bul» 

^f*^  lcr,Ji. 

There 


«34  Of  Homidde 

(From  Tranfport  ofPa/fton^  or  Heat  of  Shod]. 

mm''  wiJ'iii      '^^'^^  >8  indeed  one  ipecies  of  provocation,  which  thongh 

it  do  not  amount  to  a  per&nal  aflault  upon  the  party  him- 


'  fcif,  is  yet  of  fo  grievous  a  nature  as  the  law  reafonably 

r<^^ir^  aiO-  ^jQQcIudcs  cannot  be  borne  in  the  firft  tranfport  of  paflion  j 
Fof(f.  296.  where  the  injury  is  irr<^arable  and  can  never  be  compen- 

Poft.  £  19. '       fated*    This  is  where  a  maa  finds  another  in  the  ad  of 

adultery  with  his  wife ;  in  which  cafe  if  he  kill  him  in  the 
firit  tranfport  of  pafEon,  he  is  only  guilty  of  manflaughtcr^ 
and  that  too  of  the  lowed  degree ;  and  therefore  the  Court 
MaoniBg*!  cafe,  diredled  the  burning  in  the  hand  to  be  gently  infiiAed, 
s  Vemr.  159'.  becauCe  there  could  not  be  a  greater  provocation.  But  if 
he  had  killed  the  adulterer  deliberately  and  upoa  revenge, 
it  would  be  murder. 

$21.  It  muft  not  however  he  underftood  that  any  trivial  pro* 

mJnt^iti^^  vocation,  which  in  point  of  law  amounts  to  an  aflault,  or 
crueJ  revenge,  evcu  a  bIoW|  will  of  courfc  rcduce  the  crime  of  the  party 
4BUc!^CoBi.  I^ill^^g  to  manilaughten  This  I  know  has  been  fuppofed 
199.  lox.  by  Come,  but  there  is  no  authority  for  it  in  the  law.    For 

where  the  punlfhment  infll&ed  for  a  flight  tranfgreffion  of 

any  (brt  is  outrageq|is  in  its  nature,  either  in  the  mannev 

or  the  continuance  of  it,  and  beyond  all  proportion  }o  the 

offence,  it  is  rather  to  be  confidcred  as  the  effe£t  of  a 

brutal  and  diabolical  malignity  than  of  human  frailty ;  it  is 

one  of  the  true  fymptoms  of  what  the  law  denominates 

malice ;  and  therefore  the  crime  will  amount  to  aiurder, 

notwithftanding  fuch  provocation.    Barbarity,   fays  Lord 

Comb.  40S.       jjoit  Jn  Keate's  cafe,  will  often  make  nuilice. 

stfdmao's  cafe,        ^^^  c^fc  of  Stcdman  wiU  ilkiftrate  this  in  both  points  of 

}tf^'  I^A*"**     view.     The  prifoner,  who  was  a  foldier,  was  indited  for 

term  1704.  MS.  the  mufdcr  of  one  Macdonel  a  woman.     It  appeared  that  a 

'J  Mcy  ana  Den-  fyjend   of  the  dcccafed  being  fighting  with    another  ia 

>oft.  291.  s.  c.  Covent  Garden,  and  the  prifoner  running  towards  them» 

the  woman  fa  id  to  him|^  <^  you  will  not  murder  the  man, 
will  you  ?"  Stedman  replied,  **  what  is  that  to  you,  you 
bitch,''  upon  which  the  woman  gave  him  a  box  on  the  ear, 
and  then  Stedman  ftruck  her  with  the  pomel  of  his  fword 
on  her  bread:  thereupon  (he  fled,  and  he  purfued  and 
ftabbed  her  in  the  back  with  his  fword.    It  fecmed  to 
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Holt  C.  J.  that  this  was  murder  5  the  box  on  the  car  by    Ch.  v.  %  »t* 

the  woman  not  being  a  fufEcient  provocation  for  the  killing  ^l^^J^^T* 

her  in  that  manner,  and  after  he  had  given  her   the  blow  _ 

in  return  for  the  box  on  the  ear :  and  it  was  agreed  to 

have  this  found  fpecially  by  the  opinion  of  all  the  judges 

there.     But  it  aftciMvard^  appearing  in  the  progrefs  of  the 

|rial|  that  the  woman  h^d  (truck  the  foldier  with  a  patten 

on  the  face  with   great  force,  fo  that  the  blood  flowed,  it 

was  holden  clearly  to  be  only  manfLiughter.     The  (mart  of  Foft.a93« 

the   wound,  fays  Mr.  Juftice  Fofter,  and  the  cflFufion   of 

Blood  might   poffibly  keep  hia  indignation  boiling  to  the 

moment  of  the  f^ill. 

So  a  flight  blow  with  a  cane  would  not  in  the  opinion  of  ik  99), 
the  lad-mentioned  learned  judge  have  judified  the  ofEccrs  who 
came   to   arred  Mr.  Luttrell,    in  difpatching   him  in  the  Rex  v.  R«ate 
inhumaa  manner   reported  by  Sir  John  Strange ;  two  of  "^^j^'*^!^* 
|hem  having,  as  he  dates,  upon  the  receipt  of  fuch^a  blow,  Poii.  f.  S6. 
ftabbed  him  in  fevcral  places  while  he  Jay  hclplefa  on  the  \^^^,^  ^"^^ 
ground,  begging  for  mercy,  and  then  difpatched  him  with 
a  piftol :    becanfe  fuch   furious  a£l8  of  revenge   inflided 
upon  trivial  provocations  are  true  fymptoms  of  that  malice 
which  conftitutes  the  crinie  of  murder. 

So  if  on  any  fudden  provocation  of  a  flight  nature,  one  4BUe.  Cool 
beat  another  in  a  cruel  and  unufual  manner,  fo  that  he  '''* 
dies,  though  he  did  not  intend  to  kill  him,  it  is  murder  by 
^xprefs  malice. 

r 

There  are  feveral  inflances  of  fmaller  provocations  not        {  22* 
amounting  to  an  aflault  upon  the  pcrfon,  which  may  y*t  ^'^^^'^  frovxM^ 
tend  to  extenuate  the  guilt  of  homicide  v  or  to  fpeak  more  ate^  unifi  re. 
properly,  they  ferve  to  explain  the  a£l  and  rebut  the  pre-  "'Yir*"'^  ^ 
fumption  of  malice.    Wherein  however  it  mud  again  ht  injirumeiui, 
pbferved,  that  the  punifliment  mud  not  be  greatly  difpro- 
portionate  to  the  offence.     And  herein  much  depends  upon  Ante,  r.  21. 
the  indrument  or  manner  of  chadifement:  if  the  indru-  fj?'n''' 
ment  be  fuch  in  its  nature  as  was  likely  to  endanger  life,  Kei.  131. 
as  a  pedle,  the  party  killing  will  dill  be  guilty  of  murder.  *  gj^' JJJj 
But  if  it  be  not  of  a  deadly  nature;  nor  urged  with  brutal  aoo; 
violence  \  in  fliort,  if  the  a£t  may  fairly  be  attributed  to 
an  intention  to  correct  rather  than  to  a  cruel  and  implacable  iHiwk.  di.^31. 

malice,  ^'  ^^ 


2^S  Of  Homicide 

{From  Tranfport  of  Pajfwn^  or  Heat  tfBlood}^ 

Wk^tpmocatkn  malicc^  foundcd  in  a  fpirit  of  remenge^  it  will  amoant  only 
nuy  extimite.     to  man  Daughter. 

p^^  ^  j^  A.  finding  a  trefpafler  on  his  land,  in  the  firll  tranfport 

I  Hale,  47;.      of  his  paflion  beat  him,  and  unluckily  happened  to  kill  him : 

i.^^^  '^'  ^''  ^^^  ^^^  holden  to  be  manflaughtcr.     But  it  muft  b<;  nnder- 

Kei.  131.  ftood  that  he  beat  him  not  with  a  mifchievous  intention  to 

'  ^  '         injure  him  materially^  but  merely  to  chaftife  for  the  tref- 

pafs,  and  deter  him  from  repeating  the  like ;  and  it  muft 

fo  appear.     For  if  he  had  knocked  his  brains  out  with  a 

bill  or  hedge-ftake,  or  had  given  him  an  outrageous  beating 

with  an  ordinary  cudgel,  beyond  the  bounds  of  a  fudden 

^efentment,  whereof  he  had  died,  it  had  been  murder. 

R.v.jolinFnyy       Where  one,  having  had  his  pocket  picked,  feized  the 

corfiSow'^*^*  offender,  and  being  encouraged  by  a  concourfe  of  people, 

scfl^Papen,       threw  him  into  an  adjoining  pond  by  way  of  avenging  the 

^'  75I-  (]^gf£  \yy  ducking  him,  but  withont  any  apparent  intention 

of  taking  away  his  life,  and  the  pickpocket  was  drowned-; 

this  was  ruled  to  be  manflaughtcr  only. 

I  H»ir,  456.  On  words  of  provocation  a  man  threw  a  broomftick  at  a 

diftance  at  another,  and  killed  her ;  and  the  judges  not 
being  unaninfous,  a  pardon  was  advifed.  The  doubt  there 
muft  have  been  upon  the  ground  that  the  inftrument  was 
not  fuch  as  could  probably  at  the  given  diftance  have  occa- 
fioned  death  or  great  bodily  harm. 
Sarab  Hftzeri  ^  fimilar  doubt  occurred  in  Sarah  Hazel's  cafe,  on  an 
e<fe,B.  R.  Ea^.  indiflmcnt  for  murdcr.  It  was  found  upon  a  fpecial  ver- 
dict, that  (he  had  dire&ed  her  daughter-in-law,  a  child  of 
ten  years  old,  to  fpin  fome  yarn;  and  upon  her  return  home 
finding  fome  of  it  badly  done,  (he  threw  a  four  legged 
ilool  at  the  child,  and  ftruck  her  on  the  right  temple,  of 
which  the  child  foon  after  died.  The  jury  :found  alfo, 
that  the  (lool  was  of  fufficient  (ize  and  weight  to  give  a 
mortal  blow,  but  that  the  prifoner  when  Jbe  threvf  it  did  tiot 
intend  to  kill  the  deceafed.  That  (he  afterwards  threw  the 
body  into  a  river,  and  told  her  hufband  that  the  child  was 
loft.  After  argument  in  B.  R.,  (where  feveral  formal  ob- 
jtQions  were  taken  to  the  finding,)  the  cafe  for  the  diffi- 
'  culty  of  it  was  referred  to  the  confideration  of  all  the  judges^ 
but  no  opinion  was  ever  delivered,  as  fome  of  the  judgcf 
thought  it  a  proper  cafe  to  recommend  for  a  pardon* 

On 
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On  the  argament  of  the  above  cafe,  the  prifoner's  coun-    Ch.  y.  f  ai. 
fcl  cited  a  cafe  tried  at  Norwich  affizcs  in   1782,  before  ^Ji^'^ 
Nares  J.  where  it  appeared  that  the  prifoner,  a  (hepherd)    ' 
being  angry  with  his  boy  for  letting  fome  (heep  efcape, 
in  his  pailion  threw  a  hedge  (lake  at  him  with  fome  violence^ 
at  the  diftance  of  about  eight  or  ten  yards,  which  unfor* 
innately  killed  him ;  and  it  was  ruled  to  be  only  man* 
llaughter. 

A  parker  finding  a  boy  dealing  wood  in  his  mafter^s  Hillowiy^t  cale, 
ground  bound  him   to    his    horfe's  tail,   and  beat   him.  pito^!^'<!^** 
The  horfe  tooTc  fright  and  ran  away,  and  dragged  the  boy  w.  jonei,  19S. 
on  the  ground  till  his  Ihoulder  was  broken,  whereof  he  died.  r.  39.   '      ^'* 
This  was  ruled  murder.    For  it  was  not  only  an  illegal,  J"*^4I4'473- 
but  a  deliberate  and  dangerous  a£l;  the  corredlion  was 
cxceflive,  and  favoured  of  cruelty.     But  if  the  chadifement 
had  been   more  moderate,  it  had  been  but  manflaughter. 
For  between  perfons  nearly  connected  together  by  civil  or 
natural  ties,  the  law  admits  the  force  of  a  provocation  done 
to  one  to  be  felt  by  the  other :  and   therefore  a  fortiori,  if 
the  owner  or  mafter  himfelf  had  caught  the  trefpafler  and 
beat  him  in  fuch  a  manner  as  (hewed  a  deCre  only  to  chaf- 
tife  and  prevent  a  repetition  of  the  offence,  but  had  unfor- 
tunately and  againd  his  intent  killed  him;  it  would  only 
have  been  manflaughter. 

Rowley's  cafe,  as  reported  by  Lord  Coke,  from  whom  Lord  RowUy'j  ofr,^ 
Hale   cites  it,  was  this:  The  prifoner's  fon  fought  with  jHthT/a/^ 
another  boy  and  was  beaten  \  he  ran  home  to  his  father  all  ^ oft.  194. 
bloody ;  who  prefently  took  a  cudgel,  ran  three  quarters  of 
a  mile,  and  druck  (a)  the  other  boy,  who  died.     This  was 
ruled  manOaughtcr,  becaufe  done  in  fudden  heat  and  paf- 
(ion.    Upon  which  cafe  Mr.  Judice  Foder  obfcrvcs,  that 
the  provocation  was  not  very  grievous :  the  boy  had  fought 
with  one  who  happened  to  be  an  over  match  for  him,  and 
was  worded,  a  difader  flight  enough,  and   very  frequent 
among  boys.    And  therefore  he  is  of  opinion,  that  if  upon 
ftich  a  provocation  the  father,  after  running  three  quarters 

• 

(a)  The  worjt  of  Lord  Hale  are  \n  the  preTeot  tenle.  It  muft  be  obfert-ei 
that  Mr.  Juftice  Fofter*8  words  in  citing  thit  cafe  are  **  htun  the  oth%r  boy,  who 
iieth  of  this  beating."  The  reafon  for  adverting  to  tfait  diflfierence  will  appeur. 
The  words  ia  Lord  Coke*s  teport  arc,  <*  firuck  him  opoa  the  head,  ut»on  which 
he  died/' 

of 
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^i^^Jo^  of  z  oiik,  had  fct  his  ftrcngth  againft  the  child,  and  had 
mtjftKtmMf  difpatchcd  him  with  an  hedge  ftake,  or  aoy  other  deadly 
•— — — — ^   weapoDj  or  by  repeated  blow^  with  his  cudgel,  it  muft  ha?c 

been  murder )  fince  any  of  thefe  circumftaoces  would  havp 
beeo  a  j>lain  ifidication  of  malice,  or  a  vindidive  motire. 
Cro.  Jac  196.     But  he  obferves  that  Croke  reports  the  true  grounds  of  thi? 
judgment :  his  words  are,  <*  Rowley  (Iruck  the  child  with 
•  Codh,  iSs.     a    little   cudgel  *»   of  which   (Iroke   he   afterwards  died*** 
6|t, «« a  rod.'    pj.Qni  whence  it  may  be  very  feiirly  colle£led,  that  the  acci- 
dent happened  by  zjingte  Jlrgke  vnth  a  cudgil  not  likely  t§ 
iillbinu    Such  d  provocation  therefore,  though  it  might 
palliate  a  moderate  chaftifement  from  the  hand  of  a  parent, 
Dshofe  paOion  might  be  fup^ofed  to  be  raifed  at  the  fight 
of  his  child  in  the  condition  he  was  then  in,  yet  would  not 
have  fufficed  a«  any  manner  of  alleviation  for  an  aA  of 
brutal  violence ;  more  efpecially  as  the  a£l  which  occafioned 
his,  refentment  was  over,  and  fome  time  had  elapfed  before 
he  could  reach  the  objcfl  of  it. 
^nte»f.  IS.  and      It  has  alfo  been  Ihewn,  that  in  fome  cafes  not  eyen  pre- 
wfe  *^^ ft***      ^^^"*  bbws  or  ftruggling  will  extenuate  homicide,  if  it  cx- 

prefsly  appear  to  have  been  committed  upon  malice* 
l*oft.  f.6a,ftc.       With  refpe£l  to  provocations  arlfing  out  of  injuries  done 
to  otliers  by  officers  6f  juftice,  or  fuch  as  a£l  in  that  charac- 
ter, they  will  claim  feparate  confiderations  hereafter :  as  will 
C  37.  alfo  thofe  cafes  of  homicide  arifing  from  excels  of  correfUon 

in  foro  domeftico. 

$  23.  if.  In  all  the  inftances  above  enumerated  the  party  killing  is 

Jtejuit  cf  tbt  cajii  fuppofcd  to  havc  taken  all  advantages  in  the  heat  of  blood 

frfivMMuu:.       over  the  perfon  flaln  ;  hut  to  have  received  foch  a  provpcsi* 

tion  as  the  law  preCumes  might  in  human  faailty  heat  the 
blood  to  a  propor«tionable  decree  of  refentment,  and  keep  it 
boiling  to  the  moment  of  the  h6t :  fo  that  the  party  may 
ratlier  be  conTidered  as  hiviftg  aded  under  a  temporary 
fufpenfion  of  reafbn,  than  from  any  deliberate  «isUciottS 
motive.  And  it  has  heen  iiiewn,  that  in  the  cafe  of  a  legal 
provocation,  flri£lly  fo  confidered,  this  heat  .will  extenuate 
the  guilt  of  the  party  a£ling  under  its  adequate  influeBoe^ 
even  though  he  |xude  ufe  of  a  deadly  weapon.  T*he  fame 
extenuation  wiU  apply  e?en  to  icfEer  prffrocAttoss,  wher€  the 

inftrumeat 
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inftrument  or  force,  not  being  in  their  own  nature  dangerouSi    ch.  v.  §  23. 
were  fo  applied  as  to  indnce  a  reafonabk  prelumption  that  ^^  exuwau!^ 
correAioa  and  not  deftraAion  were  intended  to  be  effeQed.  ■  ■  ■ 

It  has  alTo  been  more  than  once  cfbfervedi  that  the  punifii* 


za» 


ment  inflided  ti^n  any  fort  of  prorocation,  whether  in  its  Ante,  r.  sr, 
nature  admitted  by  hw  to  be  fiichi  or  taken  only  as  explan-  *p^  ^'^'  ?^^* 
atory  of  the  aft  done,  maft  not  gready  exceed  the  oflvnee 
received.  This  has  been  urged  with  caution ;  becaufe  in 
tfaofe  cafes  where  the  mercy  of  the  hw  interpofes  in  pity  to 
human  fraitty,  it  wiH  not  try  the  culprit  by  the  rigid  rule  of 
juftice,  and  examine  with  the  mod  fcrupulous  nicety  whe* 
ther  he  cut  off  the  exa£i  pound  of  fleOi.  But  let  it  be  re- 
membered  on  the  other  hand,  that  whofoerer  takes  the  dif* 
{>enfatien  of  punifliment  into  his  own  hand  does  it  at  his 
peril  J  and  if  it  be  found  that  inftead  of  pusiifhment  he  exe* 
Cttted  vengeance  untempered  with  mercy,  he  can  have  no 
reafon  to  complain  if  his  excufe  for  fnch  difpenfatioA  be 
more  fcmpuloufly  halanced  in  the  fcale  of  juftice. ' 

In  no  cafe  however  will  tlic  plea  of  provocation  avail  the  5  2  q.  *. 
party,  if  it  were  fought  for  and  induced  by  his  own  a£l  in  Pro%.9c»tion  mria 
order  to  afford  him  a  pretence  for  wreaking  his  malice.  As  ^H^f ''"'^T*'" 
where  A.  and  B.  having  fallen  out,  A.  fays  he  will  not  iHa%%k.ch.  31. 
Itrike,  but  will  give  B.  a  pot  of  ale  to  touch  him  ;  on  which  ^  Ld.Ray.1406. 
a,  ftrikes,  and  A.  kills  him :  this  is  murder.  ^^^^a.  773. 

And  ia  all  ca&s  of  provocjitiion,  in 'order  to  extenuate  the  y  Haic,  451. 

Diffence,  it  muft  appear  that  the  party  killing  aded  upon  Ante,  r.  1 1, 22. 

luch  provDcallon,  and  not  upon  an  old  grudge  j  for  then  it  nlri/jeatben 

would  amount  to  mundcr.  oidgrudgt. 

Richard  Mafon  was  indi£bed  and  coovicled  for  the  wilful  ^*^'  ^f'/on*« 
murder  of  William  Mafon  his  brother ;  but  execution  was  sum.  A/r.  1756. 
refpited  to  take  the  opinion  of  the  Judges,  upon  a  doubt  ^°^'  '^^' 
whether  upon  the  cKCuiiMtances  given  m  evidence  the  oneoce  'vwufiy  receiwd 
amounted  to  murder  or  raanflaughter.    The  prifoner  with  wX"Ti'' 
the  deceased  and  fome  neighbours  were  drinking  in  a  friendly  l\h*ratt  maitt 
manner  at  a  public  houfe ;  till  growing  warm  in  liquor,  but  ""^MlyZLrtt 
not  intecicatedi  the  pciAner  and  the  decea(ed  began  in  idle  " '« ^'  c^tuaed 
fport  to  (ittflieadi^>l;ber  about  the  foom.    They  then  wreakd  j^X/A'^^'X' 
«Ae  £dl  $  and  £9on  afterwards  j)kyed  flt  cudgeb  by  agree*  /y^'^'r^w  «wi 
flicot.    All  this  time  ao  fioklpos  ^of  a^gor  appeared  on  either  fl^lucjckur^ 
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cb.  V.  §  a;,  fide,  till  the  prifoner  in  the  cudgel  plaj  gave  the  deceafed  i 
wm  J^mltt!**  fmart  Slow  on  the  temple.  The  deceafed  thereupon  gre^ 
■  I    angry,  and  throwing  away  his  cudgel,  clofed  in  with  the 

prifoner,  and  they  fought  a  (hort  time  in  good  earned :  but 
the  company  interpofing,  they  were  foon  parted.  The  pri«« 
foner  then  quitted  the  room  in  anger ;  and  when  he  got  into 
the  ftreet  was  heard  to  fay,  **  Damnation  feize  me  if  I  do 
not  fetch  fomething  and  ftick  him  -^  and  being  reproved 
for  fuch  expreflions,  he  anfwered,  <<  I'll  be  damned  to  all 
eternity  if  I  do  not  fetch  fomething  and  run  him  through 
the  body.''  The  deceafed  and  the  remainder  of  the  com« 
pany  continued  in  the  room  where  the  afiray  happened ;  and 
in  about  half  an  hour  the  prifoner  returned^  having  in  the 
mean  time  changed  a  flight  for  a  thicker  coat.  The  door 
of  the  room  being  open  into  the  ftreet,  the  prifoner  ftood 
leaning  againil  the  door*poft,  his  left  hand  in  his  bofom,  and 
a  cudgel  in  his  right ;  looking  in  upon  the  company,  but  not 
{peaking  a  word.  The.  deceafed  feeing  him  in  tliat  pofture 
invited  him  into  the  company ;  but  the  prifoner  anfwered^ 
«  I  will  not  come  in."  "  Why  will  you  not  V*  faid  the 
deceafed.  The  prifoner  replied,  <*  Perhaps  you  will  fall  oil 
me  and  beat  me/^  The  deceafed  aflured  him  he  would 
not ;  and  added,  *'  BeCdes,  you  think  yourfelf  as  good  a 
man  as  me  at  cudgels,  perhaps  you  will  play  at  cudgels  with 
me."  The  prifoner  anfwered,  <<  I  am  not  afraid  to  do  fo  if 
you  will  keep  oflF  your  fifts."  Upon  thefe  words  the  de- 
ceafed got  up  and  went  towards  the  prifoner,  who  dropped 
the  cudgel  as  the  deceafed  was  coming  up  to  him.  The 
-  deceafed  took  up  the  cudgel,  and  with  it  gave  the  prifoner 
two  blows  on  the  (houlder.  .The  prifoner  immediately  put 
his  right  hand  into  his  bofom,  and  drew  out  the  blade  of  a 
tuck  fword,  crying,  "  Damn  you,  ftand  otF  or  Til  ftab  you  j*' 
and  immediately,  without  giving  the  deceafed  time  to  (land 
off,  made  a  pafs  at  him  with  the  fword,  but  mHIed  him^ 
The  deceafed  thereupon  gave  back  a  little,  and  the  pri** 
foner,  (hortening  the  fword  in  hb  hand,  leaped  forward 
towards  the  deceafed,  and  ftabbcd  him  to  the  heart ;  and 
he  inftantly  died.  The  Judges  at  a  conference  in  Michael* 
mas  vacation  unanimoufly  agreed,  that  there  are  iq  thia 
caCe  fo  many  circumftances  of  deliberate  malict  and  deep 
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revenge  on  the  defendant's  part,  that  his  oflFence  can-  ^j,  y.  %%•• 
not  be  lefs  than  wilful  murder.  He  vowed  he  would  fetch  Wi>dtprovocatm» 
fomcthing  to  ftick  the  deceafed,  to  run  him  through  the  *<y  exttimtu.- 
body*  .He  returned  to  the  company  provided  to  appearance 
with  an  ordinary  cudgel,  as  if  he  intended  to  try  ikill  and 
manhood  a  fecond  time  with  that  weapon ;  but  the  deadl]^ 
weapon  was  all  the  time  carefully  concealed  under  his  coat ; 
which  mod  probably  he  had  cteinged  for  the  purpofe  of  con- 
cealing the  weapon.  He  ftood  at  the  door,  refufing  to  come 
nearer,  but  artfully  drew  on  the  difcourfc  of  the  paft  quarrel; 
anS  as  foon  as  he  faw  his  brother  difpofed  to  engage  a  fecond 
time  at  cudgels,  he  dropped  his  cudgel  and  betook  himfelf 
to  the  deadly  weapon,  which  till  that  moment  he  had  con« 
cealed.  He  did  indeed  bid  his  brother  (land  oflF;  but  he 
gave  him  no  opportunity  of  doing  fo  before  the  firft  pafs  was 
made.  His  brother  retreated  before  the  fecond,  but  he  ad- 
vanced as  fafty  and  took  the  revenge  he  had  threatened. 
The  circumftance  of  the  blows  before  the  fword  was  pro- 
duced,  which  it  may  be  prefumed  fuggeftcd  the  doubt,  did 
not  alter  the  cafe,  nor  did  the  precedent  quarrel ;  becaufe> 
all  circumftances  conGdered,  he  appeared  to  have  returned 
with  a  deliberate  refolution  to  take  a  deadly  revenge  for 
what  had  paflbd ;  and  the  blows  were  plainly  a  provocation 
fought  on  his  part,  that  he  might  execute  the  wicked  purpofe 
of  his  heart  with  fome  colour  of  excufe. 

2.  But  there  is  another  clafs  of  cafes,  where  the  degree  or       $  ^4* 
fpecies  of  provocation  enters  not  fo  deeply  into  the  merits  tmUt. 
of  them  as  in  the  foregoing:  and  thofe  are,  where  upon  Ante, r.  19. 
words  of  reproach,  or  indeed  any  other  fudden  provocation,  Kd.  135V 
the  parties  come  to  blows,  and  a  combat  en fues,  no  uhdue  *|?'\'^*^*'*'|* 
advantage  being  taken  or  fought  on  either  fide :  if  death  en-  Poft.  r  5i.ftc* 
fue,  this  amounts  to  manflaughtcn     And  here  it  matters  not  crem^t  Vs. 
what  the  caufe  be,  whether  real  or  imagined,  or  who  draws  i  Keb.  17. 
or  ftrikes  firft ;  provided  the  occafion  be  fudden,  and  not 
urged  as  a  cloak  for  pre*cxifting  malice.    For  in  no  cafe  will 
the  killing,  though  in  mutual  combat,  admit  of  alleviation, 
if  the  fighting  were  upon  malice.    Nothing  can  be  more 
dangerous  or  unjuft  in  matters  of  this  high  nature,  than  to 
eftablilh  material  diftin&ions  upon  points  which  do  not  enter 
into  the  Intrinfic  merits  of  the  cafe.    Where  parties  upon  a 
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J^J^JjJ^^'**    fndden  quarrel  agree  to  fight,  how  little  does  it  matter,  as  \0 
/  the  point  of  offence,  which  makes  the  firft  affault  \  it  is  often 

purely  accidental;  the  guilt  confifts  in  the  pre-concetved 
malice  or  anger  againft  the  party,  which  induces  fo  unlawful 
ikS^mtdmd*    an  agreement.     And  therefore  where  two  perfons  delibe- 
iHawk. ch. 31.  v^tely  agree  to  fight,  and  meet  for  that  purpofe,  and  one  is 
^^'-  killed;  the  other  cannot  help  himfelf  by  alleging  that  he 

Aace,L  ix/  '  ^^s  firft  ftricken  by  the  deceafcd,  or  that  he  had  often  de- 
clined to  meet  him  and  was  urged  by  importunity,  or  that 
he  meant  not  to  kill,  but  only  to  difarm  bis  adverfary :  for 
fince  he  deliberately  engaged  in  an  ad  highly  culpable  in 
defiance  of  the  laws,  he  muft  it  his  peril  abide  the  confe* 
rHairk.  cli  %u  quences.     And  here  it  may  be  noted,  that  where  the  prin* 
44^*441. 453.    ^^P'^  ^"  deliberate  duelling  would  be  guilty  of  murder,  fe 
4BiacCoB.i99.  ^i]]  \{{^  fecond;  and,  as  fome  have  confidered,  the  fecond 
CoCmo  Gordon*!  silfo  of  him  who  died,  becanfe  the  fighting  was  upon  a  com^ 
**sl!seff  ^9^  P*^  •   though   Lord  Hale  thinks  the   latter  opinion   too 
a043.P0iLf.59.  fererej  but  he  fays,  it  is  a  great  mifdemeanor  even  in 
him. 

1 2  r.  I  hare  before  ftated,  that  in  the  cafe  of  mutual  ct>mbat,  in 

tfBMtay  •f  «■-  order  to  fare  the  party  making  the  firft  afiault  upon  an  in* 

•TTiwfr    **     fufficient  legal  provocation  from  the  guilt  of  murder,  the 

occaGon  muft  not  only  be  fudden,  but  the  party  aflaulted 

muft  he  put  upon  an  equal  footing  in  point  of  defence,  at 

leaft  at  the  onfet.    This  is  peculiarly  requifite  where  the 

attack  is  niade  with  deadly  or  dangerous  weapons. 

"SfA.  ^(95.  ^^  i^fe^  provoking  language  or  behaviour  towards  B.,  who 

Kei*6i«^^  '  '    thereupon  ftrikes  hiro»  and  a  combat  enfues,  wherein  A«  is 

iH^  k*^^^^  killed}  held  manilaughter }  for  it  was  a  fuddcn  affray,  and 

i,  zj,  xS.  they  fought  upon  equal  terms.    But  if  B.  hftd  drawn  his 

fword  and  made  a  pafs  at  A.,  whofe  fword  was  then  undrawoy 

and  thereupon  A.  had  drawn  and  a  combat  had  cnfued,  in 

which  A.  had  been  killed ;  this  would  have  been  muider* 

For  B.  by  making  his  pafs  while  his  adveifary*s  fword  was 

undrawn  Ihewed  that  he  fought  his  blood  j  and  A.'s  en« 

deavouring  to  defend  himfelf,  i^hich  he  had  a  right  to  do^ 

will  not  excufe  B.    But  if  B.  had  firft  drawn,  and  forborne 

ttU  bis  adverfary  h^  alfo  dr^wo,  it  had  been  no  more  than 

oianiUughten 
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» 

.   Mawgridge,  upon  words  of  anger,  threw  a  bottle  with    Ch.  "^^  %  if. 
great  force  at  the  head  of  Mr.  Cope,  and  immediately  drew  O*^^^"^^ 
hts  fword.     Mr.  Cope  returned  a  bottle  at  the  head  of  Maw-  Mtwgridge't 
gridge,  which  it  was  lawful  for  him  to  do  in  his  own  defence,  cafe,  K«i.  iit. 
9nd  wounded  him  ;  whereupon  Mawgridge  dabbed  Cope;  poit'sqe! 
which  was  ruled  to  be  murder.    For  Mawgridge  in  thfoW-  P<>*'  ^'  47-  *'C. 
ing  the  bottle  (hewed  an  intention  to  do  fome  great  mifchief,  y^de  Ooeby't 
and  his  drawing  immediately  Qiewed  that  he  intended  to  "/*^^  *  * 
follow  up  his  blow. 

And  upon  the  fame  principle  it  feems  to  mc  that  Ford^s  ^^^'^  <^^» 
(afe,  as  reported,  might  be  defen(ible  ;  who  being  in  poffef* 
Son  of  a  room  at  a  tavern,  feveral  perfons  infilled  upon 
having  it,  and  turning  him  out,  which  he  refufed  to  fubmit  ^^«poft«  f*47* 
to ;  thereupon  they  drew  their  fwords  upon  Mr4  Ford  and 
his  company,  and  Mr.  Ford  drew  his  fword  and  killed  one 
of  them  J  which  was  adjudged  juftifiable  homicide*  Now 
though  the  aiTailants  waited  till  Mr.  Ford  had  drawn  his 
tword,  which  does  by  no  means  appear ;  yet  if  more  than 
one  attacked  him  at  the  fame  time  [and  as  he  was  the  only 
one  of  his  party  who  feems  to  have  refided,  it  is  probable 
enough  that  fuch  was  the  cafe];  with  great  deference  Xq 
thofe  {a)  who  have  doubted  the  law  of  this  cafe,  the  deter- 
,  Vnination  feems  to  be  maintainable.  If  on  fuch  an  attack 
Mr.  Ford  had  been  killed,  it  would  clearly  have  been  mur- 
der :  and  therefore  it  may  be  prefumed  that  the  memorandum 
in  the  margin  of  the  reporter,  and  the  quxre  by  the  com* 
mentator,  muft  have  been  made  on  the  ground  of  the  reafoii 
fuggeded  in  the  margin  of  Kelyng  for  the  judgment, 
namely,  that  the  killing  by  Mr.  Ford  in  defence  of  his  onvn 
pojfejpon  of  the  room  w^%  jufitfiabU^  which  under  thofe  circum- 
(lances  may  be  fairly  qucftioned.  On  that  ground  indeed 
it  might  have  been  bettef  ruled  to  be  manflaughter. 

The  cafe  will  not  be  varied  if,  on  any  fuddcn  quarreli        $  26. 
blows  pafs,  without  any  intention  to  kill  or  injure  another  Sufficient  if  tbt 
materially ;  and  in  the  courfe  of  the  fonffle, after  the  parties  'at'tbl onfaJ^ 
are  heated  by  the  conteft,  one  kill  the  other  with  a  deadly 
weapon^ 

{a)  Mr.  Jofifce  Fofttfr  fn  cfcfng  this  cafe,  p.  S74,  h«s  |Ata<qiuete  to  ic$  and  m 
tii  ia«|Ka«f  Kityag  therf  Ua  aKHMvuduni  (9  io^uiic  o#  it. 
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^iiJmsil^t.      '^^^^  Scotch  foldien  were  drinking  together  in  a  puMie 
■  houfe;  fome  ftrangers  in  another  boxabufed  the  Scotch  na- 

l^ex  ▼.  Taylor,    tion,  and  ufed  feveral  provoking  expreflions  towards  thd 
5   mr.  »793.     (Qijj^|.g .  qq  ^hi^h  one  of  them,  the  prifoner^  ftruck  one  of 

the  ftrangers  with  a  fmall  rattan  cane,  not  bigger  than  a 

man's  little  finger.    The  ftranger  went  out  for  affiftance; 

and  in  the  mean  time  an  altercation  enfued  between  the 

prifoner  and  the  deceafed,  who  then  came  into  the  room^ 

and  wh0|  on  the  prifoner's  offering  to  go  without  paying  his 

rtckoningi  laid  hold  of  him  hj  the  collar  and  threw  him 

againft  a  fettle.     The  altercation  encreafed ;  and  when  thd 

foldier  had  paid  the  reckoning  the  deceafed   again  collared 

him,  and  flioved  him  from   the  room   into  the  j)aflage« 

Upon  this  the  foldier  exclaimed,  that  he  did  not  mind  kill* 

ing  an  EnglMhman  more  than  eating  a  mefs  of  crowdy^ 

The  deceafed,  aflifted   by  another   perfon,  then  violently 

puflied  the  foldier  out  of  the  houfc :  whereupon  the  latte^ 

inftantly  turned  round,  drew  his  fword,  and  ftabbed  thel 

deceafed  to  the  heart :  adjudged  manflaughter. 

Snamu  etdi  William  Snow  was  indi£ted  for  the  murder  of  Thomas 

NortbaflMton      Palmer.     The  prifoner,  who  was  a  (hoemaker,  lived  in  the 

M?.'Crofra  c>C  neighbourhood  of  the  deceafed.     One  evening  the  prifoner, 

Ket.  and  MS.     ^ho  was  much  in  liquor,  pafled  accidentally  by  the  houfe 

I<nch,i38.S.C.  of  the  deceafed's  mother,  near  which  the  deceafed  was  at 

work,  had  a  quarrel  with  him  there,  and  after  high  words 
they  were  going  to  fight,  but  were  prevented  by  the  mo*' 
ther,  who  hit  the  prifoner  in  the  face  and  threw  water 
over  him.  The  prifoner  went  into  his  houfe,  but  came 
out  in  a  few  minutes,  and  fet  himfrlf  down  upon  a  bench 
before  bis  gate,  with  a  (hoemaker's  knife  in  his  hand^ 
paring  a  (hoe.  The  deceafed  on  fini filing  his  ixrork,  re- 
turned home  by  the  prifoner's  houfe,  and  called  out  to  hicfl 
as  he  pafled,  <<  Are  not  you  an  aggravating  rafcal  ?''  The 
prifoner  replied,  "  What  will  you  be  when  you  are  got 
from  your  mafter's  feet :"  on  which  the  deceafed  took  the 
prifoner  by  the  collar,  and  dragging  him  off  the  benchf 
they  both  rolled  into  the  cartway.  While  they  were  ftrog- 
gling  and  fighting,  the  prifoner  underneath  the  deceafed, 
the  latter  cried  out,  <*  you  rogue  what  jdo  you  do  with  that 
knife  in  your  hand,'*  and  caught  at  his  arm  .to  fecvre  it| 
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but  the  prifoncr  kept  his  hand  ftriking. about,  and  held  the    Cli.V.  §  s& 
deceafed  fo  hard  with  his  other  hand  that  he  could  not  get    **" 
away.    The  deceafed,  however,  at  length  ipade  an  effort 
to  difengage  hinafelf,  and  during  the  ftruggle  received  the 
mortal  wound  in  his  left  breaft,  having  before  received  two 
flight  wounds.    The  jury  found  the  prifoner  guilty  of  mur- 
der.   But  judgment  was  refpited  to  take  the  opinion  of  the 
judges;  who  [in  the  abfence  of  De  Grey  C.  J.]  were  una-  MichMbnutfrm 
nimoufly  of  opinion  that  it  was  only  manflaughter.    They    ^^  * 
thought  that  there  was  not  fufficient  evidence  that  the  pri-  sojt.  Fofler^a 
(oner  lay  in  wait  for  the  deceafed,  with  a  malicious  defign  ^^* 
to  provoke  him,  and  under  that  colour  to  revenge  his  for* 
mer  quarrel  by  dabbing  him ;  which  would  have  made  it 
murder.     On   the  contrary  he  had   compofed  himfelf  to 
work  at  his  own  door  in  a  funimer's  evening ;  and  when 
the  deceafed  paffed  by  neither  provoked  him  by  word  or 
gefture.    The   deceafed   began   firft  by  ill  language,  and 
afterwards  by  collaring  and  dragging  him   from  his  feat, 
and  rolling  him  in  the  road.    The  knife  was  ufed  openly 
before  the  deceafed  came  by,  and  not  concealed  from  th^ 
byftanders ;  though  the  deceafed  in  his  paflion  did  not  per- 
ceive it  till  they  were  both  down. .  And  though  the  prifoner 
was  not  juRIGable  in  uGng  fuch  a  we;)pon  on  fuch  an  occa- 
lion,  yet  it  being  already  m  his  hand,  and  the  attack  upon 
him  very  violent  and  fudden,  they  thought  it  only  amounted 
to  manflaughter ;  and  he  was  recommended  for  a  pardon. 

In  this  as  in  the  cafe  of  malice  prepenfe  and  exprefs,  if  ^^  *  ?7* . 
the  blow  intended  for  one  would  in  law  only  have  amounted  tended  fir  m« 
to  manflaughter,  it  will  ftill  be  the  fame,  though  by  mif-  ^^'^  ^Jg**'**"* 
take  or  accident  it  kill  anothec,  x  Hawk.  ch.  31. 

A  quarrel  arifing  between  fome  foldiers  and  a  number  of  5^0*"^^^'^' 
Keelmen  at  Sandgate,  a  violent  affray  enfued,  and  one  of  i??^*  MS. 
the  foldiers  was  very  much  beaten.     The  prifOner,  afoldier,  Le«cb,i5i*.S.C* 
who  had  before  driven  part  of  the  mob  down  the  ftreet  with  P®*-  ^•46«  S.C. 
his  fword  in  the  fcabbard,  on  his  return,  feeing  his  comrade 
thus  ufed,  drew  his  fwoid,  and  bid  the  mob  (land  clear, 
faying  he  would  fweep  the  (Ireet ;  and  on  their  prefHng  on 
him  he  (Iruck  at  them  with  the  flat  fide,  and  as  they  fled 
purfUed  them.    The  other  foldier  in  the  mtea  time  had 
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Smt^)a2^.  8*^  ^^i^  J>  *"^  when  the  prifooer  returned  he  afced  whether 
-  they  had  OMudeied  his  comrade ;  aod  being  icveral  timee 
again  affmlted  by  tbe  mobj  he  bnodiflied  his  fword,  and 
hid  them  keep  off.  At  this  time  die  deceaicd,  who  from  hie 
drels  m^ht  be  miftakes  for  a  keehnan,  was  going  ahNig 
abovt  five  yards  from  the  priibner;  bnt  befm  he  pafed 
die  priibner  went  19  to  him  and  Amck  bin  on  the  head 
with  the  fwordt  of  which  he  prefently  died.  This  wan 
hnMcn  ounlaoghtcr :  it  was  not  morder  as  the  jory  had 
ib«ndf  becanfe  there  was  a  prevtons  piuvoeatioB»  and  the 
Wood  was  heated  in  the  coatcft :  nor  was  it  in  felf-defenec» 


Foft«i7t.  bccanfii  there  was  ao  ioeritable  ncceffity  to  eicufe  the 

ing  in  that  manner. 
Fat*  Ui^kt.      I  IhsH  have  oeeafion  to  conlidev  hereafter,  in  what  cafea 

the  partyt  retreating  from  a  combat  beCnre  a  mortal  ftroko 

given,  ihaU  be  faid  to  kill  bis  aflailanr  afterwards  in  felf» 

defence. 

$  18.  %.  JU  ta  (^s falling  within  tUfaMi  •/ Jiaiiimg. 

Jstfm!^'  Where  death  happens  from  beat  of  blood  ander  partial* 

ijac.  1.  cS.     hr  circumftances,  tlie  party  killing  may  be  indiOed  npoo 

the  ftat.   f  Jac,  i.  c.  8.,  commonly  called  the   ftatute  of 

flabbingy  which  cuds  the  offender  of  clergy  in  certain  cafes 

.Foft,  »9a.  therein  fpecified.     This  flature  ^zs  made,  as  Lord  Bacon 

on  another  oeeafion  exprefles  himfeJfy  t^m  thf-J^ur  rf  tif 

,    ,        timeSi  on  account  of  the  quarrels  between  the  EngHfli  and 

Scotch  upon  the  firft  union  of  the  two  crowns,  and  in  order 

10  obviate  the  inconvenience  arifing  from  the  compaflion  of 

juries,  who  were  apt  to  conGder  that  to  be  a  provocation 

for  extenuating  murder  which  was  not  fo  in  law;  a  provi« 

fion  altogether  unneceifary,  as  the  common  law  had  already 

folly  provided  for  every  cafe  of  aggravation  againft  which 

this  ftatute  was  principally  levelled.     But  whatever  incon* 

ventcnces  mig^t  have  happened  from  pusfuing  the  literal 

eonftm£Vion  of  rite  ftatute,  few,  if  any,  can  enfue  from  the 

^  ^1*^**      interpretation  which  has  been  given  of  it.     For  it  was  agreed 

s  Hawk  ch.  10.  by  the  judges  in  Lord  Morley^  cafe,  that  this  ftatute  was 

^01.  MofgM'V  ^^^f  d9tkmat9fj  ef  the  commen  law :  and  Mr.  Juftice  Fof- 

afe,  iBuiAr.S7.  tcv  11  Commenting  upon  it  has^  in  conformity  with  other 

taufV.^796?'    opaniMs,  deefatfcd  tbac  wfaereier  the  defendant  is  iadiaed 

at 
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at  common  law  and  alfo  upon  the  ftatute,  the  queftion  moft    Cb.  "^-3  *^ 
worthy  of  confideration  is,  Whethcr'thc  faft  upon  the  cvi-  ^^^^7" 
dence  be  murder  at  common  law  or  not  ?     In  all  cafes  of  ■    i  ■ 

doubt,  therefore,  the  conftrudion  upon  the  ftatutc  ought  to  See  the  eod  of 
be  in  conformity  with  the  benign  principles  of  the  common 
law.  And  all  circumftances  which  at  common  law  will 
fenre  tojuftify,  excufe,  or  alleviate,  in  a  charge  of  murder 
have  always  had  their  due  weight  in  pro&cutions  grounded 
on  the  ftatutc. 

The  woids  are,  «  Every  perfon  and  perfons  who  (ball  « ^^^^^ 
<<  (tab  or  thruft  any  perfon  or  perfons  that  hath  not  then  |Cv.i.c*f« 
*<  any  weapon  drawn,  or  that  hath  not  then  firft  ftricken  «>^»*c«.|p 
<<  the  party  which  (hall  fo  (bb  or  thruft,  fo  as  the  perfon  ox 
**  perfons  fo  ftabbed  or  thruft  ihall  thereof  die  within  fix 
<<  months  then  next  following,  although  it  cannot  be  pioved 
f '  that  the  fame  was  done  of  malice  aforethought  \  yet  the 
<<  party  fo  offending,  and  being  thereof  convi£Ud  by  verdiA^ 
^<  confefiiony  or  otherwife,  according  to  law,  (hall  be  ex- 
<*  eluded  from  the  benefit  of  clergy,  and  fuffer  death  as  in 
^*  cafe  of  wilful  murder."     With  a  provifoi  •*  that  the  %6t 
(hall  not  extend  to  cafes  of  felf-defence,  misfortune,  or  in 
any  other  manner  than  as  aforefaid ;  nor  to  any  perfon  who 
(hall  commit  manilaughter  in  preferving  the  peace,  or  chat- 
tifing  or  corrcfiing  his  child  or  ferva.nt," 

1.  The  firft  queftion  to  be  confidered  is.  Who  (hall  be        i  ^g^ 
intended  by  ^^  every  perfon  and  perfons  who  (hall  (tab/'  &c.  The  ftsm*  ts- 
The  rigour  of  the  ftatute  is  confined  to  the  very  perfon  ftab-  gMiaUttort. 
bing  or  thrufting,  and  does  not  extend  to  others  aiding  and  >  Hale,  468. 
abetting  him.     And  therefore  where  Welch  and  five  others  Foft.  355. 
were  indifted  (16  Car.)  on  this  ftatute  for  the  death  of  fH*wk.^tot 
Swinnerton ;,  becaufe  it  did  noc  appear  upon  the  evidence  <*•  7- 

which  of  them  made  the  thnift,  they  being  all  prefent,  they 
could  only  be  convi£led  of  manflaughter  at  common  law, 
and  had  their  clergy*  Neither  are  there  any  acceflaries 
within  this  (tatute* 

2.  As  to  what  (hall  be  intended  to  bt  4  ^at  or  ihrtfft  W%i9  sjh$  ^ 
withiathe  meaning  of  the  a&$  the  tbrofting  with  a  (taflp  *^^^  m^Ho^ 
or  any  other  blunt  weapon  feema  within  it.    S6  (boot-  FoA.joa«' 
ipg  with  fire  9tf  mt|  or  (iending  an  alrroW  out  of  i  bow#  ov  a 

R4  itoQC 
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« 

Ch.  V.  <  19.  ftone.  from  a  fling ;  or  ufiog  any  dcrife  of  that  kind  hoUen  in 
ii»f  .  the  band  of  the  party  at  the  tnflant  of  difcbarging  tt*     rboQgb 

<  ■    indeed  Lord  Hale  puts  a  qaxre  to  the  cafe  of  a  piftol  or  a 

How  with  a  fword  or  ftaff,  bccaufe  Juftice  Jones  denied  it: 
I  Hnrk.  ch.  30.  and  Hawkins  fays  that  killing  a  man  with  a  hammer  or  the 

like  cannot  come  properly  under  the  notion  of  thrufting  or 
KeU  13X.  dabbing.    But  certainly  where  the  weapon  is  delivered  out 

vif]^lS'   ^^^^  *''''''  *^  *^  ''"^  ^^^  ^^^^"^  *•  8*^^"'  "^^  ^  Williams's 
Newman*!  caTc',   cafe,  whcre  a  hammer  was  caft ;  or  as  in  Newman's  cafe. 

Ana.  MS.*  oin-  ^^^'^^  ^^  1^*°^  ^^  *  fword  was  thrown  at  20  yards  diftance  5 
fofiaodCbappic.  it  has  been  thought  with  ftri£l  propriety  not  to  come  under 

MS*  Bonier,  5S.   ^j^^  ^^^^  „  ^^^,  ^^  „^^j  « 

I  would  alfo  add,  that  the  flab   or  thruft  ought  to  be 

made  with  a  weapon  or  inftrument  from  whence  danger  was 

likely  to  enfue. 

jhfptrfintrmii      3.  <<  Any  pcrfon  or  perfons  that  hath  not  then  any  wea- 

^kmi''{/tbftu^  pon  drawn,"  &c.  has  been  properly  holden  to  extend  to 

tMkn  tht  c^ji  om   any  other  perfon  a£ling  in  concert  upon  the  fame  deGgn 

Budcncr*rafe,  '  ^^^^  ^^^  party  killed.     And  therefore  in  Buckner's  cafe. 

Sty.  4^7.  v^ho  was  indided  on  the  ftatute  for  killing  Horwood,  it 

'  '  appearing  that  Horwood  and  another   man  had  come  to 

Buckner's  lodgings,  and  that  the  other  man  had  ftood  with 

a  fword  undrawn  at  the  door  to  keep  Buckner  from  going 

out  till  they  might  bring  a  bailiflF  to  arreft  him  for  a  debt 

due  to  Horwood  \  and  that  upon  fome  altercation  between 

Buckner  and  Horwood',  the  former  had  dabbed  hirn  with  a 

^^gg^  which  he  took  out  of  his  pocket }  a  majority  of  the 

court  held  it  not  within  the  datute,  the  intent  of  which 

was  to  provide  againd  fudden  killings  which  that  was  not ; 

there  being  a  previous  trefpafs  and  imprifonment.     And 

they  held  that  if  two  aflault  a  third  perfon,  and  one  of 

them  drike  him,  and  he  kiJf  the  other  who  did  not  drike, 

he  is  not  within  the  datute,  for  it  is  the  aflault  and  driking 

of  both. 

Se  1/thtpsriy         4.  It  has  been  doubted  upon  the  words  "  not  having  then 

«ir  tim%^  /*#^  •  weapon  drawn,*'  whether  <•  iten*^  were  to  be  confined  to  the 

whole 

's  were 

|Uv.  S55.        divided  in  opinion  upon  it.    The  circumdances  were  thefe : 

upon  mutual  words  of  reproach  between  Hunter  and  De 

Loy 


"^//K*"**    inft*"*  the  Jab  was  gtven,  or  whether  it  related  to  the 
Kmnn'ltlit,     time  of  the  combat?  In  Hunter's  cafe  the  judge's 
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Loy  the  former  ilruck  the  latter  with  his  hand  :  thereupon    ch.  V.  ^19. 
De  Loy  attempted  to  draw  his  dagger  at  Hunter,  but  being  I^J^"'*  'Z-^^- 
preventcd  by  the  company  prefent,  he  threw  a  pot  at  Hun«  ...^^^..^..^ 
ter  and  mifled  him :  on  which  Hunter  gave  De  Loy  the 
mortal  wound  with  his  fword.     Thofe  who  were  for  the 
convidion  admitted  the  pot  to  be  a  weapon  drawn  as  long 
as  it  was  in  De  Loy's  hand ;  but  thought  that  after  he  had  - 
thrown  it  out  of  his  hand  without  hurt  done,  ,and  was  after^ 
wards  ftabbed,  the  cafe  fell  within  the  ftiitute.     On  the 
other  hand  it  was  maintained  that  the  word  <<  tkerC^  referred 
to  the  time  of  the  fighting  or  eontroverfy  and  not  to  the  imme« 
diate  inftant  of  the  wounding.     And  they  thought  it  un« 
reafonable  that  one  having  a  weapon  drawn  at  one  time 
during  the  eontroverfy,  and  having  done  all  the  mifchief  he 
could  with  it,  (hould  be  within  the  proteAion  of  the  ftatnte 
which  was  made  to  prevent  the  fudden  killing  of  men  with* 
out  provocation  or  defence.     And  they  compared  it  to  the 
cafe  of  two  who  are  fighting,  and  one  lets  fall  his  fword^ 
or  it  is  beat  out  of  his  hand,  and  he  is  then  killed  ;  which 
cafes  they  Conceived  could  not  be  brought  within  the  fta- 
tute.     And  it  feems  that  the  latter  opinion  being  more  con- 
formable to  the  principles  of  the  common  law,  in  a  cafe 
where  the  meaning  of  the  (latute  is  at  lead  doubtful,  is  molt 
to  be  relied  on ;  mote  efpecially  as  the  prifoner  in  the  above 
cafe  finally  had  hts  clergy.     Alfo,  according  to  Hawkins,  i  Hawk.  ch.  }•• 
the  difcharging  a  piftol,  or  throwing  a  pot  or  other  dangerous  ^  j-^^ 
weapon  at  the  party,  feems  within  the  equity  of  the  words 
<<  having  a  weapon  dranvnP    It  appears  upon  the  whole  that 
if  the  party  killed  be  at  any  one  iuftant  of  time  during  the 
eontroverfy  out  of  the  protedion  of  the  (latute,  between 
which  time  and  the  time  of  receiving  the  mortal  wound  the 
common  law  would  allow  for  the  prifoner's  blood  continuing 
to  be  heated,  the  cafe  will  not  be  governed  by  that  ftatute. 

5.  It  remains  further  to  be  confidered  upon  the  laft  Inen-  WhA€ 


tioned  words  of  the  ftatute,  what  (hall  be  faid  to  be  «*  a  ^~*~- 

nveapon  drawn  F**  as  to  which  an  ordinary  cudgel  or  other  1  Hale,  470* 

thing  proper  for  defence  or  annoyance  in  the  hand  of  the  I  *^*  *^^- 

party  has  been  hodden  fumcient  to  take  the  cafe  out  of  the  <i<x">-  *S4* 

ftatute.  ^^  ^^^ 

This 
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Cli.1^.  faf        ^yAi^  mud  equally  govern  the  cafe  of  a  fword  in  the  fcah> 

Smtm  ffii*    tmri^  and  it  extends  alfo  to  a  candleftick  or  pot ;  but  not  to  a 

*  finall  riding  rod  or  cam  fuck  as  could  noi  prebaUj  do  harm  % 

Sty.  46S.  *o<i  therefore  what  ia  faid  by  Glyn,  C.J.  in  the  cafe  in  Styles^ 

3  Lev.  as^*        (hat  a  tobacco  pipe  had  been  adjudged  a  weapon  drawn,  may 

perhaps  admit  of  queftion* 
jihhm  ifom  at  6.  But  principally  it  is  to  be  confidered,  whether  by  the 
^  ^i''»rdt§  ^^^^^  "  '*®'  havingjSry?  ftricken  the  paity"  killing,  be  meant 
iaka  tbt  cafe  mt  Mft  having  given  the  iirft  blow  in  the  afiray,  6r  only,  not  hav-« 
Bw^Buk  *^S  ft'uck  before  the  mortal  wound  was  given.  Now  though 
W.  Jonet^  340.  the  former  opinion  prevailed  in  Byard*$  cafe,  with  the  dif • 

fent  of  only  one  judge  who  adhered  to  the  latter  conftrue- 

tion ;  yet  that  cafe  has  been  confiderably  (haken  fince,  when 

the  view  and  fpirit  of  this  ftatnte  has  been  more  fuHy  lifted 

Skin.  668.         and  underftood.     And  indeed  Lord  Holt  and  Mn  Juftice 

'  3^''         Fofter  are  ftrongly  of  opinion,  that  in  the  above  inftance^ 

not  only  the  fpirit  but  the  obvious  meaning  of  the  words  wag 

4Blae.CoB.       perverted.     And  Mr.  Juftice  Blackftone  fays  that  if  the  de* 

'93»4-  oeafed  had  ftruck  at  all  before  the  mortal  wound  given, 

though  the  ftabber  had  given  the  firft  blow,  it  feems  the 

better  opinion  that  the  cafe  is  not  within  the  (latute ;  and 

I  Havk.  ch.  30.  Hawkins  is  ezprefsly  to  that  cffcQt.    It  may  alfo  be  worth 

coafideriag,  whether  the  above-meniioned  words,  "  having 

BiCt^ricken/*  &c.  mean  any  thing  more  than  having  firft 

affauitedf  &c.,  and  therefore  whether  the  attempt  to  ftrike, 

being  in  law  an  afiault  and  equivalent  to  an  a£lual  ftriking, 

is  not  equally  within  the  plain  intent  of  the  a£l  as  the  ftroke 

itfelf ;  in  which  cafe  many  of  the  difficulties  which  have 

occurred  upon,  the  con(lru£lion  of  the  words,  ^<  not  having 

<<  then  any  weapon  drawn,*'  might  have  met  with  an  eafier 

folution  under  this  part,  of  the  zQ,\  though  they  fecm  to 

Sty.  468.  hvit  been  oiherwife  underftood  by  Glyn,  C.  J. 

Exctfthns.  Laftly,  The  exceptions  introduced  into  this  (latute  are  to 

be  adverted  to :  thefe  are  of  felf*defence,  mif-chance,  or  fof 

pceferving  the  peace,  or  chafiifing  the  party's  child  or  fer« 

Foft.  198.  vaat*     But  other  cafes  coming  within  the  letter  of  the  zCt^ 

and  not  covered  by  any  of  thofe  exceptions,  have  very  rightly 
Aatt,f.  %Ok       ^'^  adjudged  not  to  be  within  the  meaning  of  it.     Such  is 

the  cafe  of  an  adulterer  ftabbed  by  the  hufband'in  the  adl  of 
Stf .  469.  adultery  *,  or  where  a  man  kills  a  thief  who  aflauks  his  houfe : 

th9 
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the  one  is  manllaughteri  the  other  juftifiable  homicide.    So  ^'  ^Ir^^ 
where  an  officer  puOied  abruptly  and  violently  into  a  gentle*  kng, 
man's  chamber  early  in  the  morning)  in  order  to  arreft  him,  '  ■    ■• 

not  telling  hit  bufmefs,  or  ufing  words  of  arreft )  and  the  ,  nSb!  470. 
gentleman,  not  knowing  that  he  was  an  officer,  under  the 
firft  furprize,  took  down  a  fword  that  hung  in  the  chamber 
and  ftabbed  him»  this  was  ruled  manflaugbter  at  common  Faft»t4i. 
IaW|  though  the  defendant  was  indi£ied  on  this  ftatute :  for 
from  the  officer's  behaviour  the  defendant  might  reaibnablf 
kave  .apprehended  that  he  came  to  rob  or  murder  him.    Per- 
haps there  were  circumftances  in  that  cafe  not  mentioned^ 
which  might  reafonably  induce  fuch  a  fufpicton,  and  raife 
fuch  a  fear  as  might  fall  in  conftantem  vinim*    Upon  an  xHaie,4».474« 
outcry  of  thieves  in  the  night,  a  perfon,  who  was  concealed  '^'thwcafe 
in  a  clofet  to  efcape  the  obfervaiion  of  the  family,  but  no  poft.  £46. 
thief,  was  in  the  hurry  and  furprize  ftabbed  in  the  dark:  thitt 
was  confidered  as  an  innocent  miftake,  and  ruled  to  be  ho- 
micide by  mifadventure.     It  will  fuffice  after  thefe  examples 
to   conclude   thefe   obfervations  on  the   ftatute  with   the  Sty.  467. 
opinion  delivered  by  Glyn  C  J.  in  Buckner's  cafe,  that  in  ^ir«)ft*cVf«. 
order  to  bring  a  cafe  within  the  meaning  of  the  a&  then  forchclbrarof 
muht  to  be  nwhce^  thia  astute 

4«    Hwf  long  thi  law  nvUl  allow  fir  the  blood  continuing        §  30. 
ioMUd  undir  ibo  arcumfiances  $  and  wb'atjball  ho  confidered  as  ^^^*^  ^f 
iwUnce  of  its  having  cooled.         -  Ante"V.  19. 

In  every  qafe  of  homicide,  how  great  foever  the  provoca-  Foft.  196.- 
tion  may  have  been,  if  there  be  a  fufficient  time  for  the  paffioa 
to  fttbfide  and  for  reafon  to  interpofe,  fuch  homicide  will  be 
murder.     Therefore  in  the  cafe  of  an  adulterer  before  men-  AatCpC  sob 
tioned,  if  the  hufband  kill  him  deliberately  and  upon  revenge 
after  the  fa£l  and  fufficient  cooling  time,  the  provocation 
will  not  »vail  in  alleviation  of  the  guilt.    Poifoning,  being  Adic.  r.  is. 
an  i£t  of  deliberation,  always  fliews  malice.  '  ^^  ^55* 

With  refpeA  to  what  interval  of  time  fiiall  be  allowed  for  Gtntrl  ruin  •f 
paffioa  to  fubfide,  it  is  much  eafier  to  lay  down  roles  for  'u^li^ 
determining  what  cafes  are  without  the  limits,  than  how  far  P^* 
exa£ily  thofe  limits  extend.    It  muft  be  remembered,  that 
in  thefe  cafes  the  immediate  obje£b  of  inquiry  is,  whether 
like  fufpenfion  of  reafo9  ariiin^  from  (u4dcn  paffioa  conti-. 

nued 
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Ch  V,  ^  30. 
Durafton  •/        nued  ffom  the  time  of  the  provocation  received  to  the  verf 

''^^'' inftant  of  the  mortal  ftroke  given ;  for  if  from  any  circum^ 

aU.RA>.H96.  ftanccB  whatever  it  appear  that  the  party  refleded.  delibe- 
rated, or  cooled,  any  time  before  the  fatal  ftroke  given;  or  if 
in  legal  prefumption  there  was  time  or  opportunity  for  cool* 
ing  }  the  killing  will  amount  to  murder;  as  being  attributable 
Ante,  f.  ii,  ii,  to  malice  and  revenge  rather  than  to  hu,man  frailty.     And  it 
*^'  has  been  (hewn  that  fuch  malice  will  be  prefiimed,  even 

hfirwmnt  •r  though  the  zQt  be  perpetrated  recently  after  the  provocation 
manner  oftUatb,  jg^civcd,  if  the  inftrumcnt  or  manntr  of  retaliation  be  greatly 
inadequate  to  the  offence  given,  and  cruel  and  dangerous  in 
its  nature :  becaufe  the  law  fuppofes  that  a  party  capable  of 
a£ting  in  fo  outrageous  a  manner,  upon  a  flight  provocation, 
muft  have  entertained  at  leaft  a  general  if  hot  a  particular 
malice,  and  have  before  determined  to  infliA  fuch  vengeance 
upon  any  pretence  that  offered. 

I  will  confider  (hortly  fome  other  general  ctrcomftancet 
which  amount  to  evidence  of  malice,  in  difproof  of  the  par- 

Oncbj^s  cafe,    '  ^f^  having  a£ked  under  the  influence  of  paffton  only.    Thu5,i 

^ft«  if  between  the  provocation  received  and  the  ftroke  given  he 

^  '  fall  into  other  difcourfe,  or  diverfions,  and  continue  fo  en- 

gaged a  reafonable  time  for  cooling ;  or  if  he  take  up  and 
purfue  any  other  bufinefs  or  dcfign,  not  conne£ied  with  the 
immediate  oi>je£l  of  his  palfion,  nor  fubfervient  thereto,  fa 
that  it  may'be  reafonably  fuppofed  that  his  intention  was 
once  called  off  from  the  fubjed  of  the  provocation.  Again, 
if  it  appear  that  he  meditated  upon  his  revenge,  or  ufcd  any 
trick  or  circumvention  totffc^  it;  for  that  ih^w% deliberation^ 
which  is  inconfift'ent  with  the  excufc  oi  Juddtn  pnjfton^  and  is 

ilnfee,  251.         the  ftrongeft  evidence  of  maliqe.     It  may  be  further  obferved 

in  refpe£l  to  time,  that  in  proportion  to  the  lapfe  thereof 
between  the  provocation  and  the  ftroke,  lefs  allowance  ought 
to  be  n^ade  for  any  cxcefs  of  retaliation,  either  in  the  inftru- 

Ante  f.  ai.  mcnt,  or  the  manner  of  it.  In  Rowley's  cafe  before  men- 
tioned, if,  after  running  three  quarters  of  a  mile,  he  had 
killed  the  boy  who  beat  his  Ton  with  an  hedge-ftakeor  other 
dangerous  weapon,  it  would  undoubtedly,  according  to  Mv. 

Foft.  a94«  Juftice  Vofter,  have  been  murder.     The  mere  length  of  time 

intervening  between  the  injury  and  the  retaliation  aids  very 
much  the  prefumption  of  malice  in  law  j  for  that  is  in  fome 

cafes 


Of  Homtctdd  25  J 

{From  Tranfport  of  Paffion^  or  Heat  of  Blood)* 

tafes  evidence  in  itfelf  of  deliberation.    Therefore,  though    Ch.y.  ^  30. 
if  upon  a  fuddcn  quarrel  the  parties  agree  to  fight  upon  the  p^^^^T 
fpot  i  or  if  not  having  their  weapons  there,  they  prcfently,  '    '' 

without  any  other  matter  intervening,  fetch  them  and  go  ^^^j*^^" 
into  the  field  and  fight ;  and  one  fall,  it  will  be  but  man-  Kelzy.  xHawk. 
flaughter :  yet  if  they  appoint  to  fight  the  next  day,  or  even  J^s^j;[;"*2?' 
upon  the  fame  day  at  fuch  an  interval  of  time  as  that  the  4Biac.C0a1.191. 
paflion  might  have  fubfided  ;  or  if,  before  any  blows,  pafled  \  Buift?8'6. 
or  words  of  anger,  they  agree  to  fight  at  a  more  convenient  Ld.  Moilcy's  • 
place,  or  the  fight  otherwife  appear  to  be  upon  deliberation,  ^^x!  K«i.  56. 
and  death  enfue;  it  will  be  murder.  Cronlp.2^ 

I  Sid.  t77« 

Major  Oneby  was  indicted  for  the  murder  of  Mr.  Gower;  Major  Oneby's 
and  a  fpecial  verdift  was  found,  dating,  that  the  prifoncr  j^^q^^'  f ' 
being  in  company  with  the  deceafed  and  three  other  perfons.  2Stra.766.  and 
at  a  tavern  in  a  friendly  manner,  after  fome  time  began  *    '    *^'**  ^' 
playing  at  Hazird ;    when  Rich,  one  of  fhe  company,  aiked 
if  any  one  would  fet  him  three  half  crowns;  whereupon  the 
decer.fed  in  a  jocular  manner  laid  down  three  halfpence, 
telling  Rich  he  had  fet  him  three  pieces ;  and  the  prifoner 
at  the  fame  time  fet  Rich  three  half  crowns,  and  luft  them 
to  him.     Immediately  after  which  the  prifoner  in. an  angry 
manner  turned  about  to  the  deceafed/and  faid,  it  was  an  im" 
pertinent  thing  to  fet  halfpence^  and  that  he  tvas  an  impertinent 
puppy  for  fo*  doing ;  to  which  the  deceafed  anfwercd,  whoever 
called  himfo  was  a  rafcaL     Thereupon  the  prifoner  took  up 
a  bottle,  and  with  great  force  threw  it  at  the  deceafed's 
head,  but  did  not  bit  him,  the  bottle  only  bruihing  fome  of 
the  powder  out  of  his  hair.     The  deceafed  in  return  imme- 
diately toficd  a  candleftick  or  bottle  at  the  prifoner,  which 
milTed  him ;  upon  which  they  both  rofe  up  to  fetch  their 
fwords  which  then  hung  up  in  the  room,  and  the  deceafed 
drew  his  fword  \  but  the  prifoner  was  prevented  from  draw- 
ing his  by  the  company :  the  deceafed  thereupon   threw 
away  his  fword ;  and  the  company  interpofing,  they  fat  down 
again  for  the  fpace  of  an  hour.     At  the  expiration  of  that 
time  the  deceafed  faid  to  the  pti^oner^  we  have  had  hot  words^ 
iut  you  were  the  a^greffir ;  hut  I  think  we  may  pafs  it  overt 
and  at  the  fame  time  offered  his  hand  to  the  prifoner,  who 
.  made  anfwer,  Nof  damn  you,  I  will  have  your  Hood.     After 
which  the  reckoning  being  paid,  all  the  company  except  the 

prifoner 
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CVi.  V.  4  30.    prifooer  went  out  of  the  room  to  go  home  ;  and  he  called 
/#jr*^         ^^  ^^^  deceafed,  faying,  Tlfung  man  come  back^  Ibavefomtthing 
m    to  fay  to  you :  whereupon  the  deceafed  returned  into  the 
room^  and  immediately  the  door  was  clofed,  and  the  reft  of 
the  company  excluded  i  but  they  heard  a  clafbing  of  fwordc^ 
and  the  prifoner  gave  the  deceafed  the  mortal  wound*     It 
was  alfo  found,  that  at  the  breaking  up  of  the  company  the 
prifoner  had  his  great  coat  thrown  over  his  flioulders,  and 
that  he  received  three  flight  wounds  in  the  fight ;  and  that 
the  deceafed  being  afked  upon  his  death-bed  whether  he  re<* 
ceived  his  wound  in  a  manner  amon^  fwordmen  called  fair, 
anfwered,  I  think  I  did.    It  was  further  found  that  from  the 
throwing  of  the  bottle  there  was  no  reconciliation  between  the 
prifoner  and  the  deceafed.     Upon  thefe  fajis  ail  the  Judgea 
were  of  opinion  that  the  prifoner  was  guilty  of  murder ;  he 
having  aded  upon  malice  and  deliberation,  and  not  from 
fudden  pafEon.     It  muft,  I  think,  be  taken  upon  the  iz6t% 
found  in  the  verdiA,  and  the  argument  of  the  Chief  Jufticc« 
that  after  the  door  had  been  (hut  the  parties  were  upon  an 
equal  footing  in  point  of  preparation  before  the  fight  began 
in  which  the  mortal  wound  was  given.    The  main  point  then 
on  which  the  judgment  turned,  and  fo  declared  to  be,  was 
the  evidence  of  exprefs  malice^  after  the  intcrpofition  of  the 
company,  and  the  parties  had  all  fat  down  again  for  an  hour. 
Under  thofe  circumftances  the  Court  were  of  opinion  that 
the  prifoner  had  had  reafonaSle  time  for  cooling  /  after  which, 
upon  an  offer  of  reconciliation  from  the  deceafed,  he  had 
made  ufe  of  that  bitter  and  deliberate  ezpreflion,  that  be 
would  have  his  blood.     And  again,  the  prifoner  remaining  in 
the  room  after  the  reft  of  the  company  retired,  and  calling 
back  the  deceafed  by  the  contemptuous  appellation  of  young 
man,  on  pretence  of  having  fomething  to  fay  to  him,  alto« 
gether  (hewed  fuch  ftrong  proof  of  deliberation  and  coolnefii 
as  precluded  the  prefumption  of  paffion  having  continued 
down  to  the  time  of  the  mortal  ftroke.    Though  even  that 
would  not  have  availed  the  prifoner  under  thefe  circum- 
ftances  i  for  it  muft  have  been  implied,  according  to  Maw« 
^    gridge's  cafe,  that  he  a^led  upon  malice ;  having  in  the  firil 
VyttJt  47.  '    inftance,  before  any  provocation  received^  and  without  warn* 

3  »n« 
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tng  or  giving  time  for  preparation  pn  the  part  of  Mr.  Gower^    Ch.  v.  ^  |o« 
jBude  a  deadly  allaiilt  upon  him.  f!ffi^ 


«• 


In  like  manner  any  circumftance  which  (hews  deliberation  2  Hawk.  ^.  31. 
or  rcflcdlion   rebuts  the  prefumption  of  paffion.     As  in  Broiwick*fcaik 
Bromwick's  cafe,  who  was  indi£ked  for  aiding  and  abetting  i  l«v.  iSo. 
Lord  Morley  in  the  murder  of  Haftings:  it  appearing  that  ySuTr^oi. 
when  the  quarrel  happened  at  a  tavern.  Lord  Morley  objeAed 
to  fighting  at  that  time  on  account  of  the  difadvantage  he 
(hould  have  by  reafon  of  the  height  of  his  (hoes ;  and  pre- 
fently  afterwards  they  went   into  the  field   and  fought : 
this  was  relied  on,  as  (hewing  that  he  did  not  ^ght  in  the  ^'^  « U.  ftiy. 
firft  paJfion.  '♦•^- 

III.  Homicide  in  the  Profccution  of  fome  AS  or 
Purpofe.  criminal  or  unlawful  in  itfclf\  wberc^ 
in  Death  enfues  collaterally  to  or  befidc  tbf 
principal  Intent. 

I  fay,  collaterally  to  or  bejlde  the  principal  intent^  in  order  to        S  i  il 
diftinguKh  this  kind  of  homicide  from  that  before  treated  of 
under  the  general  head  of  malice  aforethought,  where  the 
immediate  and  leading  purpofe  of  the  mind  was  deftrudlion 
to  another. 

And  firft  it  is  principally  to  be  obferved,  that  if  the  ad  on  Duth  tff^ 
which  death  enfuc  be  malum  in  fc,  it  will  be  murder  or  man-  JJlfS^t^/wT* 
(laughter  according  to  the  circumftances :  if  done  in  profe-  <"  /«• 
cution  of  a  felonious  intent,  however  the  death  enfued  againft  pi*u4m€r**f  ule 
or  befide  the  intent  of  the  party,  it  will  be  murder :  but  if  i  fjaie,  475.   . 
the  intent  went  no  further  than  to  commit  a  bare  trefpafs,  Ke?, ,,». 
it  will  be  manflaughter.     As  where  A.  (hoots  at  the  poultry  Sum.  56. 
of  B.,  and  by  accident  kills  a  man  :  if  his  intent  were  to  fteal  ,  hiwIl,  ch.  lo^ 
the  poultry,  which  muft  be  colledled  from  circumftances,  it  ^•"•ch.ji.f.^v, 
will  be  murder,  by  reafon  of  that  felonious  intent :  but  if  it 
were  done  wantonly  and  without  that  intent,  it  will  be  barely 
*inanfiaughter.     A.  whips  an  horfe  on  which  B.  is  riding;  THtwk.cb.99. 
whereupon  the  horfe  fprings  out  and  runs  over  a  child  and  inii^^'i^^ 
'kills  it;   this  is  manflaughter  in  A.,  but   mifadventure 
in  B. 

Br 
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crh.  V.  §  )i.        Sy  |]jc  (latttte  21  £d.  i.  de  malcfaAoribas  in  parcis.  ^'  if 
itmiaji.  ^  forcfter,  parker,  or  warrenery  find  any  trefpaflers  wan- 

■     ■  '   deriog  within  his  WhcTij,  intending  to  do  damage  therein^ 

^hSL***"**  ''^ho'^iil  not  yidd  after  hue  and  cry  made  to  (land  unto 
j^jif foft.  C  70.  the  peace,  but  do  continue  their  malice,  and  difobeying  the 
^'  king's  peace»  do  flee  or  defend  themfelves  with  force  and 

arms  \  if  fuch  parker,  &c.  or  their  aiEftants,  kill  fuch  of- 
fenders in  arrefting  or  taking  them,  they  (hall  not  be  troubled 
for  the  fame,  nor  fufier  any  puniflunent."    But  they  cannot 
1MS.S0m.145.  kill  perfons  who  come  to  take  only  decayed  wood.    And  if 
Ft^^^J*^^  fuch  offenders  as  are  mentioned  in  the  ftatute  kill  the  keeper, 
«RoU.Kep.i2o.  &c.  it  will  be  murder  in  all;  although  it  appear  that  the 

keeper  ordering  them  to  ftand  afiaulted  them  firft,  and  that 
they  fled  and  did  not  turn  tilLone  of  the  keeper's  men  had 
3&4W«ftM.  fifed  and  hurt  one  of  their  companions.    By  ftat.  3  &  4 
«.  10. 1 5-         Yf,  8c  M.  owners  of  deer  in  any  inclofed  land,  or  any  per- 
fons under  them,  may  refift  ofieiKlers  in  like  manner  as  in 
4 lb S^*^m:  ancient  parks.     And  by  ftat.  4&  5  W.  &  M.  lords  of 
^23*  ^•4-         manors,  or  any  others  authorized  by  them  as  game  keepers, 
may  refifl:  offenders  in  the  night  within  their  refpedive 
manors  or  royalties,  in  the  fame  manner  and  with  equal 
indemnity  as  if  the  fa£l  had  been  committed  in  any  ancient 
chafe,  &c. 
R.T.  Anneflej        Upon  the  trial  of  Mr.  Annefley  and  Redding  in  1742 
aSc  Tr.'ifo,    fome  doubt  was  intimated,  whether  an  afliftant  to  a  legal 
33<'*  game  keeper  could  juftify  feizing  a  fifhing  net  under  the 

fiat.  4  &  5  W.  &  M.  c.  23.  f.  5.,  and  whether  the'autho- 
rity  were  not  perfonal.  But  without  conGdering  that  quef- 
tion,  it  is  fufiicient  to  obferve  that  that  cafe  did  not  turn 
upon  the  claufe  in  the  a£t  above  recited^  which  has  exprefs 
'  reference  to  the  powers  given  by  the  ftat.  21  Ed.  i.;  and 
that  ftatute  extends  in  terms  to  afiillants. 

J  32.  He  who  voluntarily,  knowingly,  and  unlawfully  intends 

mth  imtMt  of  ijy^t  jQ  the  pcrfon  of  another,  though  he  intend  not  death, 
t  Hale,  39*471.  yet  if  death  enfae,  is  guilty  of  murder  or  manflaughter 
Foft^i^**"'  according  to  the  circumftances.  As,  if  A.  intending  to 
MS.  Buroety47.  beat  B.  happen  to  kill  him,  If  done  from  preconceived 
ii?.'i9."7o.'  malice,  or  in  (Tool  blood  upon  revenge,  it  will  be  no  alle- 
ch.  31.  r.  38.  Tiation 
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viation  that  he  did  not  intend  all  the  mifchicf  that  followed:  ^^  ZiJ^^/' 

if  without  fuch  motivesi  but  upon  an  unlawful  occafion,  as  ^Hj  ^m, 

in  public  prize  fighting,  it  will  be  manflaughter.     So,  if  a  - 

large  ftonc  be  thrown  at  one  with  a  deliberate  intent  to  hurt,    ^  '  '  **' 

though  not  to  kill  him,  and  by  accident  it  kill  him  or  any 

other ;  this  is  murder.    But  the  nature  of  the  indrument,  Kd«  i%i* 

and  the  manner   of   ufing  it,    as   calculated  to  produce 

great  bodily  harm  or  not,  will  vary  the  offence  in  all  fuch 

cafes.     And  the  like  rule  holds  where  the  inftrument  is 

levelled  indifcriminately  at  any  perfon  on  whom  it  may 

happen  to  light. 

So  if  one  be  doing  an  unlawful  adl,  though  not  intending  mtheut  intent cf 
bodily  harm  to  any  perfon ;  as  throwing  a  ftone  at  another^s  f  ^alc^'io'.  47S« 
horfe ;  if  it  hit  a  perfon  and  kill  him,  it  is  manflaughter* 
Tet  in  fuch  cafes  it  feems  that  the  guilt  would  rather  depend 
dn  one  or  other  of  thefe  circumftances,  either  that  the  a£t 
might  probably  breed  danger,  or  that  it  was  done  with  a 
mifchievotts  intent. 

The  above  rule  governs  all  cafes  where  divers  perfons        ^^^« 
refolve  generally  to  rcfift  all  oppofers  in  the  commiflion  of  Ccnftderap  «  U 
any  breach  of  the  peace,  and  to  execute  it  with  violence,  or  i^Hai/y  53.449. 
in  fuch  a  manner  as  naturally  tends  to  raife  tumults  and  445-  iH**^ 

'  ch.  a9.  1. 10. 

affrays  s   as  by  committing  a  violent  difleifin  with  great'ch.  31.  r.46. 
numbers,  or  going  to  beat  a  man,  or  rob  a  park,  or  ftand-  J^^*ii'.^^**ao! 
ing  in  oppofition  to  the  iheriff''s  pofle.     For  they  muft  at  MS.Burnet»47* 
their  peril  abide  the  event  of  their  aftions  who  wilfully  en*  ^Jti'and^Ac-"" 
gage  in  fuch  bold  difturbances  of  the  public  peace.    In  fuch  cefTiry. 
cafes  the  law  adopts  the  prefumption  of  fad  that  they  came 
with  intent  to  oppofe  all  who  Qiould  hinder  them  in  their 
defign. 

And  in  all  fuch  inftances,  whether  the  breach  of  the  x  Hawk  ch.  it* 
peace  were  fudden  or  premeditated,  not  only  officers  but  f;  ^^;  ^^ii^^Jh, 
even  private  perfons  may  interfere  to  fupprefs  the  riot,  Rwt  Aa, 
giving  notice  of  fuch  their  intention ;  and  much  nfcrc  may  \^  wotjiiil 
they  defend  themfelves :  and  if  in  fo  doing  they  kill  any  of 
the  rioters,  if  they  could  not  otherwife  accomplifli  their 
purpofe,  it  will  be  juftifiable.    And  the  killing  of  any  peN 
ion  fo  interfering  by  any  of  the  rioters  would  be  murder  riJfpoft.HomU 
ia  all  who  took  part  in  the  fad  or  abetted  thereto.  m»t  Vt]^ll. 

S  Several 
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^^toMnJ^'  Several  perfons  were  engaged  in  a  fmuggliog  tranfa&iohi 
^  and  upon  an  attempt  to  oppofe  their  defign  by  the  king's 

Romuide  in  /r«-  officerS|  One  of  the  fmuggltrrs  fired  a  gun,  and  killed  one 
/w"^*^"*^'  of  his  accomplices.  It  was  agreed  by  the  Court,  that  if  the 
Fiomoier*!  cafe,  gun  were  difcharged  at  the  king's  officers  in  profecution  of 
i»*Mod.^6i7.  ^^^  original  defign,  which  was  a  fa£l  to  be  found  by  the 
3  Hale,  443.       jury,  it  would  be  murder  in  them  all,  although  one  of  the 

Sec  ur.  Principal  ..         -  ,'•,....        -r.         ./•    7 

aad  Accei&fy.  accoxnpuces  happened  to  be  killed-  But  if  done  intention- 
ally and  with  deliberation  againft  the  accomplice  from  anger 
or  fome  precedent  malice  in  the  party  firing,  it  would  be 
murder  in  him  only.     In  order,  therefore,  to  aflFe£l  the 

X  Ha^e,  443.       particular  cafe  by  the  general  purpofe  in  view  at  the  time 

j^ii'***'*^*    the  death  happened,  the  killing  mufl:  be  in  purfuance  of 

fuch  unlawful  purpofe  and  not  collateral  to  it. 

HomUiJthire'         Sowhcre  the  prifoners  were  hired  by  a  tenant  to  carry 

KexV/Hobfoii   *^*y  ^**  goods  to  prevent  a  diftrefs,  and  went  armed  with 

andotheriyO. B.  bludgeons  and  other  offenfive  weapons;  and  the  landlord 

ChappieJ^/         aflillcd  by  others  attempted  to  prevent  it ;  and  in  the  vio- 

7  MS.  Sum  186.  lence  of  the  affray,  after  the  condable  had  in  vain  attempted 

s.'c.        '  '     ^^  difperfe  them,  a  boy  (landing  at  his  father's  door,  who 

yUiiit  l»rincipal  took  no  part  therein,  was  killed  by  one  of  the  company 

**      '     unknown ;  Holt  C.  J.  and  Pollexfen  C.  J.  held  it  murder  in 

all  the  party,  by  reafon  that  the  pr^foners  came  armed  with 

cffenGve   weapons,  and   in  a  riotous  way,  and  that  they 

perfilled  in  the  aifray  after  the  conftable  had  interfered  to 

put  a  (lop  to  it.     Buc  the  majority  of  the  judges  held,  that 

as  the  boy  was  unconcerned  in  the  affray,  the  killing  of 

him  could  not  be  imputed  to  the  reft,  who  were  merely 

yidt  S  Mod.       engaged  in  the  general  afiray.    That  he  could  not  be  deemed 

J64.  &x»Mod.  an  oppofer  of  theparty,  fo,  as  to  make  hfm  an  objcfl:  of 

this  contention ;  and  that  they  could  no  more  be  faid  to 
have  abetted  the  killing  of  him  than  if  one  of  the  company 
had  killed  a  perfon  looking  out  of  a  window. 

The  seafoning  of  the  majority  in  the  above  cafe  feems  to 
have  proceeded  upon  the  defeat  of  any  evidence  to  flbewy 
that  the  (Iroke  by  which  the  boy  was  killed  was  either 
levelled  at  any'  of  the  oppofing  party  but  had  bit  him  by 
miftake,  or  was  levelled  at  him  upon  the  fuppofitioii  that 
he  was  one  of  the  opponents ;  for  otherwife  it  feems  that 
in  either  of  thofe  cafes,  the  fame  guilt  would  have  attached 

upon 


Of  Homicide  259 

{Inihe  Profecution  of  fome  other  unlawful  JB). 

upon  all  who  were  concerned  in  the  fame  defign  with  the  Jl^^j/,J^l 

ftriker  as  upon  the  ftriker  himfelf.     For  if  the  aft  or  defign  ^ 

be  unlawful  and  premeditated,  and  death  happen  from  any 

thing  done  in  the  profecution  of  it,  it  is  clearly  murder  in 

all  who  take  part  in  the  fame  tranfaftion.     In  the  above  xMS.Som  187. 

cafe  the  two  Chief  Juftices  were  of  opinion,  in  which  the 

others  did  not  differ  from  them,  that  though  the  moving  of 

the  goods  might  be  lawful,  yet  the  continuing  of  the  party 

together  after  the  conftable  had  ordered  them  to  difperfe 

Was  unlawful:  and  befides,  that  the  great  numbers  who 

were  thus  affembled,  and  the  unufual  weapons  they  were 

armed  with,  did  alfo  make  the  affembly  unlawful.     Perhaps 

the  mor^  correft  method  would  have  been  for  the  jury  to 

have  found  the  faft  one  way  or  other,  whether  the  ftroke 

which  killed  the  boy  were  or  were  not  aimed  at  any  of  the 

aflailants,  or  levelled  at  him  miftaking  him  to  be  fuch. 

But  in  order  to  make  the  killing,  by  any,  murder  in  all        §  34. 
of  thofc  who  are  confederated  together  for  an  unlawful  ^''?^'^y^!t! 

,  ^  ^      ionfidtraut  the 

purpofe,  merely  on  account  of  the  unlawful  aft  done  or  in  kUhngfyofiemu/i 
contemplation,  it  mud  happen  during  the  aftual  ftrife  or  aaiui!''Jlnfg  or 
endeavour,  or  at  ieaft  within  fuch  a  reafonable  time  after-  «^*'*««' Z*'^- 
wards  as  may  leave  it  probable  that  no  frefh  provocation 
intervened. 

A.  with  30  others  entered  with  force  into  fi.'s  houfc  and  Cafcof  Dfiit« 
ejefted  him  and  his  family.     On  the  night  of  the  third  day  ^o.  444,  s*  * 
after,  B»  and  20  others  came  with  weapons  with  an  intent  Crompt.  »8- 
to  re-enter,  and  one  of  them  ca(t  fire  into  a  thatched  houfe  i  Hawk.  ch.  311 
adjoining  to  the  manfion;  whereupon  one  of  A/s  party  pV\  «  qq^ 
iired  a  gun  and  killed  one  of  B.'s  party,  the  reft  of  whom 
retired,  and  A/s  party  continued  in  pofleffion  feveral  days 
after.    This  was  ruled  manflaughter  in  A.  and  his'company^ 
becaufe  their  entry  and  force  was  illegal  j  but  not  murder^ 
becaufe  there  was  a  fudden  provocation.    It  appears  from  i  Hale,  444^ 
one  paQage  in  Hale  that  A.'s  entry  was  upon  ,z  claim  of 
title,  and  not  as  an  avowed  wrong  doer :  for  otherwife  it 
caa  hardly  be  conceived  how  his  tortious,  defence  of  that, 
which  he  had  violently  ufurped  fo  recentfy  before  from  tho 
acknowledged  owner,  could  in  any  fort  extenuate  the  bomi* 
cide  committed  in  confequencc  of  it.     B.  had  an  undoubted 
right  to  refill  at  all  hazards  the  attempt  ot  A.  to  turo  hiiii 
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m^'  y*^  5^  -iOUt  of  his  manfion ;  and  while  the  ufurpuion  was  yet  recent 
''  had  a  right  to  endeavour  to  rein  ft  ate  him  fclf  in  the  poffcflion 
which  he  had  juft  loft.  It  feems  to  have  been  fo  much  a 
continuation  of  the  fame  tranfa£lion,  that  if  B.  had  regained 
his  pofleflfion  he  could  not  have  been  iridicled  for  a  forcible 
entry ;  and  though  poflibly  it  might  be  doubtful  whether 
he  would  have  bten  juftified  in  killing  any  of  A/s  party  in 
the  attempt  after  having  once  loft  the  pcflVfTion  for  near 
three  days;  yet  undoubtedly  fo  recent  and  grievous  a  pro- 
vocation would  have  reduced  the  00'encc  to  manflaughter  at 
leaft.  But  if  A.  were  a  mere  wrong  doer,  there  does  not 
feem  to  be  a  like  adequate  provocation  to  ertenuate  the  fafl 
committed  by  him  in  defence  of  his  own  avowed  tortious 
a£^.  So  recent  an  ufurpation,  and  never  acquiefced  in, 
could  not  give  him  even  a  colour  of  title  to  the  pofleflion 
againft  the  owner. 

This  part  of  the  fubjeft  however,  as  it  afTeJls  one  perfon 
for  the  a£l  of  another,  is  fo  intimately  blended  with  the 
doArine  of  Principal  and  AccefTary,  that  to  avoid  repetition 
I  refer  the  further  confideration  of  it  to  that  title. 

{  3 j**  The  other  general  rule  is,  that  if  an  aft  not  unlawful 

/^*"^  il^  "**  itfelf,  as  (hooting  at  game,  be  prohibited  to  be  done  unlef» 
Foft.  S59.  '  by  perfons  of  a  certain  defcription,  the  cafe  of  a  perfon  not 
pj^*»  *75*       coming  under  that  defcription  offending  againft  fuch  ftatutet 

and  in  fo  doing  unfortunately  killing  another,  will  fall  undbr 
the  fame  rule. as  that  of  a  qualified  man,  and  muft' equally 
be  attributed  to  mifadventure. 

IV.  Homicide  from  Impropriety ^  Negligence^ 
or  Accident^  in  the  Profecution  of  an  AEt 
lawful  in  itfelf  or  intended  by  way  of 
Sport  or  Recreation* 

«o6.  '•  "^c '^^undarles  between  impropriety,  negligence,  and 

Ctngral frmeifit.  tticxt  accident,  are  often  fcarcely  perceptible ;  but  as  the 
diflference  between  them  leads  to  different  concluGons  as  to 
Foil.  158.  ^^^  degree  of  offence,  I  (hall  chiefly  confine  myfelf  under 

1  Hale,  39.44^ .  this  head  to  point  out  the  diftinfiion ;  premifing  as  a  leading 
Ms!  Burnet,  4: ,  principlci  that  where  a  roan^  doing  a  lawful  a ff  without  intent 

tion 
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iion  of  bodily  harm  to  any  ptrfon^  and  ufing  proper  caution  to  pre-     Ch.  V.  ^  36. 
vent  danger^  unfortunately  happens  to  kill  another,  fuch  aft     <»g^tf 
amounts  only  to  homic'ulc  by  mi  fad  venture/'    The  aft  muft  Ante,  f.  311 3». 
be  lawful ;  for  if  it  be  unlawful,  the  cafe  will  be  either  mur- 
der or  manfljughter,  as  was  (hewn  under  the  lad  head.     It 
mud  not  be  done  with  intention  of  great  bodily  harm;  for 
then  the  legality  of  the  aft,  conGdered  abftraftedly,  would 
be  no  more  than  a  mere  cloak  or  pretence,  and  confequently 
would   avail  nothing.      The  aft  muft  alfo  be  done  in  a 
proper  manner,  and  with  due  caution  to  prevent  danger.        'o''** 

Thus  parents,  maders,  and  other  perfons  having  authority         §  37* 
in'foro  domcftico,  may  giye  rc^fonable  correftion  to  thofc  ^^l^^^^^^^^ 
under  their  care  ;  and  if  death  enfuc  from  fuch  correftion,  Foft.  »6i. 
it  will  be  no  more  than  accidental  death.     But  if  the  cor-  ^  ^1^*^  \^^l 
reftion  exceed  the  bounds  of  due  moderation,  either  in  the  457*  473*  4- 
meafure  of  it,  or  in  the  inftrument  made  ufe  of  for  that  ^    **  '^  '*'* 
purpofe,  it  will  be  either  murder  or  manflaughter  according 
CO  the  circumftances.     If  done  with  a  cudgel,  or  other  thing 
not  likely  to  kill,  though  improper  for  the  purpofe  of  cor- 
reftipn,  it  will  be  manflaughter  :  if  with  a  dangerous  weapon 
likely  to  kill  or  maim,  as  a  pcdle  or  great  (lafF,  it  will  be 
murder:  due  regard  being  had  in  both  indances  to  the  age 
and  drength  of  the  party.     Grey,  a  blackfmith,  druck  his  Grey'icafe, 
fervant  with  a  bar  of  iron  by  way  of  correftion  for  improper     *  *   **'  ^' 
behaviour,  by  which  he-  was  killed  ;  held  murder.     A  wo-, 
man  kicked  and  Ramped  on  the  belly  of  her  child ;  and  ruled 
the  fame. 

Tf  ct  though  the  correfliDn  exceed  the  bounds  of  modera* 
tion,  the  Court  will  pay  a  tender  regard  to  the  nature  of  the 
provocation,  where  the  aft  is  manifedly  accompanied  with  a 
good  intent,  and  the  indrument  not  fuch  as  mud  in  all  pro- 
bability occafion  death;  though  the  party  were  hurried  to 
great  exccfs.  As  was  the  cafe  of  a  father,  whofe  fon  had  Worceftfr  Sp. 
frequently  been  guilty  of  dealing,  complaints  of  which  had  Fwftttl M^^' 
come  to  the  father,  who  had  often  correfted  him.  At 
length  the  fon  being  charged  with  another  theft,  and  refo- 
lately  denying  it,'  though  proved  againd  him,  the  father  in 
^  paflion  beat  bis  fon  with  a  rope  by  way  of  chadifement  for 

S3  '  the  .  .      . 
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Ch.  V.  %  37.    the  offence  fo  much,  thnt  he  died.     The  father  exprefled 
4icm*fti€o.  the  utmolt  horror,  and  was  in  thegreatcft  affliftion  for  what 

'  he  had  done,  intending  only  to  have  puniflied  him  with  fuch 

feverity  as  to  have  cured  him  of  his  wickedncfs.  The  learned 
Judge  who  tried  the  father  confuhed  his  colleague  in  office 
and  the  principal  counfel  on  the  circuit,  who  all  concurred 
in  opinion  that  it  was  only  manflaughtcr:  and  fo  it  was 
Tuled. 

$  38.  Accidents  frequently  occur  amongft   perfons  following 

WW  ^^«iJSrf  ^^^^^  lawful  occupations,  efpccially  fuch  from  whence  dan- 

I  ger  may  probably  arife.     If  they  f.iw  the  danger,  and  yet 

I   perfided  without  fufficient  warning,  it  will  be  murder.     If 

/   the  a£l  were  fuch  as  was  likely  to  breed  danger,  and  they 

/    negleded  the  ordinary  cautions,  it  will  be  manilaughter  at 

lead,  on  account  of  fuch  negligence  ;  making  due  allowance 

for  the  nature  of  the  occupation,  and  the  probability  of  the 

danger;  which  if  very  remote,  and  in  the  particular  inftance 

not  reafonably  to  be  expefted,  may  reduce  the  a£i  to  mifad- 

venture.    The  criterion  in  fuch  cafes  is  to  examine  whether 

common  focial  duty  would)  under  the  circumftances,  have 

fuggeded  a  more  circumfpcA  condud. 

ITofjbrAi  thnw-      For  inllance,  in  the  cafe  of  workmen  throwing  flones  and 
Foa'st^'         rubbifh  from  an  houfe  in  the  ordinary  courfe  of  their  bufi« 
I  Hale,  47a,  5.    nefs,  by  which  a  perfon  underneath  happens  to  be  killed :  if 
f.4**^!i'BUc*^*  they  deliberately  faw  the  danger,  or  be*trayed   any  con- 
com.  19s.         fcioufnefs  of  it,  from  whence  a  general  malignity  of  heart 
^  alt.  e  pace,      jyjight  bc  Inferred,  and  yet  gave  no  warning,  it  will  be  mur- 
der, on  account  of  the  grofs  impropriety  of  the  a£l.     If  they 
did  not  look  out,  or  not  till  it  was  too  late,  and  there  wa$ 
even  a  fmall  probability  of  perfons  paffing  by,  it  will  be' 
manflaughtcr.     Put  if  it  had  been  in  a  retired  place  where' 
there  was  no  probability  of  perfons  paffing  by,  and  none  had 
been  feen  about  the  fpot  before,  it  feems  to  be  no  more  than 
accidentul  death.     For  though  the  zfk  itfelf  might  breed 
danger,  yet  the  degree  of  caution  requifite  being  only  in 
proportion  to  the  apparent  neceffity  of  it,  and  there  being  no 
apparent  call  for  it  in  the  indance  put,  the  rule  applies,  de 
FoiPic^rcO.').  non  exilUntibus  et  not  apparentibus  eadem  eft  ratio.    So  if 

X§64,  JCd.40.  '^'^ 
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any  perfon  had  been  hcforc  fecn  on  the  fpot,  but  due  warn-    ch.  v.  §  38. 
ing  were  given,  it  will  be  only  mifadventure.     On  the  other  ^^e^p^,-^^ 
handf  in  London  and  other  populous  towns,  at  a  time  of  1 
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day  when  the  (Ireets  are  ufually  thronged,  it  would  be  man-  Fo^-  a^?- 
daughter,  notwithftanding   the   ordinary   caution   ufed  on  iHawk.Gh.s9^ 
other  occafions  of  eivine  warning ;  for  in  the  hurry  and  ^4- 

o         t»  &»  J  4BUc.C0m.  191. 

noife  of  a  cronded  (Ireet  few  people  heir  the  warning  or  1MS.Su1n.134* 
fufficiently  attend  to  k,  ho^v^ever  loud.. 

Again,  a  perfon  driving  a  carriage  happens   to  kill  zxi-findrwingesr* 
other:  if  he  faw  or  had  timely  notice  of  the  mifchief  likel 
to  enfue,  and  yet  wilfully  drove  on,  it  will  be  murder;  fo 
die  prefumption  of  malice  arifes  from  the  doiiig  of  a  dan-l 
gerous  z€t  intentionally:  there  is  the  heart  regardlefs  o 
focial  duty.    If  he  might  have  feen  the  danger,  but  did  not 
iook  before  him,  it  will  be  manflaughter,  for  want  of  due 
circumfpeflion.     Bat  if  the  accident  happened  in  fuch  a 
manner  that  no  want  of  due  care  could  be  imputed  to  the , 
driver,  it  will  be  accidental  death,  and  he  will  be  cKCufed.    / 

A,  was  driving  a  cart  with  foi)|r  horfes  in  the  highway  at 
Whitechapel ;  and  he  being  in  the  cart,  and  the  horfes  upon 
a  trot,  they  threw  down  a  woman  who  was  going  the  fame 
way  with  a  burthen  upon  her  head,  and  killed  her.  Holt 
C.  J.,  Tracy  J.,  Baroii  Bury,  and  the  Recorder  Lovel,  held 
this  to  be  only  mifadventure.  But,  by  Lord  Holt,  if  it  ha 
been  in  a  ftreet  where  people  ufually  pafs,  this  had  been 
manflaughter;  but  it  was  clearly  agreed  that  it  could  no;  ^,y  • 
be  murder. 

It  mud  be  tak^n  for  granted  from  this  note  of  the  cafe, 
that  the  accident  happened  in  an  highway  tuhere  people  did 
not  ufually  pafs;  fir  otherwife  the  circumftance  of  the  driver's 
being  in  his  cart,  and  going  fo  much  f after  than  is  ufual  for 
carriages  of  that  conftru£ltan,  favoured  much  of  negligence 
and  impropriety:  for  it  was  extremely  difficult,  if  not  im- 
poiCble,  to  ftop  the  courfe  of  ti)e  horfes  fuddealy  in  order  to 
avoid  any  perfon  who  could  not  get  out  of  the  way  in  time- 
And  indeed  fuch  condu£i  in  a  driver  of  fuch  heavy  carriages 
might  under  m<^  circumdances  be  thought  to  betoken  a 
want  of  due  care,  if  any  though  but  few  perlbns  might  pro- 
bably pa(s  by  the  faiae  road.    The  greated  poi&ble  care  is  Poft.f.4o. 
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not  to  be  cxpeAed,  nor  is  it  required  ;  but  whoever  feeks 
to  ezcafc  himfelf,  for  having  unfortunatelj  occafioned  by 
any  2(k  of  his  own  the  death  of  another,  ought  at  lead  to 
Ihew  that  he  took  that  care  to  avoid  it  which  perfons  in 
fimilar  fituations  are  molt  accuftomed  .to  do.  Upon  this 
fappofition  the  death  is  to  be  referred  to  mifadventure^ 
which  was  occafioned  by  the  head  of  a  workman's  axe  flying 
off  and  killing  a  byftander. 

Our  ftatute  law  has  feverely  animadverted  on  one  fpecies 
of  criminal  impropriety,  whereby  death  is  often  occafioned : 
for  by  ftat.  10  Geo;  2.  c.  31.  f.  8.'  if  any  perfon  navigating 
for  hire  Or  gain  on  the  Thames  between  Gravefend  and 
Wind  for  receive  into  his  tilt-boat,  row-barge,  ferry-boat, 
or  other  boat  or  wherry,  a  greater  number  of  perfons  than 
the  ad  allows,  and  any  paffenger  (hall  then  be  drowned ; 
fuch  perfon  being  thereof  lawfiilly  convi^ed  is  guilty  of 
felony,  and  fiiall  be  tranfported  as  a^elon. 

This  may  ferve  as  a  caution  to  ftage  coachmen  and  othefs 
who  overload  their  carriages  for  the  fake  of  lucre,  to  the 
great  danger  of  the  lives  of  the  paflengers  ;  the  number  of 
whom  are  now  regulated  by  a£L  of  parliament.  It  is  an  im- 
provident a£t,  againft  which  they  have  been  warned  by  the 
voice  of  the  legiflature,  as  well  as  by  general  and  repeated 
experience  of  the  bad  confequences. 

One  other  ufual  acl  of  improvidence  mentioned  in  the 
books  may  not  be  improperly  adverted  to.  If  one  who  is 
no  regular  phyfician  or  (nrgeon  adminifter  medicine,  or 
perform  an  operation,  which  contrary  to  expeAation  kills 
the  patient,  it  was  formerly  holden  manflaughter.  But  Lotd 
Hale  denies  this  very  properly :  it  is  rather  mifadventure. 
Though  this  doubt  fliould  make  ignorant  pebple  cautious 
how  they  tamper  in  thefe  matters.  But  if  one  give  phyfie 
to  another  in  fport,  of  which  he  dies,  it  will  be  manllaugh- 
ter :  an4  if  given  to  procure  an  abortion^  amd  the  wpma^q 
herfelf  die,  it  is  murder. 


f  39*  He  who  wilfully  negleds  to  prevent  a  mifchiefj  which  he 

^u^ t^'pf^iZ'  ™^y  *"^  ought  to  provide  againft,  is  anfwerable  for  the  con«* 

ajt^inv  fro^hit  fequence :  as  where  a  man,  having  an  ox  which  he  knows  to 

m^jctUf.  ^ 
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be  mifchtevous  by  bcinjr  ufcd  to  core,  docs  not  put  him  in    ch.  v.  €  39. 
fomc  place  of  fccurity,  but  lets  him  range  where  perfons  are  ^^^  toprowide 
likely  to  pafs,  and  he  afterwards  kills  a  man :  according  to  '^Vj^fj'''*^^ 
fome  opinions,  amongft  which  is  Lord  Hale's,  the  owner  - 

may  be  indifted  for  manflaughtcr  (a).     By  Mr.  Jufticc  Bur-  ,H*ie,  431. 
net,  it  would  not  be  more  than  manflaughter,  and  might  be  ^"g^;'**^^; 
lefs.     However,  as  ir  is  agreed  by  all,  fuch  a  perfon  is  at  leaft  com.  197- 
guilty  of  a  very  great  mifdcmeanour.     And  if  the  owner  f.  "'"J^s.^g^l" 
purpofely  let  loofe  a  dangerous  or  vicious  anima),  though  it  net,  53. 
be  only  to  frighten  people,  and  it  kill  a  man,  the  cafe  may 
even  amount  to  murder :  ftill  more  if  it  were  done  mali- 
cioufly. 

Death  aifo  happens  from  fome  unexpefled  occurrence  in        5  40. 
the  courfe  of  human  affairs.     And  herein  the  degree  of  im-  n^antofduiM- 
propnety  or  negligence  attending  the  act  is  to  be  noted,  in  gcroasinfim^ 
order  to  diftinguifli  it  from  mere  accidental  death.    The  "^^h^** 
cafes  which  occur  on  this  head  turn  on  the  queftioo,  whether 
due  caution  have  been  ufcd  or  not.     And  in  general  it  may 
be  obferved^  that  the  degree  of  caution  reqoifite  to  bring  the' 
cafe  within  the  limits  of  mifadventure  muft  be  proportioned 
to  the  probability  of  danger  attending  the  a£l  immediately  con- 
Jc/<rft;^  to  the  death.    I  fay,  immediately  conduci)gfr4  becaufe 
inferences  of  guilt  are  not  to  be  drawn  from  remote  caufes^ 
all  malice  apart ;  but  muft  be  referred  to  fuch  oiily  as  are 
a&iially  moving  to  the  death.     And  therefore  where  a  man 
leaves  a  loaded  gun  in  his  houfe,  and  it  is  afterwards  dif- 
charged  by  another  who  knew  not  it  was  loaded,  whereby 
death  enfues  \  the  firft  is  in  00  refpe£l  amefnable  to  the 
laws  for  the  confcquences  j  though  perhaps  it  would  have 
been  more  prudent  to  have  placed  the  gun  out  of  the  reach 
of  fuch  an  accident|  or  to  have  unloaded  it  when  it  was 
laid  by. 

{a)  Tb«  Moducal  Itir  carried  thts  mafter  ftiU  fiirt!Mr,.£zod.  xt!.  19.  **  Bat  if 
**  the  OS  vera  iraot  to  poih  with  hla  bora  in  time  paft,  and  it  hath  been  tefiified 
M  ID  hit  owner,  and  he  hath  not  kept  him  in,  hot  that  he  hath  killed  a  man  or 
<<  a  wboiaa,  the  os  ihall  be  ftoned,  and  hia  owner  alfo  fliail  be  pot  to  death.** 
It  appetra  however  from  the  next  verfe  tiut  in  foch  a  cafe  his  life  might  be  ran- 
fomed  by  pajaent  of  the  fom  which  wit  laid  vpoo  hia. 

One 
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One  lays  poifon  to  kill  ratSj  and  another  takes  it  and  dies  ; 
this  is  mifadventure.  But  it  mud  be  underftood  to  have 
been  laid  in  fuch  manner  and  place  as  not  to  be  eaGIf 
miftaken  for  proper  food ;  for  that  would  betoken  great  in- 
advertence, and  might  in  fome  cafes  amount  to  man- 
flaughter. 

A  gentleman  came  to  town  in  a  chaife»  and  before  he  got 
out  of  it  fired  his  piftols  in  the  ftreet,  which  by  accident  killed 
a  woman.  This  was  ruled  manflaughter :  the  a£l  was  likely 
to  breed  danger,  and  manifeftly  improper. 

Deer  having  broken  into  the  corn  of  A.  and  fpoiled  it,  he 
went  with  his  fervant  to  watch  at  night  with  a  gun,  and 
charged  him  to  fire  when  he  heard  any  thing  rufli  into  the 
ftanding  corn :  and  upon  A.'s  ruibing  into  the  corn  in  an- 
other part  of  the  field,  the  fervant  fired  and  killed  him.  In 
the  firft  paflage,  wherein  Lord  Hale  mentions  this  cafe,  he 
feems  to  think  that  it  amounted  to  manflaughter,  for  want  of 
due  diligence  and  care  in  the  fervant  in  (hooting  upon  fuch 
a  token  as  might  befall  a  man  as  well  as  a  deer :  however  he 
fays,  it  was  a  queftion  of  great  difficulty.  But  in  a  fubfc- 
quent  part  of  his  work,  the  learned  author  relating  the  fame 
cafe,  which  had  been  determined  by  himfelf  at  Peterborough, 
fays,  that  he  had  ruled  it  to  be  only  mifadventure }  for  the 
fervant  was  mifguided  by  his  maftet's  own  direction,  and 
was  ignorant  that  it  was  any  thing  elfe  but  the  deer.  But 
it  feemed  to  him,  that  if  the  mailer  had  not  given  fuch  di- 
re£tion  which  was  the  occaGon  of  ^he  miftake,  it  would  have 
been  manflaughter  \  becaufe  of  the  want  of  due  caution  in 
the  fervant  to  (hoot  before  he  difcovcred  his  mark.  Tet 
ftridly  confidered ;  if  from  all  the  other  circumftances  of  the 
cafe  there  appeared  a  want  of  due  caution  in  the  fervant,  I 
do  not  fee  how  the  command  of  the  mafter  could  fupply  it ; 
much  lefs  how  it  could  excufe  him  in  doing  an  unlawful  ad:. 
The  excufe  of  having  ufed  ordinary  caution  can  only  be  ad^ 
mitted  where  death  happens  accidentally  in  the  profccution 
of  fome  lawful  aft. 

But  in  none  of  thefe  inftances^  even  where  the  aft  of  the 
party  is  immediately  conducive  to  the  death,  docs  the  law 
rtquire  the  utmoft  caution  that  can  be  ufcd :  it  is  fufficient 

C  that 
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that  a  reafonable  precaution,  Vfhzt  is  ufual  and  ordinary  in'  Ch.  v.  §<o. 
the  like  cafes,  be  taken ;  fuch  as  hath  been  found  by  long 
experience  in  the  courfe  of  human  affairs  to  anfwer  the  end : 
for  fuch  condu£t  (hews  that  the  party  was  regardful  of  fo- 
cial  duty,  and  free  from  any  manner  of  guilt.  And  there- '  Ramptoa^s  cafi^ 
fore  upon  that  principle  Mr.  Juftice  Foftcr  denies  Rampton*s  *  •  4»» 
cafe  to  be  law  :  and  indeed  there  is  a  quaere  put  to  it  in  the 
margin  of  the  reporter.  The  prifoner  had  found  a  piftol  in 
the  ftreet,  which  he  had  reafon  to  believe  was  not  loaded, 
having  tried  it  with  the  rammer,  which  had  gone  down  into 
the  muffel  of  the  piftol ',  the  rammer  in  fa£^  being  too  (hort. 
He  carried  the  piftol  home,  and  his  wife  ftanding  before  him^ 
he  cocked  it  and  touched  the  trigger ;  on  which  the  piftol 
went  off  and  killed  the  woman.  This  was  ruled  man&augh« 
ter.  In  truth,  the  man  had  ufed  the  ordinary  precaution 
adapted  to  the  probability  of  danger  in  fuch  cafes :  he  had 
examined  the  piftol  by  the  ufual  method  of  trial.  And 
though  it  was  doubtlefs  an  idle  frolic,  yet  the  heart  was  free 
from  all  fort  of  guilt,  even  the  guilt  of  negligence ;  and  there- 
fore the  zGt  ought  to  have  been  excufed.  And  the  fame  Foft.  aSs* 
learned  Judge  determined  accordingly  in  a  cafe  fomething  , 
(imilar.  Upon  a  Sunday  morning  a  man  and  his  wife  going 
to  dine  at  a  friend's  houfe  in  the  neighbourhood,  he  carried 
his  gun  with  him,  to  divert  himfelf  on  his  way ;  but  before 
dinner  he  difcharged  it,  and  fet  it  up  in  a  private  place  in  his 
friend's  houfe.  After  dinner  he  went  to  church,  and  in  the 
evening  returned  home  with  his  wife  and  neighbours,  bring- 
ing his  gun  with  him  -,  which  was  put  into  the  room  where 
his  wife  was,  (he  having  brought  it  part  of  the  way.  He 
taking  it  up  touched  the  trigger,  and  the  gun  went  off,  and 
killed  his  wife.  It  came  out  in  evidence,  that  while  the  man 
was  at  church  a  perfon  belonging  to  the  family  privately 
charged  the  gun,  and  went  after  fome  game ;  but  before  the 
fervice  at  church  was  ended,  returned  it  loaded  to  the  place 
from  whence  he  had  taken  it ;  and  where  the  defendant,  who 
was  ignorant  of  all  that  had  pafled,  found  it  to  all  appear^ 
ance  as  he  had  left  it.  Mr.  Juftice  Fofter  thought  it  unne- 
ceflary  to  inquire  whether  the  man  had  examined  the  gun 
before  he  caried'it  home;  but  being  of  opinion  upon  the 

whole 
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Cb.  V.  §  40.    whole  evidence  that  he  bad  reafonable  grounds  to  believe 
feffJ^nrr<mi.  ^^^^  *^  ^*8  "^^  loaded,  he  direftcd  th^  jury  that  if  they  w«c 
■    of  the  fame  opinion,  they  (hould  acquit  him :  and  he  was 
acquitted. 

$  41.  ^*  ^  "^^  come  to  the  confideration  of  accidents  which 

^ fports and rt-  happen  at  fports  and  recreations:  if  deatli  enfue  from  fuch 
f'X!%s9*  ^^  ^^^  innocent  and  allowable,  the  cafe  will  fall  within  the 

rule  of  excufable  homicide :  but  if  the  fport  be  unlawful  in 

itfelf,  or  productive  of  danger,  riot,*  or  diforder,  from  the 

occafion,  fo  as  to  endanger  the  peace,  and  death  enfue ;  the 

patty  killing  is  guilty  of  manflaughter. 

Foft.2S9.  iMS.      It  feems  now  the  better  opinion,  that  manly  fports  and 

DaU.  ch.'i^s.    cxercifcs  which  tend  to  give  (Irength,  a£livity,  and  (kill  in 

I  Hawk.  ch.  29.  the  ufc  of  aims,  and  are  entered  into  merely  as  private 

]oS.''i36.  Pule  recreations  amongft  friends,  are  not  unlawful  ^  and  there- 

ae  pace,  123.      fore  perfons  playing  by  confent  at  cudgels  (a),  or  foils,  or 

wreftUng  (^),  are  excufable  if  death  enfue.  For  though 
doubtlefs  it  cannot  be  faid  that  fuch  exercifes  are  altogether 
free  from  danger ;  yet  are  they  very  rarely  attended  with 
fatal  confequences  \  and  each  party  has  friendly  warning  to 
be  on  his  guard.  And  if  the  poOibility  of  danger  were  the 
criterion  by  which  the  lawfulnefs  of  fports  and  recreations 
were  to  be  decided,  many  exercifes  muft  be  profcribed  which 
are  in  common  ufe,  and  were  never  heretofore  deemed  un- 
lawful. And  the  reafon  given  by  Mr.  Juftice  Fofter,  for 
confidering  fuch  fports  as  lawful,  feems  a  good  one ;  becaufe, 
fays  he,  bodily  harm  is  not  the  motive  on  either  fide ;  upon 
I  Hale,  471.      .  the  fuppofition  of  which  motive.  Lord  Hale  had  grounded 

his  opinion  to  the  contrary,  and' that  the  a£l  in  fuch  cafe 

amounted  to  manflaughter.    To  which  it  may  be  added,  that 

the  weapons  ordinarily  made  ufe  of  upon  fuch  occaGons  are 

not  deadly  in  their  nature,  unlefs  urged  by  a  malicious  and 

vindiflive  fpirit. 

SirjohaChi.         Upon  this  diftinAion,  as  to  the  nature  of  the  weapoQ, 

A^n!^^'      Sir  John  Chichefter's  cafe  feems  to  have  turned  j  who  un- 

Ketiw.  108.       fortunately  killed  his  m^-fervant  as  be  was  playing  with 

(a)  F^f  Comb.  408.  (^)  Rex  v.  Lane,  Bodmui  S«m«  Aff.  17171  jf^ 

Eyre,  MS.  Chappie^  J.  from  Sc^t.  Forftcr*t  M4» 

8  him 
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him.  Sir  John  paffcd  at  him  with  his  fword  in  the  fcabbard,  Ch.  V.  §  41. 
which  the  latter  parried  with  a  bed-ft^iF;  and  in  the  heat  of  ^"^^**  ^' 
the  exercife  the  chape  of  the  fcabbard  flew  off,  and  the 
fervant  was  kiHed  by  the  point  of  the  f^ord.  Mr.  Juftice  Foil.  %(<^ 
Fofter  thinks,  in  conformity  with  Lord  Hale,  that  there  was  iHalei47|. 
evidently  a  want  of  common  caution  in  making  ufe  of  a 
deadly  weapon  in  fo  violent  an  exercife,  where  it  was  highly 
probable  that  the  chape  might  be  beaten  off,  which  would 
neceflfarily  expofe  his  fervant  to  great  bodily  harm.  It  was 
therefore  rightly  adjudged,  to  be  manflaughter.  It  has  often 
been  afked.  Wherein  the  difference  lies  between  a  fword  in  the 
fcabbard  and  a  foil  ?  Perhaps  it  is  not  much ;  but  the  latter 
is  certainly  better  prepared  for  the  prevention  of  accident 
than  the  point,  though  blunted,  of  the  fcabbard :  and  again, 
the  foil  is  calculated  to  bend  and  yield  when  preffed  againft 
the  body,  confiderably  more  than  the  (heathed  fword.  And 
the  increafe  of  danger  feems  to  arife  as  well  from  thefe  cir- 
cumftances  as  from  the  probability  of  the  chape  being  beaten 
off.  The  ufual  and  ordinary  cautions,  therefore,  to  avoid 
danger,  were  not  ufed  in  that  cafe,  which  are  indifpenfably 
required  in  order  to  reduce  the  homicide  to  mifadventure. 

It  feems  alfo,  that  in  cafes  of  friendly  contefts  with  wea- 
pons, which,  though  not  of  a  deadly  nature,  may  yet  breed 
danger,  there  (hould  be  due  warning  given  that  each  party 
may  dart  upon  equal  terms.  For  if  two  were  engaged  to 
play  at  cudgels,  and  the  one  made  a  blow  at  the  other,  likely 
to  hurt,  before  he  was  upon  his  guard,  and  without  warning, 
from  whence  death  enfued ;  the  want  of  due  and  friendly 
caution  would  make  fuch  a£l  amount  to  manilaughter,  but 
not  to  murder,  .becaufe  the  intent  was  not  malicious. 

But  though  the  weapons  be  of  a  dangerous  nature,  yet  if 
they  be  not  direAed  by  the  perfons  ufing  them  againft  each 
other,  and  fo  no  danger  to  be  reafonably  apprehended ;  if 
death  cafually  enfue,  it  is  but  mifadventure. 

As,  if  perfons  be  (hooting  at  game,  or  butts,  or  any  other  1  Htk,  3^,  9. 
lawful  objed,  and  a  by-ftander  be  killed.     And  it  ma]ces  171'  ^* 
no  diffierence  with  refpe£l  to  game,  whether  the  party  be  1  Hiwk.  ch.  z> 
qualified  or  not.     But  if  the  aft  be  unlawful  in  itfelf,  as  1MS.Sum.T75. 
fliootingat  deer  in  another's  parkj  without  learei  though  in  Aore,  f.  35. 

fport 
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Cb.  V.  %  41.    fpoit  and  without  any  fcloniont  intentj  whcfcby  a  by* 
^If^h  &<' ,   ftander  is  killed,  it  wilj  be  manflaaghter  ;  but  if  the  owner 

bad  given  leave,  or  the  party  had  been  (hooting  in  his  own 
park,  it  would  only  have  been  mifadventurc. 

$  4.2.  But  the  latitude  given  to  maoly  ezercifes  of  the  nature 

UnUvfmi^s.  above   defcribed,   when    eooduQed    merely  as    diverfions 
&c.  among  friends,  muft  not  be  extended   to  legalize  prize 

iMS*^*  1  ^S^'*"E*»  public  boxing  matches,  and  the  like,  which  are 
exhibited  for  the  fake  of  lucre,  and  are  calculated  to  draw 
together  a  number  of  idle  diforderly  people.  For  in  fuch 
cafes,  the  intention  of  the  parties  is  not  innocent  in  itfelf, 
each  being  carelcfs  of  what  hurt  may  be  given,  provided  the 
promifed  reward  or  applaufe  be  obtained.  And  again,  fuch 
meetings  have  a  ftrong  tendency  in  their  nature  to  a  breach 
Ward*!  cafe,  of  the  peace.  And  therefore  in  Ward's  cafe,  who  was 
^f-^^;«^g»  challenged  to  fight  by  his  adverfary  for  a  public  trial  of  (kill 

in  boxing,  and  were  alfo  urged  to  engage  by  taunts,  although 
the  occafion  were  fuddcn,  yet  having  killed  his  opponent,  he 
was  holden  guilty  of  manOaughtcr. 
PubncJ^fiu  The  fame*  conCderations  applied  formerly  to  public  jouft^ 

oft.  a6i.         ^^j  tournaments  when  they  were  in  vogue :  they  drew  to- 
gether a  great  concourfe  of  unruly  fpirits,  not  always  con<» 
fiftent  with  the  public  tranquillity,  and  feldom  ending  with* 
^inft.  (S.  i6e.  ^^^  bloodfhed.    Such  aflemblies  therefore  were  deemed 
1  Hale,  473.      unlawful  unlefs  by  the  command  of  the  king. 

It  is  remarkable  that  in  a  (latute  paffed  in  the  reign  of 
Hen.  2.,  whereby  it  was  enafled,  that  if  at  a  jouft  or  tour^ 
tiament,  or  at  the  play  with  f^ord  and  buckler  by  the  king's 
commandment,  one  killed  another,  it  fliould  be  no  felony  | 
the  reafon  afligned  is,  **  for  that  in  friendly  manner  they 
<'  contended  to  try  their  (Irength,  and  to  be  able  to  do  the 
"  king  fervice  in  that  kind.*'  It  feemed  neceflary  to  legalize 
that  fort  of  conteft  by  fome  fuch  proviflon,  not  only  for  the 
reafons  jud  before  afligned,  but  becaufe  the  parties  made 
ufe  of  deadly  weapons  from  whence  it  was  moft  probable 
that  mifchief  might  enfue,  however  devoid  of  malice^  in  the 
popular  fenfe  of  the  word,  the  conteft  might  be. 
PoA.  t6i.  The  cuflom  of  cock  throwing  at  Shrovetide  proceeds  from 

4B)ac,com.i83.  g  yicjous  and  dcpravcd  inclination,  is  frequently  produQivc 

of 
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of  diforderff,  and  always  dangerous  to  by-ftaaders.    There-    cfa.  v.  |4t< 

fore  where  a  perfon  throwing  at  a  coek,  mifled  his  aim  and  ^I^'*^*^^- 

Icilled  a  child  who  was  looking  on,  Mr.  Juftice  Fofter  ruled 

it  Qianflaughter.  For  6ril,  the  motive  is  far  from  innocent; 

and  next,  the  aft  is  in  itfelf  likely  to  breed  danger.     And 

the  fame  rule  applies  to  any  idle,  dangerous,  and  unlawful 

fport  from  whence  death  enfues. 

From  all  that  has  been  premifed  upon  this  fubjeft  it  x  .^^ 
appears,  that  where  the  fport  itfelf  is  innocent  which  occa-  c^w/it/m. 
fions  the  death,  the  poflibility  of  danger  arifing  from  it  will 
not  vary  the  cafe,  and  convert  th;)t  which  is  a  misfortune 
into  an  offence :  yet  that  where  danger  may  arife,  due  and 
ordinary  caution,  fuch  as  is  ufual  under  fimilar  cafes,  ought 
to  be  ufed.  That  where  the  fport  itfelf  is  unlawful,  or  the 
motive  improper,  the  offence  will  be  thereby  enhanced  more 
or  lefs  according  to  the  probability  and  greatnefs  of  the 
danger. 

V.  Homicide  from  NeceJJity  in  Defence  of  a 
Mans  own  Perfon  or  Property^  or  of  the 
Perfons  or  Property  of  others. 

Herein  may  be  confidered,  i.  What  fort  of  attack  it  is        ^  ^^. 
lawful  and  juJHfiable  to  refill,  even  by  the  death  of   the  Dwijion  »f fuh^ 
aflailant,    and    where   the  party  is    without  any  blame.  ^' 
a«  Where  fuch  killing  is  only  eftcufable^  or  even  culpable^  and 
the  party  is  not  free  from  blame*     3.  By  whom   fuch  a 
juftification  or  excufe  may  be  urged.     4.  How  far  fuch 
neccility  fliall  be  faid  to  extend.     5.  And  laftly  will  be 
confidered  certain  cafes  of  imminent  ncceflity  founded  on 
felf'-prefervation,  wherein  no  blame  is  imputable  to  either 
party. 

I.  A  man  may  repel  force  by  force  ia  defence  of  his  U  defence  againfi 
perfon,  habitation,  or  property^  againft  one  who  manifedly  •^'^^'' 
Intends  or  endeavours,  ty  violence  orfurprize^  to  commit  a  1  Hawk.  ch.  18. 
known  Jilotty^  {\ich  as  murder,  rape,  robbery,  arfon,  bur-  J'Hiic*4i5.48i. 
glary,  and  the  like,  upon  either.  In  thefe  cafes  he  is  not  4^4*  5»  ^*  493* 
obliged  to  retreat,  but  may  purfue  his  adverfary  until  he  ^BiacComiSo! 

has  *'»*'<*«P»«f 

lai.  bt 
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Cb.v.  §44.    has  fecured  himfelf  from  all  danger;  and  if  he  kill  him  va 
P^  ^^»     fo  doing,  it  is  called   juftifidble  felf-defenc^c :  as  on  tbs 
-   other  hand,  the  killing  bjr  fuch  felons  of  any  per(bn  fo 
iHaie»465.       lawfully,  defending  himfelf  will  be  murder.     But  a   bare 
iHal^  52*        fear  of  any  of  thefe  offences,  however  well  grounded ;  as 
that  another  lies  in  wait  to  take  away  the  party's  life,  un- 
accompanied  with  any  overt  a£l,  indicative  of  fuch  an 
intention ;  will  not  warrant   him  in  killing  that  other  by 
way  of  prevention  :  there  mud  be  an  actual  danger  at  the 
time. 

f  Hiic,  4^55, 6.       There  muft  be  tl  felony  intended  ;  for  if  one  come  to  beat 

Puit.  de  pice,  another,  or  to  take  his  goods,  merely  as  a  trefpafler ;  though 

Som.  40.  the  owner  may  juftify  the  beating  of  him  fo  far  as  to  make 

,Hawk.cb.a8.  hin^  jcfift  ;  yet  if  he  kill  him,  it  is  manflaughter.   But  if  the 

Kei.  131.  other  had  come  to  rob  him,  or  (ake  his  goods  as  a  fcloiif 

r'e!^^    '  and  were  killed  in  the  attempt,  it  would  be  juftifiable  in 

jr«/ipoft,f.56.  fclf.defence. 

94 H.  8*  c.  5.        The  (latute  24  Hen.  8.  c.  5*,  which  was  made  in  affirm- 

1  Hale,  4^7*       ance  of  the  common  law,  reciting,  that  it  had  been  in 

doubt  whether  "if  any  perfon  attempt  feloiloufly  to  rob 

^<  or  murder  any  perfon  in  or  near  any  common  highway, 

*<  &c.  or  in  their  manfion-houfes,  &c.  or  do  attempt  to 

<'  break  any  dwelling-houfe  in  the  night-time,  and  (honld 

<<  happen  in  fuch  their  felonious  intent  to  be  flain  by  the 

'*  perfon  fo  attempted  to  be  robbed  or  murdered,  or  by  any 

<<  perfon  being  in  their  dwelling-houfe  fo  attempted  to  be 

<<  burglarioufly  broken,  &c«  he  fliould  forfeit  his  goods  and 

<'  chattels ;  as  any  other  perfon  (hould  do  that  hy  thance 

f%^aDte,f.7,8,  *'  medley  killed  another  in  nis  defence;  declares  that  fuch 

Poft.  L  50.        f(  perfon,  being  indi£led  or  appealed  for  the  fame,  (hall 

'<  upon  his  trial   be  fully   acquitted  and  difcharged,   in 

<<  the  like  manner  as  if  he  had  been  acquitted  of  the  death 

<<  of  fuch  perfon/'    And  there  is  an  exprefs  exemption 

Foft.  276.         by  the  ftatute  from  any  forfeiture.    But  though  the  ftatuce 

*  BtacConuila.  ^^"1  mentions  certain  cafes,  it  mull  not  be  taken  to  imply 

16  Amse,  23.     an  excluGon  of  any  other  inftances  of  juftifiabfe  homidde 

which  ftand  upon  the  fame  foot  of  reafon  and  jnftke. 

Thus  the  killing  of  one  who  attempts  the  wilful  burning 

of  an  hottfe  is  firee  from  forfeiture  without  the  aid  of  this 

ftatute.    And  though  it  only  mentions  the  breaking  the 

honfe 
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houfe  in  the  nigrbt  time;  which  I  conceive  muft  be  ifi-  .Ch.v.  .§44. 
tended  of  fuch  a  breaking  as  is  accompanied  with  a  felonious  jj[^^"  "^^ 
intent ;  ytt  a  breaking  in  the  day  time  with  the  like  purpofie  . 

muft  be  governed  by  the  fame  rule.    In  like  manner  as  a  Cooper*i  cafe, 
lodger  or  fojourner  in  the  houfe  has  been  holden  to  be  poft.  2*74/*** 
equally  indemnified  as  the  mafter  in  killing  fuch  a  felonious  ^^  ^*  57* 
aflailant. 

There  feems  however  to  be  a  diftinAion  between  fuch        $45^. 
felonies  as  are  attended  with  force,  or  any  extraordinary  ^^^'/'f^^^/jg 
degree  of  atrocityi  which  in  their  nature  betoken   {achwitbmi force. 
urgent  neceffity  as  will  not  allow  of  any  delay,  and  others  ! Biw.Com. 
of  a  different  forty  if  no  refiftance  be  made  by  the  felon;  i8o>i. 
and  therefore  a  party  would  not  be  juftified  in  icilling  another  *'  *>*P-^- 
who  was  attempting  to  pick  his  pocket.    But  if  one  pick  my  MS.  Burnett  39. 
pocketj  and  I  cannot  otberwife  take  him  than  by  killing 
him  ;  this  falls  under  the  general  rule  concerning  the  ar-  . 
tefting  of  felons*    The  above  is  further  confirmed  by  tlie 
term  known  felony,   made   ufe  of  in  our  books,    which  Foft.ft74. 
icontra-diftinguiflies  it  from  fecret  felonies ;  and  feems  to 
imply,  that  the  intent  to  murder,  ravi(h,  or  commit  other 
'felonies,  attended  with  force  or  furprize,  ihould  be  apparent^ 
and  not  be  left  in  doubt:  for  otherwife  the  party  killing 
will  not  be  juftified*    It  muft  plainly  appear,  fays  Lord  i  Hai«,  484. 
Hale,  fpeaking  of  a  felonious  attack  upon  B.,  by  the  cir-  ^°^'  ^'  ^*' 
cumftances  of  the  cafe,  as  the  manner  of  the  aflault,  the 
weapon,  &c.  that  his  life  was  in  imminent  danger,  other- 
wife  the  killing  of  the  aflaiUnt  will  not  be  juftifiable  felf- 
defence.  ^ 

Yet  ftill  If  the  party  killing  h^dreafonable  grounds  for        J^g. 
belieying  that  the  perfon  (lain  had  a  felonious  defign  againft  ^/^/"c  h  ^'f- 
him,  and  under  that   fuppofition   kill  him  ;   although  it  '^IZfo^im^Mt^ 
ihould  afterwards  appear  that  there  was  no  fuch  defign,  it  '"f /«'"»«» «• 
.will  only  be  manflaqghter,  or  even  roifadventure ;  according 
to  the  degree  of  caution  ufed,  and  the  probable  grounds  for 
fuch  belief.     As  where  an  officer,  early  in  the  morning,  x  Hate,  470. 
puflted  abruptly  and  violently  into  a  gentleman's  chamber  ^^^  '^^' 
.in  order  to  arreft  him,  n0t  tilling  bh  hujinefs^  nor  ujtng  words 
iff  artejl  i  and  the  gentleman  mt  knowing  that  he  was  an 

T  ^''       ojicer^ 
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Ch  V.  f  46.    officer^  under  the   firft  furprizc,  took  down  a  fword  that 

J  Utn.  huni;  in  the  chamber,  and  (tabbed  him  :  it  was  ruletl  man- 

■  Daughter  at  common  law,  though  the  defendant  was  indided 

fi  Jac.  I,  c.  8.)  ^^  ^^^  ftitule  of  dabbing..    It  is  to  be  inferred  from  the 

form  of  the  indidment,  and  what  is  faid  by  Lord  Hale, 
that  the  bailifF  had  no  offenfive  weapon  in  his  hand  from 
whence  the  party  might  reafonably  have  prefumed  that  his 
life  or  property  was  aimed  at ;  and  therefore  ther^  feems  to 
have  been  a  manifeft  want  of  caution  in  not  demanding  the 
reafon  of  fuch  intrnfion  by  a  (Iranger;  efpecially  as  fonre 
interval  mud  have  elapfed  before  the  fword  was  taken  down 
and  drawn. 

Br(iwn*s  c«re«  In  Brown's  cafe  before  mentioned,  if  he  had  killed  one 

anttjf.  »7.         ^jf  ijjg  keelmen  who  had  afiaulted  him  and  his  companion, 

under  the  fame  circumflances  as  there  occurred,  it  wouki 
have  been  manflaughter ;  and  therefore,  though  he  killed 
another  perfon  by  miflake,  who  was  guiltlefs  of  any  offence 
towards  him  ;  yet  tlie  circumftances  being  fuch  as  might 
have  reafonably  induced  him  to  believe  that  the  deccafed 
was  one  of  the  keclmen,  it  was  ftill  but  the  fame  degree 
of  offence. 

Icvct'f  caO-,  Upon   an  indiSment  againft  Lcvet,   for   the  death  of 

iHa:e*42!474.  Frances  Freeman,  it  appeared  that  the  defendant  being  in 

bed  and  afleep  in  his  houfe,  his  maid-fcrvant  who  had 
hired  the  deceafed  to  help  her  to  do  her  work,  as  Ore  was 
going  to  let  her  out  about  midnight,  thouirht  fhe  heard 
thieves  breaking  open  the  door ;  upon  which  fhe  ran  up 
flairs  to  her  madcr,  and  informed  him  thereof  ;  who  rifing 
fuddenly  and  running  dowp  (lairs  with  his  fword  drawn, 
the  deceafed  hid  herfelf  in  the  buttery,  Ifrft  (lie  fliould  be 
difcovercd.  Lcvet's  wife,  obferving  fome  perfon  there,  and 
not  knowinj^hcr,  but  conceiving  (he  had  been  a  thief,  cried 
o\il^  here  they  be  ibnt  nvould  undo  us.  Thcsreupon  Levet  ran 
into  the  buttery  in  the  dark^  not  knowing  the  deceafed,  but 
taking  her  to  be  a  thief  s  and  thrufting  with  his  fivord  before 
hitn^  killed  hrr.  This  was  ruled  to  be  mifadventure.  Po{> 
Fo«.  299<  fibly,  fays  Mr.  Juftice  Fofter,  it  might  have  been  better 

ruled  manflaughter,  due  circumfpedion  not  having  been 
ufcd.  Kut  with  great  deference  to  fo  high  an  authority, 
the  latter  obl'ervation,  i^on  which  indeed  the  whole  queftion 

turnSf 


Of  Homicide  275 

{In  iefince  of  Per/on  or  Property)^ 

'turns,  feems  to  require  further  confideration   before  the    ch.  v.  §45. 

judgment  be  impeached.    It  can  hardly  be  taken  upon  the  -^g^ftMf^ 

ftate   of  the  cafe,   that  Levet   faw  a  defencelefs  woman         ' 

(landing  alone,  in  a  (ituation  incapable  of  harming  him  or 

bis  famnlly  ;   but  the  tranfa£lion  is  dated  to  have  happened 

in  the  dark,  upon  a  cry  of  thieves,  a  ftranger  difcovered 

fculking  from  obfervation  ;  it  not  even  appearing,  that  the 

perfon  was  perceived  to  be  a  woman,  or  that  there'  might 

not  be  more  than  one  perfon  :  on  the  contrary,  what  was 

faid  by  the  wife,  in  the  hearing  of  all  parties,  was  rather 

calculated  to  imprefs  the  defendant  with  the  belief  that 

there  were  more.    The  very  manner  in  which  he  made  the 

attack  befpeaking*  his  doubt  upon  it ;  for  he'  advanced  in 

the  darky  tbrufting  his  rapier  before  him.     And  even  though 

it  (hould  be  deemed  neceifary  under  fuch  circumftances  of 

alarm  to  give  warning  to  the  party,  which  has  never  been 

holden,.  yet  it  feems  to  have  been  done  in  this  cafe  by  what 

was  faid  by  the  wife,  to  all  appearance  in  the  hearing  of 

the  deccafed,  as  well  as  of  Levet ;  to  which  no  explanation 

was  even*  offered  by  the  deceafed.     This  therefore  ft  ems 

properly  enough  to  be  one  of  thofe  cafes  mentioned  by 

Lord  Hale,  where  the  ignorance  of  the  faS  excufes  the  i  Hale,  42. 

party  from  all  fort  of  blanle.     And  Hawkins,  in  mentioning  i  Hawk.  ch.  %V. 

the  cafe,  fays,  that  it  feems  the  defendant  mzy  jtifitfy  the  faft  MsJBuroet  4p. 

underthefecircumftances,  inafmuchas  it  has  not  the  appear-  a<ii<ieau 

ance  even  of  a  fault.     Perhaps  it  is  more  properly  excufable. 

Sir  William  Hawkef worth  being  weary  of  life,  and  xHaJe»4o. 
willing  to  be  rid  of  it  by  the  hand  of  another;  having 
firft  blamed  his  keeper  for  fufFering  his  deer  to  be  dedroyed, 
and  commanded  him  to  execute  the  law  \  came  himfelf 
into  his  park  at  night,  as  If  with  intent  to  (leal  the  deer  % 
and  being  queilioned  by  the  keeper,  who  knew  him  nor, 
and  refufing  to  (land  or  anfwer,  was  fliot  by  the  keeper. 
This,  fays  Lord  Hale,  was  holden  excufable  homicide  by 
the  ftatute  de  malefadforibus  -  in  parcis  s  becaufe  the  keeper  Ante,  C  31. 
was  in  no  fault. 

So  a  commander  coming  upon  a  fentinel  in  the  night  in  iHale,4t. 
the  pofture  of  an  enemy ^  to  try  his  vigilance,  is  killed  by 
h^m  as  fuch  :  this  is  no  offencei  but  mifadventure. 

Ta  Other 
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Ch.  V.  §47.       Otlicr  cafes  have  occurred,   wherein  tlw  qutftion  hm 
*  turned  tipon  the  appareticy  of  the  intent  in  one  of  the  par- 

Cnc^nZl'wppa'  ^^^*  ^^  coWimtt  fuch  felony  z%  wiM  juft'ify  the  other  hi  kiHtng 
lencycfhie^t  to  him.  As  ih  MavirgTidgt's  cafe;  vwho  upon  words  of  anger 
jvu«rgndi?i  bctwccn  him  and  Mr.  Cope  threw  a  bottle  with  great  vio- 
cifc,  KH.  J 19.  Icncc  at  the  bead  of  the  latter,  and  immediately  dreto  bisfword: 
9  St.  Tr.6i.  t>n  which  Mr.  Cope  returned  a  bottle  with  equal  violence  ; 
AnM?a-.S.C.  ^^ich,  fays  Lord  Holt,  it  was  lawful  and  juflifiable  for 

Mr.  Cope  to  do ;  for  he  who  hath  (hewn  that  he  hath  malice 
tigainft  another  is  not  fit  to  be  trufted  with  a  dangerous 
Vreapon  in  his  hand.    The  v^ords  previoufiy  fpoktn  by  Mr. 
Cope  could  be  no  judification  for  Mawgridge$  and  it  was 
reafonable  for  the  former  to  fuppofe  his.  life  in  danger  when 
attacked  with  fo  dangerous  a  weapon,  and  the  aflault  fol- 
lowed up  by  another  z&  indicating  an  intention  of  purfuing 
z  La. Ray.  1493.  his  life ;  and  this  at  a  time  when  he  was  oflFhis  guard,  and 
1  Hawic.cik.3f.  without  any  warning.    This  latter  circumftancc  forms  a 
kd!'ii&.  main  di(lin£lion  between  that  cafe  and  the  cafe  of  <)eath 

enfuing  from  a  combat,  where  both  parties  engage  upon 
equal  terms :  for  there,  if  upon  a  fudden  quarrel,  and  bcfoftf 
any  dangerous  blow  given  or  aimed  at  either  of  the  parties, 
the  one  who  fiid  has  recourfe  to  a  deadly  weapon  fofpend 
his  arm  till  he  has  warned  the  other,  and  given  him  time  to 
put  himfclf  upon  his  guard  }  and  afterwards  they  engage  on 
tqual  terms;  in  fuch  cnfe  it  is  plain  that  the-d^fign  of  the 
perfon  making  fuch  aHaulc  is  not  lb  much  to  dclhoy  his 
adverfary  at  all  events,  as  to  combat  wuh  him,  and  to  run 
the  hazard  of  bis  own  life  at  the  fame  time.  And  that 
would  fall  within  the  fame  common  principle  which  governs 
the  cafe  of  a  fudden  combat  upon  heat  of  blood,  which  has 
Ante,  f.  94.  been  before  treated  of.  But  if  feveral  attack  a  perfon  at 
once  with  deadly  weapons,  as  may  be  fuppofed  to  have 
Ante,/.  25.  happened  in  Ford's  cafe;  though  they  wait  till  he  be  upon 
his  guard ;  yet  it  fcems  (there  being  no  compa^  ro  fight) 
that  he  would  be  juftified  in  killing  any  of  tlie  sifiailants  in 
his  own  defence ;  becaufc  fo  unequal  an  attack  refembles 
more  a  defire  of  aflaflination  than  of  combat. 

In  another  cafe,  however,  where  the  afTault,  though  a 
▼cry  violent  one,  was  .plainly  with  a  view  to  chaftife  tlie 
party  for  his  mifbchavtoiur^  and  there  appeared  no  intent  to 

aim 
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aim  at  hia  life ;  his  killing  the  aiT^ilant  was  hoMen  not  to  (le    q}^.  v.  §  47, 
lawful  or  cxcufahle  under  the  plea  of  fclf-dcfcn(:e.    Th?i4  ^^A^¥J^s'^ 
was  Nj^ilor's  c%ft,  IficdVfoie  HoJt  C.  J.,  Tracy  J.,  and        *^         ,• 
Bury  B.     The. prifoner,  who  waii  indicted  {qr  the  murde^  N^iiors cafe, 
of  his  brother,  appeared  to  have  PCWPC  home  drunk  PA  the  ^is  Twcy.' 
night  the  fs^A  wa^  committed:  his  father  ordered  him  to  iMS  Sum.  156. 
go  to  hcdi  which  he  refufed  to  do:  whereupon  a  fcuQle 
happened  between  the  father  and  fon.    The  deceafed,  whp 
Was  then  in  bed,  hearing  the  difturbancc,  got  up,  thre^ 
the  prifoner  on  the  ground,  and  fell  upon  him  and  beat  him  ^ 
the.  prifoner  lying  upon  the  ground  with  his  brpther  upon 
hiiPy  not  being  able  to  avoid  his  blows  or  make  any  efcape 
from  his  hands.    And  as  they  were  driving  together,  the 
prifoner  gave  his  brother  the  mortal  wound  with  a  penknife. 
At  a  conference  of  all  the  judges  after* Michaelmas  tertn 
1704,  it  was  unanimoufly  bolden  to  be  mRnfliughte^;  foT 
there  did  not  appear  to  be  any  inevitable  necejfity^  fo  as  to 
cxcufe  the  killing  in  that  manner.     The  deccafed  did  nqt  Poft  f.  55.  SC. 
appear  to  have  ajmed  at  the  prifoner's  life,  but  only  to  havp 
intended  to  challife  him  for  his  mifbehaviour  to  his^^thcr* 
and  to  excufe  homicide  upon  (h^  grouncl  of  felf-defencei 
there  mud  always  appear  tQ  have  be^^n  fuph  a  degree  pf 
necefTity  as  may  reafpnably  be  deepied   inc^Ti^able.     At  this 
conference  in  the  abov^  cafe  Powell  J.  put  the  cafe ;  |f  4* 
ftrike  B.  without  any  tveafon^  and  B^  r^tre^t  to  a  wallj  an|i 
there  (lab  A.|  that  will  be  manflaughter  j  which  Holt  Chief 
Judice  faid  was  the  f^Aie  ap  thp  principal  cafe :  and  that 
was  not  denied  by  any  of  the  judges.    Fpr  it  cannot  be  in- 
ferred frpQfi  the  bare  a£t  of  ftrikipg,  npithouf  any  dangerous 
Vf^apon^  that  the  intent  of  the  a|greflbr  rofe  fo  high  as  the 
d^ath  of  the  party  (Iricken :  and  without  there  be  a  plain 
maoifeftarion  pf  a  felpnip^^  lntent>  np  afiault,  however  y\(h 
lent,  will  jujiify  killing  t^  aflai^an^  ^nde|^  tb^  plea  pf 
negeffity. 

In  no  caOe;  can  a  man  jiif^ify  tb^  kijling  of  apofheir  under        x  .  g^ 
the  pretence  of  n^ceflity,  unlcfs  he  were  wholly  withoiit  Party  juftf/inj^ 
any  fault  imputable  by  law  in  bringing  that  neceftty  upon  5iV# 
bimfclf.     And  thcrcfo.rc  where  A.  with  ma*iy  prhcr»had  im  touteutfjuu. 
.  pretence  of  title  forcibly  eJeAcd  B.  from  l^is  houfc  j  and  B-  f.'ji/* '  '^    * 

T  3  on  ^^'^  ^'  34- 
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Cli.  V.  (4S*   ^^  ^c  ^'>f<I  night  returned  with  feveral  perfons  with  intent 
^^pj'^^f  to  re-enter ;  and  one  of  B/s  friends  attempted  to  fire  the 

houfe )  whereupon  one  of  A.'s  party  killed  one  of  B/s  with 
Cafe  of  Drayton  a  guu }  held  manflaughter  in  A.j  bccaufe  the  entry  and, 
^\^^'    holding  with  force  was  illegal, 

s  Hale,  453.  If  A.  challenge  B,  who  declines  to  fight,  but  lets  A* 

1Hawk.ch.31.  jj„Q^  that  he  will  not  be  beaten,  but  will  defend  himfclf:. 

Sum.  49.  and  B.  going  about  his  occafiou8»  and  wearing  his  fword, 

be  aflaulted  by  A,  and  killed  ;  this  is  clearly  murder.    But 

if  B,  had  killed  A.  upon  that  aflault|  it  would  have  been 

fe  defefidcddo,  if  he  could  not  otherwife  haye  efcaped,  or 

bare  manflaughter  if  he  might  and  did  npt.     But  if  B^  had 

only  made  this  a  difguife  to  evade  the  law^  and  had  pur- 

pofely  gone  to  a  place  where  it  was  probable  he  (hould  meet 

A. ;  then  it  had  been  murder;  but  herein  the  circumftanccs 

at  the  time  of  the  fa£l  done  muft  guide  the  jury. 

Kei  5S.6x.MS.      Neither  docs  it  lie  in  the  mouth  of  the  party  firft  making; 

V  Hawk.  cb.  3T«  a  felonious  attack  upon  another,  without  any  lawful  provo- 

Pait.de  pjce      c^^ioOf  *©  urgc,  cven  in  alleviation,  this  plea  of  neceflity  in 

12%.  b.     ^        felf-^eTence,  though  perhaps  it  exifted  in  faQ,     For  if  A. 

cafeil^QStfTr.S-.  ^^  malice  prepenfe  aflault  B,  to  kill  him,  and  B.  draw  his 

fword  in  his  lawful  defence  and  attack  A„  and  purfue  him^ 
and  then  A.  for  his  own  fafety  give  back  and  retreat  to  a  ' 
wall;  and  B.  (lill  purfuing  him  with  his  drawn  fword,  A^ 
to  fave  his  own  life  kill  B.  \  this  is  murder  in  A. :  for  A« 
having  attacked  and  endeavoured  to  kill  B.  upon  malice  in 
the  firft  inftance,  he  is  anfwerable  for  all  the  confequences 
of  which  he  was  the  original  caufe.  And  the  attack  and 
purfuit  of  B.  (hall  not  cxcufe  him ;  becaufe  it  was  lawful 
in  B.  to  purfue  A.  until  he  was  entirely  out  of  danger* 
which  he  could  not  be  (aid  to  be  fo  long  as  A.  might  renew 
2Hai«,4S2.       his  attack.  '  A  fortiori,  the  fame  rule  holds  if  A.  had  merely 

feigned  to  retreat  in  order  to  give  himfelf  a  colour  for 
1  Hale,  4791420.  wreaking  his  malice  againft  B.  It  b  true  that  Lord  Hale, 
Poft.  f.  54.        jij  ,  jcating  upon  this  fubje£t,  puts  the  cafe,  that  A.  by 

malice  makes  a  fudden  aflault  upon  B.,  who  ftrikes  again, 
and  purfuing  hard  upon  A«,  A.  retreats  to  the  wall,  and  in 
faving  bis  own  life  kills  B. :  which  he  fuppofes  would  be 
only  fclf*dcfence ;  grounded  upon  the  opinion  of  Dalton. 
pait..>ch.  150,    ]5^^  jj^g  j.gf^  jjj  u^iton  is  merely  that  of  a  fudden  affray: 

and 
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and  in  order  to  reconcile  the  above  paflage  with  all  the  other    Ch  v.  §  48. 

books,  and  with  other  paflages  of  the  fame  author,  it  muft  mp^htbh^u^u 

be  underilood  that  he  is  not  fpeaking  of  a  felonious  aflault  ■ 

with  malice  by  A.,  with  intent  to  kill  B.  unprepared;  but 

cither  fuch  an  affault  as  could  no  way  endanger  him,  or  at 

lead  upon  mutual  combat :  and  even  then  if  the  firft  aflault  iHawk«ch.s9. 

were  lulth  malice  in  the  legal  underftanding  of  the  term,  the    *  *^' 

opinion  dcfcrvcs  further  coufideration,  as  will  appear  here-  Poft.  f.  54. 
after. 

With  rcfpeft  to  officers  of  jufticc,  and  other  perfons  in-         x  ^p, 
terfering  to  prcferve  or  reftorc  the  peace,  who  are  bound  to  Of^tn  o/jufikt. 
do  their  duty  at  all  hazard,  tliey  will  deferve  fcparate  men-» 
tion  in  another  place,  ^^^'  ^*  ^3i^-c. 

2,  I  come  next  to  confider  the  principle  of  thofe  cafes  where         §  50, 
the  killing  in  fclf-defcncc  is  only  excufable,  which  Mr.Juaicc  ^^.{"^^l'^' ^'^^ 
Foiler  calls  **  felf  defence  culpable^  but  through  the  benignity  Foft.  273,  5. 
of  the  law  f;c«7/iW^ ;"  which  di(lin£tion  he  grounds  upon  *'^' 
this,  that  the  neceflity  is  in  fome  meafure  founded  upon  the. 
fattU  of  the  party  urging  it  in  h»  excufe,  wliicli  it  is  not  in 
the  cafes  of  juftifiable  fclf-xiefence  above  conOdered.    This 
excufable  felfvdefence  is  diftinguiQied  in  the  (latute  24  H.  8.  14  H.  8.c.  5. 
c.  5.  by  the  dcfcription  of  "  homicide  upon  ihance- medley  in  ^^l^jf/com. 
fclf-defence  ;*'  which  word  chance-medley  is  therein  ufed  in   184- 
its  ancient  legal  fignification  \  and  me;^ns,  when  death  enfues     ^^^*   ^'  ''^* 
from  a  combat  between  parties  on  a  fudden  quarrel.     And  a 
difference  is  therein  raifed,  refpe^ing  the  forfeiture,  between 
this  fpecies  of  felf-defence  and  that  which  is  juftifiable:  the 
forfeiture   ilill  remaining  in  the  cafe  of  homicide  upon 
chance-medley  in  felf-defence;  though  the  party  bas  now  a  4Bitc.Cofn  iSi, 
pirdon  and  writ  of  reftitution  of  his  goods  as  a  m<^tter  of 
courfe  afid  right,  only  paying  fo^  (uing  out  the  fame* 

It  has  been  fliewn,  that  where  death  enfues  from  a  combat       ^  ^|. 
on  a  fadden  quarrel,  without  prepenfo  malice,   fuch  a£l  Difference  bt^. 
amounts  but  tomanflaughter;  being  attributed  to  heat  of  blood  nudUyand  »>««« 
arifiiig  from  human  infirmity.    Now  in  order  to  reduce  fuch  /-^^.'^f"-* 
ofrt.ii(.e  from    manflaughter   to   fclf-defence   upon  chance- 
mccUcy,   *u  is  iauumbciu    on   the  dcfeudaut  tQ  prove  two 

T  4  things  -, 
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ztt'liiX]}-    ^^^^ »  ^'^^  ^^^^  >i^^Gtt  a  mortal  ftrokc  given  he  had  d^ 
difinu  •ncmbM.  cfihed  anjf  further  comb^at,  and  had  retreated  as  far  as  he 
'  could  with  fafet/;  2dly,  that  he  theft  killed  his  advtrfary 

I  Htie/Js'.*      through  m^e  fteccflitf,  in  order  to  avoid  rmmediate  death. 
iMS.Suin.]^^.  /jnd  it  feems  that  any  cafe,  which  without  thefc  two  chr- 
Puit.%epaJ^^  cumftances  would  have  amounted  to  more  than  roanflaugh- 
ter,  cannot  by  their  concurrence  be  excufed  upon  the  foot  of 
fetf*def6nc^  UpOti  chstnce-mtdley ;  though  a  paffage  of  Lord 
Hale,  which  will  be  mentioned prefentlyj  may  feem  to  coun« 
tenance  an  exception  to  this  remark.     With  the  geneM 
pofition  however,  above  laid  down,  agrees  Mr.  Juftice  Black- 
flone  ;  who  fays,  that  the  true  criterion  between  homicide 
upon  chance-medley  in  fetf-def^nce  and  manilaughter  feema 
to  be,  that  when  both  parties  are  aflually  (Combating  at  th< 
time  when  the  mortal  ftroke  is  given,  the  flayer  is  guilty  of 
manilaughter :  but  if  the  flayer  had  not  b^gaii  to  fight,  or 
having    began    had    endeafdur^  to  decline   any  further 
ilruggie,  and  afterwards  being  dofely  preiTed  by  his  antago^ 
nifl  kill  him  to  avoid  his  own  deftrudion;  this  is  homicide 
excufable  in  felf^defence.      And  to  the  fame  cffeA  Mr. 
Juilice  Fofter  obferves,  that  in  both  cafes  it  is  fuppofed  that 
paffion  had  kindled  oireach  fide,  and  blows  pafled  betweea 
the  parties ;  but  that  in  the  cafe  of  manOaughtef ,  it  is  either 
prefumed  that  the  combat  on  both  fides  had  continued  to 
the  time  the  mortal  ftroke  was  given ;  or  that  the  partf 
giving  fuch  ftroke  was  not  at  that  time  in  imminent  danger 
df  death.    My  reafon  for  dwelliftg  (b  mueh  upon  this  will 
appear  when  I  come  prefci&tly*to  confidet  Lord  Hak's  opi« 
nioh  on  the  fubjefl. 


Foil.  %J7* 
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^  _  It  has  been  further  obferved  by  Lotd  Hale,  that  in  homi- 

/>i/?i%.^f;<m  ^.      cilie  in  feir»defence  it  feems  neceflTsry  fdr  fome  aff  to  be 

w/;it;»>.    done  by  the  party  killing ,  for  if  he  be  mni,  p^Jive,  it 

md-ofnture.         Will  makc  it  Only  a  killing  by  mifadventure.     But  whether 

I  ^\llV'!^^\zy.  «nc  of  the  Inilances  bfc  gives  altogether  comes  up  to  the 

^  4>  5*  pf Ihciple  intended  to  be  laid  down  might  perhaps  admit  o£ 

difpute.    It  is  this  \  A.  aflaults  B.,  Ivho  flies  to  the  wall,  or 

falls,  holShg  hhfw$rd  in  his  handy  on  which  A.  runs  or  falls 

victeiitly,  'withanf  any  tbrujl  or  JlrAe  offered  at  him  hj  >B*  i 

^iu\  is  killed.     Thisi  he  fays,  is  by  mifadventure.    Now  if 

the 
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ihe  aftioa  of  B.  in  holding  up  the  fword  were  Toluiitarjf   ck  t.  s^ 

and  intended  for  bis  defence^  it  feems  a  great  degree  of  i^^MM^wM. 

iefinement  to  diftingutfli  fuch  an  a£l  at  that  from  an  adiual  ■  ■ 

Biovement  of  B.  towards  his  advcrfary  ^  fappofing  htm  to 

have  been  in  no  greater  blame  in  bringing  on  the  quarrel  ia 

the  one  cafe  than  in  the  other,  and  to  be  urged  by  the  like 

imminent  neceflity  for  the  prefenration  of  his  lift.    Nor  Aiite»  f*  <• 

does  this  at  all  fall  in  with  the  definition  before  given  of 

homicide  by  mtfadventure.     The  other  inftance  indeed  put 

o^  B/s  falling  with  the  inftiument  in  his  hand  feems  more 

like  an  involuntary  a£l,  and  comes  nearer  to  the  notion  of 

one  mtrtly  paffive  §  though  if  he  had  before  drawn  his  fword 

in  his  defence,  inafmuch  as  danger  muft  neceflarMy  refult 

from  fuch  an  zQl  and  the  very  nature  of  the  occafioRf 

perhaps  there  is  ftill  no  reafon  for  making  a  diftindion. 

For  fuch  a  difference  once  eftabliihed  in  this  cafe  nuy  lead 

to  others  where  it  might  be  more  important.    But  if  the 

cafe  here  meant  to  be  put  be  that  of  a  felonious  attack  by 

A.  upon  B.  without  any  manner  of  fault  in  the  latter ;  then 

the  difference  lies  merely  in  words :  for  whether  B.  defended    . 

himfelf  by  a£iion,  or  merely  by  preferving  a  paflive  guards 

if  I  may  ufe  the  expreffion,  is  precifely  the  fame  with  refpedfc 

to  all  legal  confequences ;  he  would  be  equally  entitled  to 

an  abfolute  acquittal  in  both  cafes* 

«  * 

As  in  the  cafe  of  manflaughter  upon  fuddcn  provocation,        ^^^^ 

where  the  parties  fight  upon  equal  terms,  nil  malice  apart^  Atftbtfirfi 

it  matters  not  who  gave  the.firft  blow;  fo  in  this  cafe  of  y^^X^^, 

excufable  felf-dcfence,  the  firft  affault  in  a  fudden  ^ffray^  MS.  Tracy,  4s. 

all  malice  apart ^  will   make  no   difference,  if  either  party  ^^^\  iHate) 

quit  the  combat^  and  retreat  before  a  mortal  wound  be  given.  479"»^»^-H« 

But  HavMcins  thinks  this  opinion  is  too  favourable  to  the  i  Hmvk.  dk  mf, 

firft  affailant,  even  upon  %  fudden  quarrel ;  inafmuch  as  the  '  '^' 

iieceflity  was  induced  by  his  own  fault.     And  Lord  Hale  iHaie,4Xx. 

feems  to  diftinguifli  the  cafe  of  him  who  is  firft  attached  ^**"^  *'' 
from  the  affailant,  with  refpe£l  to  the  point  of  retreating* 

For  if  A.  affiult  B.  fo  fiercely  that  giving  back  would  en*  ,  Hawk.  ch.  19. 

danger  his  life;  in  which  cafe  it  is  agreed  that  the  party  ^  '4*    4^'>c« 

thus  attacked  need  not  retreat  in  order  to  bring  his  cafe  ^  inft.  56! 

within  th^  rule  of  neceffity  in  fclf-defcnce  5  or  if  in  the  Halt,  ut  fupra. 
afiault  B.  fall  to  the  ground,  whereby  he  cculd  not  fly  ;  in 

luch 
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Ch.  V.  §  $^.    fach  cafe  if  B.  kill  A.  it  is  in  felf-defence  upon  chance 

^j?«{rtt{«i-f.  medley.     But  if  B.  had  returned  A.'s  affautt  fo  fiercely 

.  that  be  could  not  retreat  without  danger;  or  if  A.  had 

fallen  to  the  ground,  and  then  had  killed  B.  who  was  aiming 

at  his  life,  ftill  this  ihould  not  be  interpreted  to  be  done  in 

rWfiHaie,       felf-defence  upon  chance  medley ;  becaufe/as  it  has  been 

faid,  a  fall  not  being  voluntary  as  a  flight  is,  it  does*  not 
thereby  appear  that  A.  declined  fighting  \  and  therefore  B. 
cannot  fafely  quit  the  advantage  he  has  gotten.  So  that  in 
the  cafe  of  the  aflailant  there  mud  be  an  adual  unequivooa! 
retreat  and  quitting  of  the  combat  as  far  ns  he  can,  in  order 
.to  reduce  the  killing  by  him  to  felf-defence  upon  chance 
medley:  and  this  his  intention  mud  not  be  (hewn  by  any 
ambiguous  or  cafual  a£l,  fuch  as  his  falling  ;  otherwifei  as 
Lord  Hale  obferves,  all  cafes  of  .murders  or  manflaughters 
would  by  interpretation  be  turned  into  felf-dcfences.  Nor 
in  any  cafe  will  ^  retreat  avail,  if  it  be  feigned  in  order  to 
get  an  opportunity  or  interval  by  parting  to  enable  him  to 
take  advantage  of  this  excufe.  Yet  at  any  rate  I  think 
there  is  great  difficulty  in  applying  the  diilindion  above 
taken  by  Lord  Hale  and  Hawkins  againft  him  who  makes 
the  firfl:  aflfs^ult,  to  the  cafe  of  mutual  combat  by  confent, 
though  upon  a  fudden  occafion,  where  neither  of  the  parties 
makes  an  attack  till  the  other  is  prepared  ;  becaufe  in  thefe 
VUt  fapn  et  cafes  it  matters  not  who  gives  the  firft  blow  \  it'  forms  no 
a&tt,  f.  »4.        ingredient  in  the  merits  of  the  queftion. 


$  54-  In  all  the  above  cafes  of  excufable  felf-defence,  it  mud 

^ulruJpM      tc  taken  that  the  attack  was  made  upon  a  fudden  occafion, 
maliu.  and  not  premeditated  or  with  malice.     For  if  one  attacked 

111',  b.^ '*"*     another  with  a  dangerous  weapon  unprepared,  with  intent 
Ante,  f.  44**       to  murder  him,  that  would  ftand  upon  a  diFerent  foot,  as 

hath  been  (l)ewn :  and  in  that  cafe,  if  the  perfon  whofe 
life  was  fought   killed   the  other,  that  would   be  in  felf- 
defence  properly  fo  called,  which  does  not  induce  any  for* 
Vl^'J:'''^*  feiture.     But  if  the  firft  aflault  be  ubon  malice^  and  the  flieht 

MS  Tracy.  a%  * 

be  feigned  as  a  pretence  for  carrying  that  malice  into  exe- 
cutioOy  it  would  undoubtedly  be  murder;  for  then  the 
flight  rather  aggravates  the  crime,  as  it  (hews  more 
deliberation. 

And 
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And  fo,  fays  Lord  Hale,  in  fome  paffages,  where  the    ch.  v.  §  54. 
parties  appoint  to  fight  j  though  one  retreat  as  far  as  he  ^';^^i'^fi^,. 
can  with  fafety  before  he  kill  the  other,    it  is  murder;  . 
hicaufe  their  meeting  was  a  cornpaB  and  an  aB  of  deliberation  ;  « Hale,  451.479. 
and  therefore  all  that  follows  thereupon  is  prefumed  to  be        '  *     * 
done  in  purfuance  thereof;  and  hefhall  not  take  advantage  of 
the  neceffttj  vjhicb  he  created  by  his  ov^n  aEt*     But  in  another  1  Hale,  451. 
place  he  makes  a  quare  even  in  that  cafe,  if  it  appeared  that  B"n«**ws.4*. 
before  the  mortal  wound  the  party  killing  had  truly  declined 
the  fight,  and  offered  to  yield,  or  had  adually  run  away  as 
fatr  as  he  could,  but  had  been  purfued  by  the  other,  who 
refufed  to  decline  the  combat.     And  again,  he  puts  the  cafe 
of  A.  making  ^fudden  aflault  by  malice  upon  B.,  who  (Iriking  iHale,479.48o. 
again  and  purfuing  hard  upon  A.,  A.  retreats  to  the  wall, 
and  in  faring  his  own  life  kills  B. ;  this,  he  thinks,  may  be 
felf-defence  upon  chance  medley.     Some  obfervation  has 
already  been  made  upon  this  latter  paflage,  which  may  ferve  Ante,  f.  43. 
in  fome  degree  to  reconcile  it  with  other  authorities :  a.nd 
it  is  evident  that  he  does  not  there  fpeak  of  a  premeditated 
combat,  as  in  the  firft  pafiage  j  becaufe  he  ufcs  the  term 
ofjudden  aflault.     It  is  equally  difficult  to  conceive  that  by 
the  term  malice  he  could  mean  a  pre-exifting  malice,  in  other 
words,    that  deliberate  rancour  of  heart  which  is  meant 
to  be  denoted  by  the  term  malice  in  its  diiSt  legal  fenfe: 
for  in  the  fame  place,   he  puts  the  cafe  where  A.   and 
B.,  betiveen  whom  there  was  malice,  met  cafually,  and  B.  Copftone't  cafe, 
being  aflaultcd  and  driven  to  the  wall  by  A.,  killed  him  in  ]^^^''  479- 
his  own  defence;  this,  fays  he,  b^ fe defendendo^  and  fliall  not 
be  heightened  by  the  former  maHce  into  murder  or  man- 
flaughter  ;  for  it  was  not  a  killing  on  account  of  the  former 
malice^  jbut  upon  a  necejftty  impofed  upon  him  by  the  affault  of 
A.    If  this  reafoning  be  jufl,  the  other  concluGon  cannot 
be  true,  that  if  upon  fuch  a  malicious  afiault  by  A.,  B.  had 
driven  him  to  the  wall,  and  then  A.  had  killed  B.,  it  would 
only  have  been  in  felf-defence.    Neither  does  this  reafoning 
apply  in  fupport  of  the  quart  made  by  Lord  Hale  to  the  firft 
pofition  laid  down  by  him,  refpedling  a  retreat  from  a  dtli- 
berate  and  preconcerted  combat ;  of  which  he  had  faid,  that 
the  party  retreating  could  not  avail  himfelf ;  becaufe  he fbould 
not  take  advantage  of  the  necejjity  which  he  created  by  his  own 

deliberate 
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Ch.v.  ^54^   ddJaraie  off:  nanely,  bythe  compafl  to  meet  2nd  fi^ht 
d^Jl^si.  ^  antagonift,     Aod  it  may  be  qucaioncd  how  far  that 
^^^^.^.^^^^^  f tfif r#  is  reconcileable  with  other  authorities.    For  ia  the 
Amc,  C  5k       paflfages  before  cited  from  FoUer  and  Blackftooc  Js^t  thej 
both  reafon  upon  the  fupporitioD^  that  lo  order  to  excufc  the 
perfon  retreating  upon  the  foot  of  fclf-defcnce,  the  fighting 
mult  not  have  been  upon  malice  i  and  that  in  all  cafbs 
ivhere  the  two  ingredients  of  the  retreat  before  a  mortal 
ftroke,  and  the  inevitable  neceflity,  are  wanting,  the  cafe 
would  amount  to  manflaughter  j  which  clearly  is  not  appli- 
cable to  the  cafe  of  deliberate  duelling.     Again,  the  very 
denomination  of  **  felf«defence  upon  chance  medley ,''  to 
which,  if  excufable  at  all,  the  death  muft  be  attributed  in 
the  inftance  put,  does  in  ita  nature  imply  that  the  combat 
was  ufen  a  fudden  occqfion  at  lead,  whether  upon  an  old 
grudge  or  a  new  quarrel. .  Added  to  which,  it  is  laid  down 
f."*th 'ji^rid.  B«ocrally  in  many  books,  that  if  a  man  aflault  another  on 
Foft.  S76,  7.     malice  prepenfed,  aod  then  fly  to  the  wall,  and  there  kill 
Sum.^4i."7*^'  him  in  bis  own  defence^  he  is  guilty  of  murder  in  refped 
4^i^C|Coiii.i85.  of  his  firft  intent.    Blackftone  exprefsly  puts  the  fame  cafe 
'  of  a  duel  as  Lord  Hale  had  firft  done,  but  without  fub« 
joining  the  fame  doubt :  and  it  was  conGdered  as  fettled  law 
by  the  Chief  Juftice  in  delivering  the  judgment  in  Oneby's 
cafe.    But  at  the  fame  time  it  muft  be  obferved,  that  in 
fome  at  leaft  of  the  other  books  referred  to,  the  rule  fcems 
to  have  been  more  particularly  referable  to  cafes,  not  of 
mutual  combat,  but  of  a  previous  felonious  attack  by  one 
of  the  parties  on  the  other,  unprep^ed  and  without  his 
aflent,  which  the  other  afterwards  refifted. 

Upon  the  whole,  it  may  be  dtiEcult  to  make  a  diftin£lion 
in  ftriAnefs  of  law  between  the  cafe  of  him  who  makes  a 
felonious  attack  with  malice  upon  the  life  of  another, 
armed  and  prepared  by  agreement  to  meet  and  refift  him, 
and  the  cafe  of  one  who  makes  a  fimilar  attack,  without 
notice  to  his  adverfary :  and  yet  in  eftimating  ihe  re^  atro- 
city of  the  two  cafes,  there  is  no  generous  mind  which  could 
hefitate  to  pronounce  on  which  fide  the  advantage  lay. 
Thus  much,  however,  may  be  obftrvcd,  that  the  reafon 
why  in  the  latter  cafe  flight  flial!  not  avail  the  aggreflbr  is, 
bccaufc  after  fuch  an  attack  be  is  not  fit  to  be  trufted  fo 

long 
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long  as  b]r  any  rcafonable  poflibility  he  may  renew  the  fame  CK.  v.  4  y|. 
attempt  j  and  his  opponent  having  a  right  by  law  to  purfue  ,^^!l^^^, 
him  tin  he  is  out  oT  all  danger^  the  firll:  cannot  in  confe-  ,^^^^,,m^m^m 
quence  have  a  contrary  right  to  refifl:.  But  when  perfons 
meet  upon  compa£l  to  fight,  that  of  itfelf  prefuppoTes  a 
degree  of  confidence  in  each  other  that  neither  will  talce 
any  unfair  advantage :  and  there,  neither  oF  them  can  have 
a  right  to  purfue  his  adverfary  in  tlie  Tame  manner  as  in  the 
other  cafe:  and  confequently,  if  one  of  them  exprefsly  re- 
nounce the  unlawful  compa£i,  and  give  reafonable  grounds 
for  inducing  a  belief  that  he  no  longer  feelcs  to  hurt  his 
op'ponent ;  as  the  other  lias  no  l^gal  authority  for  miftruftlng 
the  truth  oF  the  offer,  nor  any  right  to  purfue  liis  advan- 
tage ;  fo  it  may  be  urged  that  there  is  no  reafon  why  the 
law  (hould,  after  fuch  exprefs  renunciation  of  the  unlawful 
ccnnpafl,  with-hold  from  the  firft  the  general  right  of  feff- 
defence ;  at  leaift  none  upon  the  ground  of  inconfiftent  rightly 
as  in  tlie  other  cafe.  Tct  (lill  it  may  be  doubtful  whether 
admitting  the  full  force  of  this  reafoning,  the  offence  can  be 
Icfs  than  maiiflaughter ;  or  whether  in  fuch  cafe  the  party 
can  altogether  excufe  himfelf  upon  the  foot  of  neceDicyin 
fe(f-defence ;  becaufe  the  necefhty  which  was  induced  from 
his  own  faulty  and  illegal  a£l,  namely,  the  agreement  to 
fight,  was  in  the  firft  inftance  deliberately  forefeeh  and 
refolved  upon  in  defiance  of  the  law :  and  fo  far  it  varies 
this  cafe  from  that  of  a  combat  on  a  fudden  occafion  with- 
out nialice,  where  both  parties  are  prefumed  to  a&  without 
deliberation,  under  the  immediate  impulfe  of  pafiion,  and 
blind  to  the  confequenccs. 

As  to  the  dther  point  to  be  eftabliflied,  namely,  the  cxift-      ^  {  ^^, 
cnce-of  the  neceiTity  under  which  the  party  kUling  cndtfa-  -^"•tbiixifimet 
irottrs  to  excufe  himfelf;  he  can  in  no  caC;  fiibftantkte  fuA  ^l/fy^a'to  '* 
excofe  if  he  kill  his  adverfary,  even  after  a  retreat;  unlcfs  '^^fi- 

•  i-       a  1  1  t        .    .        .  Ante,  f.  CO.  ani 

there  were  reafonable  ground  to  apprehend  that  he  would  the  auchoritiei 
othferwifc  have  been  killed  himfelf.    And  therefore  where  ^^  "'***•, 
nothing  appeared  in  Nailor's  cafe  aboirse  mentioned,  to  fliew  N«ior*t  ctfc, 
that  the  deceafed  aimed  at  the  prifoner^s  Hfc;  although  he  ^■^•^•*7- 
held  him  down  on  the  ground  beating  him,  and  thcprifoner 
could  not'aroid  his  blows }  it  was  ruled  maaflattghter.  Jt 

is 
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^y^ujjrl'  is  to  be  noted  In  that  cafe,  that  the  prironer  ftruck  the  mor- 
diftnctememkMU  tal  blow  With  a  penknife,  whidx  waa  a  dangerousi  mit- 
'  chievous  weapon  \  from  whence  it  was  to  be  prefumed,  that 

he  intended  to  rid  himfclf  of  the  cbaftiferoent|  which  his 
Foft.  S78.  brother  was  then  infliding  on  him,  by  his  death.    Mr.  Juf* 

tice  Fofter,  in  alluding  to  this  cafe,  feems  to  lay  a  ftrefs  upon 
the  want  of  an  inevitable  neceffity,  fo  as  to  excufe  the  kill- 
ing in  that  manner.  But  if  it  appeared  that  a  party  who  was 
engaged  in  fuch  an  affray,  without  any  fault  of  his  own^ 
had  retreated  as  far  as  he  could,  [as  in  the  above  cafe,  where 
he  was  thrown  upon  the  ground,  and  the  deceafed  was  upon 
him,]  or  otherwife  teftified  an  intention  to  decline  the  con- 
troverfy ;  and  then  being  hard  preflfed,  in  mere  defence  of 
his  perfon  from  the  continued  blows  of  his  adverfary  gare 
a  blow  with  his  hand^  or  in  any  other  manner  not  Kkelj  to 
kill\  and  it  may  fairly  be  prefumed  that  he  had  no  fuch 
intention,  but  only  to  make  him  deGft ;  it  rather  feems  that 
fuch  a£i,  though  death  enfue,  is  either  excufable  in  felf- 
defence,  or  attributable  to  mifadventure  \  although  the  par- 
lofra.  ty's  life  were  not  in  danger  at  the  time.    For  no  man  is 

"'  *  ^  required  by  law  to  remain  defencelefs  aud  fuffer  another  to 
beat  him  as  long  as  he  pleafes  without  refiftance;  although 
it  be  evident  that  the  other  did  not  aim  at  his  life ;  but  he 
may  lawfully  exert  fo  much  force  as  is  neccflary  to  compel 
him  to  defift.  Upon  the  fame  principle  as  governs  the 
cafe,  where  the  party  upon  an  infufficient  provocation,  fuch 
as  words,  (Irikes.a  blow  which  unfortunately  and  befide  his 
K«l.  131.  intention  kills  another  ;  if  it  were  with  his  hand  or  a  (lick  or 

706.291.         other  weapon  not  likely  to  kill,  it  is  but  manilaughter^ 

which,  had  it  been  with  a  dangerous  weapon,  would  have 
been  murder.  And  it  amounts  to  manilaughter  in  the  for- 
mer cafe,  becaofe  the  a£l  of  ftriking  at  all  is  unUwfvl  \  bst 
in  the  cafe  now  under  confideration,  it  is  not  unlawful  for 
a  man  to  ftrike  with  or  ufe  whatever  force  may  be  fufficient  la 
prevent  another  from  beating  him,  ((hort  of  imentionally  kill- 
ing him,  unlefs  for  the  ncceflary  prefervation  of  his  own  life,) 
provided  he  cannot  efcape  from  the  blows  by  any  other  meanly 
and  did  not  bring  upon  himfclf  fuch  ill  treatment  by  his  own 
illegal  a£t.  And  therefore  it  may  be  a  qneftion,  whether^  un* 
dcrfttch  circnmftancesi  ^e  death  maf  not  be  attributed  to  mif- 
adventure 
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adventure;  being  unintentional  in  the  patty  ftriking,  ^vho    Ch.v.  §;$. 

was  in  that  inftancc  doing  no  more  than  he  lawfuUy  might.  defStola^at. 

I  fay^  to  mifadventure  rather  th'an  to  homicide  in  fetf-de-  - 

fence,  becaufc  this  latter  feems  more  properly  to  imply  that 

the  party  ftriking  aimed  at  the  life  of  theother^  or  intended  • 

him  fome  great  bodily  harm,  but  that  the  hGt  is  either  juf- 

tifiable  or  excufable,  being  induced  by  neceflityj  and  for 

the  prefervation  of  his  own  life.    The  cafe  put  therefore, 

Mtrhere  the  ftriker  does  not  aim  at  the  other's  life,  nor  does 

any  z€t  calculated  in  common  experience  to  endanger  it,  but 

only  intends  to  make  him  defifl  from  his  unlawful  aflault  by 

ordinary  means,  and  in  fo  doing  unexpededly  happens  to 

kill  him,  feems  rather  attributable  to  mifadventure,  than  to 

felf-defcnce  upon  chance-medley. 

In  defence  of  Property. 

With  refpeft  to  attacks  upon  property,  it  has  been  (hewn        }  s6. 
before,  that  it  is  lawful  to  repel  even  by  the  death  of  the  i[f'-^"'''/r; 

*  ^  *  '  petty  againfl  trtj' 

aggrcflbr  any  felonious  attempt  upon  it,  under  the  re(lri£iions  p^jfen. 
before  noticed.     But  whne  a  forcible  attack  is  made  upon  ^'^^''^'^S- 
the  dwelling-houfe  of  another,  without  any  felonious  intent^ 
but  barely  to  commit  a  trcfpafs,  fome  further  caution  is  to 
be  obferved. 

If  A,  in  defence  of  his  houfe  kill  B.  a  trefpafier,  who  en-  1  Haie,445. 
deavours  to  make  an  entry  upon  it,  it  is  at  lead  common  cook'tcafe  Cro- 
manflaughter,  unlefs  indeed  there  were  danger  of  his  life.  Car.  537. 
But  if  B.  had  entered  into  the  houfe,  and  A.  had  gently  laid 
bis  hands  upon  him  to  turn  him  out,  and  then  B.  had  turned 
upon  him  and  affaulted  him,  and  A.  had  killed  him,  (not 
being  otherwife  able  to  avoid  the  aflault,  or  retain  his  lawful 
poflcflion,)  it  would  have  been  in  felf-defence.    So  it  had 
been  if  B.  had  entered  upon  him  and  aflaultcd  him  firft, 
though  his  entry  were  not  with  intent  to  murder  him,  but 
only  as  a  trefpafler  to  gain  the  pofleflion.     In  fuch  cafe  A. 
being  in  his  own  houfe,  need  not  fly  as  far  as  he  can,  as  in 
other  cafes  of  felf-defence  ;  for  he  has  the  proteQion  of  his 
houfe  to  excufe  him  from  flying ;  as  that  would  be  to  give 
up  the  pofleflion  of  his  houfe  to  his  adverfary  by  his  flight. 
But  in  thefe  cafes  the  homicide  is  cxcufuble  rather  than  jufli-  '  Hawk.  ch.  18. 
fiablc;  and  therefore  a  forfeiture  is  incurred,  but  a  pardon  *'  *^'  *"^'^  ^' 
ifluci  of  courfe. 

On 


^88  Of  Homicide 

{Im  d^ince  tfFtrfin  or  Pnpertf). 

jM4bfLe\^'       On  the  other  liand»  if£ke  owner  of  the  ho«fe  be  killed 
fLy  «7^^i^  in  a  ftn^e  between  him  and  thofe  who  unlawf ullj  refift 

^^** liii  tttsni^g  them  out  of  hU  faoufe,  where  they  had  no  righc 

R.  T.WiUouth*  *^  remain,  it  will  be  murder.    Two  foldiers  came  at  eleven 
Vf  and  aoocber,  o'clock  at  night  to  a  poblioBn's^  and  demanded  beer«  whicb 
ACi79ir MS.  ^^  rcMei,  alleging  the  unreafooableoeft  of  the  hoor^  and 
Advifed  them  to  go  -to  their  qoarters  i  whereupon  tbef  wenc 
away  uttering  impKcations.  In  an  hour  and  a  half  ofterward^, 
when  the  door  was  opened  to  let  out  fome  company  who 
haA  been  detained  there  «n  buGnefa^  one  of  them  ruflied 
in»  the  other  vemaiQiog  without  and  renewed  his  demand 
for  beer;  to  which  the  landlord  letumed  the  fame  anfwer: 
and  on  hie  refufii^  to  depart,  and  perCftii^  to  have  fomc 
beer,  and  offering  to  lay  hold  of  the  landlord,  the  btter  at 
the  fame  inftant  collared  him ;  the  one  pulhing  and  the 
other  pulling  each  .ether  towards  the  ^uter  door ;  where 
when  the  landloni  came  he  received  a  Jviolent  blow  on  the 
head  with  fome  (harp  inftrument  from  the  other  fpldiery 
who  had  remained  without,  which  occafioned  his  death  a 
few  days  afterwards*    Mr.  Juftice  Buller  held  this  to  be 
murder  in  both,  notwithftanding  the  previous    ftniggle 
between  the  landlord  and  one  of  them.    For  the  landlord 
did  no  more  in  attempting  to  put  the  foldier  out  of  hit 
houfe  at  that  time. of  the  night,  and  after  the  warning  he 
had  given  him,  than:he  lawfully  might ;  which  was  no  provo- 
cation for  the  cruel  revenge  t;dcen :  more  efpcctally  as  there 
was  reafonable  evidence   of   the   prifonera  having  come 
the  fecond  time  with  a  deliberate  intention  to  ufe  perfonal 
viokoce  in  cafe  their  demand  for  beer  was  not  complied 
with. 
Kei.  1)2,  But  where  the  trejpafs  b  barely  againft  the  property  of 

Ante*?. »»  another,  the  law  does  not  admit  the  force  of  the  provo* 
cation  fufficient  to  warrant  the  owner  in  making  ufe  of  angr 
deadly  or  dangerous  weapon.  As  if  upon  fight  of  one 
breaking  his  hedges  the  owner  take  up  an  hedge  (lake,  and 
knock  him  on  the  head  and  kill  him ;  this  would  be  mur- 
deri  becaufeit  was  an  aft  of  violence  much  beyond  the 
prpporticm  of  the  provocation.  And  ft  ill  more  where  fueh  , 
or  the  like  mlence  is  ufcd  after  the  party  has  deCfted  from 
tlK'trefpab*    But  if  .the  .beating  were  .with  an  inftriimeot 


Of  Homicide  289 

[In  defence  of  Perfon  or  Property). 


Cr  in  a  manner  not  likely  to  kill,  it  would  onljr  amount  to  Ch.  v.  §  96. 

manflaughtcr;  and  it  is  even  lawful  to  exert   fuch  force  ^^f^^"^*^^^^' 
agaiuft  a  trefpader,  who  comes  without  any  colour  to  take  t 

the  goods  of  anotherj  as  is  neceiTary  to  make  him  defiil.  1  Haie^  47  3.486. 

3.  As  to  the  perfins  by  whom  fuch  juflifcation  or  excufi         J  57* 
may  be  urged  ;  f^o  '^"j  j^Mi 

fo'  in\uriii  to 

In  all  cafes  ^hcrc  a  felonious  attack  is  made,  a  fervaht  another. 
er  inf   other   pcffoh   ^rcfehi    may  lawfully  intcrpofe   to    InXfl/f/aS*.'*' 
frereht  the  mifchlef  ihtehded  ;  and  if  death  enfue»  th^  p^^ 
party  fo  intcirpofing  will  be  judified.     Thus,  in  the  inft.uices  1  Hale,  4?4,  ^. 
6f  arfon  ot  burglary,  a  Iddgbr  inay  lav? fully  kill  the  affailant  *  "***"•  *'**' '** 
in  the  fame  manner  as  the;  oWncr  himfelf  might  do.     This  ^«  v.  Cooper, 
is  fubjeift  however  to  the  fame  limitations   I  bcfotc  no*  Ante,  1/441 45« 
ficied.     In  this  re(|>ecl  I  fee  nd  difference  between  the  cafe 
ef  thfc  perfoh  adaiilted  and  thofe  who  come  in  aid  agalnfl: 
fuch  felons.     And  the  leglflature  itfelf  frems  to  haVe  cori-  9Ann.  e.  16. 
fldered  them   on  the  fatac  f06t  5   fot  \n  the  cafe  of  the 
Marquis  dfe  Ouifcard,  iivho  ftabbed  Mr.  Harley  fitting  in 
totihciii  they  difchatged  the  patty  who  gave  the  mortal 
^ottnd  from  all  manner  of  profecutibh  oh  that  account } 
st>d  dtchxti  the  killing  to  be  a  lawful  and  neceffary  mSfioh^ 

Biit  iht  cafe  of  thitd  perfons  interfering  in  mutual  com-        J  58. 
bats  or  fiidden  afFraVs,  except  as  mediators  to  prcfcrve  the  ^'^'/'^'ff  »«««- 

.  •  TTi  !•  r         tU0l  cembali  or 

peace,  requires  greater  caution.     Lord.  Hale  puts  this  cafe  :  fudd<n  aff.ayt 
If  A.,  B.,  and  C,  be  walking  in  company  together,  and  C.  *"^c' 4^^*" 
dfTiult  B.  who  flies,  and  is  in  danger  of  being  killed  fronfk 
Cs  pnrfuitj  unlefs  prefent  help  be  afforded  ;  and  A.  there* 
Upon  kill  C.  in  defence  of  the  life  of  B. ;  it  feems  that  in 
this   cafe  of  fuch  an  inevitable  danger  of  the  life  of  B., 
the  killing  of  C.  by  A.  is  in  nature  of  felf-defence :   but  Ante,  f.  4Si 
then,  he  adds,  It  mud  plainly  appear  by  the  circumftances 
of  the  cafe,  as  the  manner  of  the  affault,  the  weapon  with 
which  it  was  made,  &c.  that  B.'s  life  was  in  imminent 
danger*    tt  feems  as  if  Lord  Hale  had  doobted  of  the  cafe      "^^ 
of  a  ftrange^'6  ihteffcring  in  the  fame  manner,  by  having 
fabjoined  z  qtritre  to  the  heatt  fentence,  ^here  fuch  a  caftf 
is  put.    But-if  the  killing  of  B.  by  C.  would  have  beeir 
ihurder }  altd  on  the  other  hand,  the  MIHhg  of  Q*  by  B. 

U  HfOttkl 
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Ch.v.  §58.  would  have  been  juftifiable  felf- defence ;  then  I  toncfcitC 
tJrdperfiia.  clearly  that  the  killing  of  C.  by  A.  although  a  ftrangef,  in 
■  defence  of  B.,  upon  view  of  the  imminent  and  otherwife 

unavoidable  danger  of  his  lifei  would  alfo  have  been  }ufti«' 

fiable  ;  becaufe  the  motive  of  his  interference  was  laudablei 

namely,  to  prevent  a  felony  which  would  otherwife  have 

iHd^484.       been  committed.      So  if   A.  had  interfered  with  a  view 

to  preferve  the  peace  between  B.  and  C*,  giving  due  notice 
of  his  intention,  and  not  with  a  view  to  Cake  part  with 
cither ;  and  had  been  under  the  neceffity  of  killing  C*  in 
order  to  preferve  his  own  life  or  diat  of  B.,  which  could 
not  otherwife  be  preferved ;  it  would  equally  have  been 
jullifiable :  becaufe  even  private  perfons  are  bound  to  pre* 
vent  a  felony  being  committed  by  all  poflible  lawful  me^ns^ 
without  expofing  their  own  lives  j  though  if  their  zeal 
carry  them  thus  far,  the  law  will  not  put  them  in  a  worfe 
fituation  on  that  account.  But  if  A.,  a  (Iranger,  take  part 
on  a  fudden  with  either  B.  or  C,  who  are  engaged  together 
in  an  afTray,  wherein  both  are  in  the  eye  of  the  law  blame- 
able,  although  perhaps  in  different  degrees  \  and  afterwards 
kill  either,  although  in  the  necefTary  defence  of  the  other  ; 
it  cannot  be  lefs  than  manflaughter :  for  he  who  thus  offi« 
cioufly  interferes  without  any  previous  knowledge  of  the 
merits  of  the  difpute,  not  to  preferve  the  peace  but  to 
partak?  in  the  broil,  is  himfelf  highly  culpable;  having 
lefs  provocation  to  heat  his  blood  than  probably  the  parties 
Xe!.  i^4  themfelves  had  who  originally  engaged  in  the  difpute.     And 

therefore  his  cafe  does  in  this  refpe£l  (land  in  a  far  lefs 
favourable  light  than  that  of  a  friend  or  fervant  who  have 
a  prior  intereft  in  the  fafety  of  the  perfon  for  whofe  fake 
they  interfere ;  or  even  than  t!)e  cafe  of  a  ftranger  who 
happened  to  be  privy  to  the  whole  caufe  and  progrefs  of  the 
<lifpute.  But  fuppofe  the  killing  of  C.  by  B.  would  under 
the  circumftances  have  been  clearly  excufable  fclf-defcnce ;. 
and  on  the  other  hand  the  killing  of  B.  by  C.  would  have 
been  manflaughter  at  lead :  as  where  B.  had  declined  a.- 
combat  in  which  both  had  been  fuddenly  engaged,  and  had, 
retreated  as  far  as  he  could  with  fafety,  but  C.  had  perfifted 
in  the  attack  and  put  B.'s  life  in  peril;  and  A,  a  ftranger, 
not  knowing  the  caufe  of  the  difpute,  had  taken  part  with 

B. 
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B.  and  had  flain  C.  in  the  neceflary  defence  of  B. :  it  feems    qj,,  v.  §  ^%. 
that  the  merits  of  A.'s  cafe  ought  rather  to  depend  in  part  l^tfrfennce  */ 
«ipon  the  a£lual  fituation  of  the  combatants  at  the  time  he  ^'^  '  _ 
took  part  in  the  conteft,  than  altogether  upon  the  merit 

of  B/Sy  of  which  he  was  entirely  ignorant ;  although  B.'s 
merit  would  have  great  weiglit  in  the  decifion :  which 
fliould  induce  perfops  to  be  extremely  cautious  how  thcf 
interfere  too  haftily  in  the  difputes  of  others,  unlefs  as 
mediators  to  preferve  the  peace.  And  therefore  if  at  the 
time  of  A/s  a£lual  interference,  the  danger  of  B.  was  fo 
urgent  that  A.  could  only  prevent  his  death  by  killing  C. ; 
pofEbly  under  thefe  circumftances  A.  might  ezcufe  the 
homicide  upon  the  fame  neceffity  as  B.,  although  he  en- 
gaged not  fo  much  to  preferve  the  peace  between  both  as 
to  aid  B.  in  his  neceflity :  but  if  he  engaged  with  intent  to 
part   them,'  giving  due  notice,  without  defigning  to  kill 

C,  and  was  only  induced  thereto  by  the  fpeedy*  neceflity 
which  enfued,  it  would  be  even  juftifiable.  On  the  other 
hand,  if  he  took  part  with  B.  before  the  actual  exiftence  of 
the  neceflity  under  which  he  was  (truggling  againft  C,  and 
afterwards  killed  C.  upon  the  urgency  of  B.'s  danger ;  it  is 
very  much  to  be  doubted  whether  he  can  exctife  himfelf 
afterwards  upon  the  ground  of  a.  neceflity,  which  was  not 
the  motive  of  his  interference,  and  did  not  exift  at  the  time 

that  he  engaged.     For  generally  fpeaking,  if  there  be  an  KeU6i,6x. 

afiray,  and  an  adual  fighting  and  flriving  between  perfons, 

and  another  run  in  and  take  part  with  one  party  and  kill 

the  other ;  this  is   manflaughter :  and  that,  whether  the  i  Hawk.  ch.  31. 

fiuarrel  between  the  two  were  fudden  or  malicious,  if  the  *•  35-  so- 

•        r    •        At        .1  •**».-.         y  '  A    J   1R0il.Rep.40S. 

party  mterfenng  did  not  know  it  to  be  malicious.     And  Kei  88.  113. 

the  reafon  why  B.  would  be  excufcd  in  the  cafe  put,  if  at  *3^'    ^"*^"^- 

•  .  *^       '  pace,  124.  b. 

all,  is  becdufe  he  endeavoured  to  decline  the  combat,  and  Pui^.r.  S^. 
could  not  for  the  fierce  attack  of  C.  upon  him  \  but  A. 
continued  in  the  combat  of  his  own  accord  ;  and  if  he  did  fo, 
he  could  not  excufe  the  killing  of  C.  upon  the  foot  of  ne-  - 
ceflity,  although  ultimately  his  own  life  might  have  been  in 
danger ;  much  lefs  then  can  he  excufe  it  on  the  ground  of 
B.'s  neceffity  5  for  that  was  not  the  motive  of  his  inter- 
ference at  firft  ',  and  he  hkd  done  no  ad  as  B.  had  done,  to 
(hew  his  inclination  to  abandon  the  affr.iy,  and  that  he  only 

\J  3'  continued 
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ch  V.  §  5$.    continaed  in  it  afterwards  to  prcYtnt  a  felony  frOdi  bcm^ 

>/^/^.«.r ./      committed. 

ttird  per  om. 

■  If  A.  and  B.  fight  upon  maKce,  tnd  C.  tlie  friend  or 
iH«ie,4;8.484.  fervanc  of  A.,  not  being  acquainted  therewith,  come  in  anil 
Cra  jac.  296.  take  part  againd  B.  and  kill  him }  this  is  murder  in  A.,  but 
i^Hawk.  cMi.  ®"^  manftaughter  in  C.  i  otherwife  if  C.  had  known  that 
^-  44'  the  fighting  wjs  upon  maiiee }  for  then  it  would  have  been 

I'oft.  1.12I,  murder  in  both.  But  if  A;  had  been  aflfaultcd,  and  had  re- 
treated as  far  as  he  couh!,  and  then  bis  fervant  had  killed  the 
affailant  *,  it  would  have  beenyJ  drfendinds.  But  if  the  fer- 
tant  had  killed  him  before  the  mafter  had  retreated  as  far 
as  he  could,  it  would  hare  been  manilaughtcr  in  the  ferrant* 
And  the  law  is  the  fame  in  the  cafe  of  the  mailer  killing  tbc 
ether  in  defence  of  the  fenrant.  But  if  there  be  only  angry 
Rel.  (ti.  136.  words  between  A.  and  B.^  and  C.  the  friend  of  A.  ftrike 
,  B.  with  a  bowl  ot  other  dangerous  inftrument^  and  kil( 

kirn  ;  this  would  be  nfiurder. 

P^M  poft.  f.  89.       Upon  the  wholc^  although  Lord  Hale  and  others  appear 

fametimes  to  intimate  a  di(lin£lion  in  thefe  refptfts  between 
the  cafes  of  fervants  and  friends,  and  that  of  a  mere  ftran- 
ger  \  yet  it  mud  be  confefTed  that  the  limits  between  both 
are  no  where  accurately  defined.  .And  after  all,  the  nearer 
or  more  remote  connexion  of  the  parties  with  each  other 
fcems  more  a  matter  of  obfervation  to  the  jury  as  to  the 
probable  force  of  the  proYocation,  and  the  motive  which 
induced  the  interference  of  a  third  perfon>  than  as  fur- 
rifliing  any  precif)e  rule  of  law  grouiided  on  fuch  a  diC- 
tiniSlion. 

X  j-Q,  On  this  head  of  interference  by  a  third  psrfon,  it  remains 

Death  i>jpaftj  .  io  bc  obfcrvcd,  that  if  two  be  fighting,  and  another  interfere 
KciTtfi/  with  intent  to  part  them,  but  do  not  fignify  fuch  intent,  ancJ 

he  be  killed  by  one  of  the  eombatants ;  this  is  but  man-> 

flaughter  :  for  the  latter  might  thhik  that  he  came  in  aid  of 

his  opponent,  uiilefs  he  had  fome  notice  of  his  real  intent. 

And  this  rule  holds  even  in  the  cnfe  of  a  peace-offieerv 

1  Fawk.  ch.  4f .  Though  generally  fpeaking,  if  fuch  a  one  or  his  affiftant  be 

t.  51.  killed   in  any  affray,  whether   by   thofe  at  firft  engaged 

therein  ot  by  any  othtrs  in  aid  of  them,  the  cafe  demands^ 

fon  r.  €3. 8z.    very  ditfcfent  confiUciation  ^  which  will  be  treated  of  al( 

krgir 


Of  Homicide  %^ 

[In  dtfenct  of  Per/on  or-  Property^ 

«  .  .    .' 

large  hereafter*     It  is  for  the  moft  part  murder  ia  all  con-   cb  v.  %  s^. 

cerncd,  where  due  notice  has  been  given-  P'*'^  ofp^fj 

Some  judges  have  faid  arguentb,  that  if  two  be  fighting  ^ 

upon  malice^  and  a  ftranger  interfering  to  part  them,  and  Manfai  *nd 
giving  notice  of  his  dedgn,  be  killed  by  one  of  the  com- ^ J' ,^3*"^' 
batants,  it  i«  murder  in  both  ;  becaufe  each  intended  to  *  w»'^»  4^x- 
Jiave  killed  the  other :  ihou^h  other  judges  diflfercd  as  to    ^^^^  •"•*4« 
this  concludon  :  and  Lord  Hale  in  citing  the  cafe  dir.ip- 
proves  of  it  to  that  extent,  unlefs  both  ftruck  him«     But  it 
mkras  clearly  agreed  to  be  murder  in  him  who  ftruck,  and 
alfo  in  the  companioils  of  that  party.     The  like  confidera- 
tions  will  govern  the  cafe  where  a  ftranger,  interfering  to 
part  two  others  lighting  upon  a  fudden  occafion,  13  flain  by  p-j,  p^|.  f^ 
cither.     But  then  lie  muft  give  fpecial  notice  of  his  deHgn, 
and  a£l  accordingly,  otherwife  the  ofence  will  not  be  more 
Hhan  manflaughter,  there  being  no  previous  malice,  and  the 
|>lood  being  heated  in  the  affray. 

4,  Hovifar  the  mcejftty  Jhail  ht  fatd  to  fxtenj. 

Inafmuch  as  the  juftification  or  excufe  of  which  I  have        §60* 
been  treating  is  founded  on  the  plea  of  neccfllty,  it  will  Duraton  hftbt 
not  in  either  cafe  eictend  beyond  the  a6lual  continuance  of  i'2ut7, 485. 
that  .neccfliity   which   alone    warrants   it.     And   therefore  4 Biac.Coqi  $85, 
though  the  party  upon  whom  a  felonious  attack  is  firft 
made  be  not  obliged  to  retreat,  but  may  purfue  the  felon 
till  he  find  himCelf  out  of  danger;  yet  if  the  felon  were 
killed  after  he  had  been  properly  fecured,  and  there  were 
no  longer  any  apprehenfion  of  danger,  fuch  killing  would 
be  murder.     Though  perhaps  if  the  blood  were  Rill  hot 
from  the  conteft  or  purfuit,  it  might  be  only  manflaughter, 
on  account  of  the  high  provocation.     Hawkins  indeed  fays,  ,  Hawk.  ch.»t, 
that  if  a  fervant  coming  fuddenly,  and   finding  his  maQer  <*•  21. 
robbed  and  flain,  fall  on  the  murderer  immediately  and  kill 
him,  it  may  be  juftified  ;  for  he  docs  it  in  the  heat  of  his 
furpriie,  and  under  juft  apprehenfions  of  the  like  attempt 
on   himfclf«     But   he   adds,  that   in   other  circumft.inces 
{which  ifiuft  be  un^erftood  where  he  has  no  juft  reafon  to 
apprehend  the  like  attempt  on  himfelf,  and  the  fa£l  is  not 
recent,)  he  could  not  have  juftified  the  killing  of  fuch  an 
pne^  but  ought  to  have  apprehended  hioi*    The  fa£l  will  be 

U  3  either 
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Ch.v.  4fo«    either  murder  or  manflaughterj  accordipg  to  the  circom* 
f^'-^***     ftanccs  above  alluded  to. 

$  6l*  5*  ^^^iffi^y  induced  by  mutual  misfortune* 

€ej^y  "    '  There  are  beGde$  fome  cafes  where  neceffitj  may  b^ 

4BiacCom.i86.  urged  for  the  death  of  an  innocent  man,  and  renders  the 

I  Hawk.  CO.  z8«         ^ 

C  «6.  party  exeufable  without  any  culpability ;  or,  as  feme  left 

conre£lly  have  h\A^  juftifiable  i  though  the  difiierence  in  fach 
cafes  is  not  worth  examination.     As  where  two  perfons 
being  (hipwrecked,  and  getting  on  the  fame  plank }  it  ii 
found  not  able  to  fave  them  both,  and  one  thrufts  the  other, 
from  it  whereby  he  is  drowned.     Yet,  according  to  Lord 

sHile,  ST.  434.  Hale,  a  man  cannot  even  excufe  the  killing  of  another  wh^ 

*        '       is  innocent,  under  a  threat  however  urgent  of  loGng  hi$ 

own  life  unlefs  he  comply.    But  if  the  commiQion  of 

^^«  ante,  ch.  1.  treafon  may  be  extenuated  by  the  fear  of  prefent  deadly 
'  '^*  and  while  the  party  is  under  a^ual  compulfion,  there  feemt 

no  reafon  why  this  oflFence  may  not  alfo  be  mitigated  npoa 
the  like  cohfideration  of  human  infirmity.  But  if  the  party 
might,  as  Lord  Hale  in  one  place  fuppofes,  have  recourfe 
to  the  law  for  his  proteAion  againft  fuch  threat,,  it  wil( 
certainly  be  no  excufe  for  committing  the  murder. 

VI.  Homicide  in  the  Advancement  or  J^xecution, 

of  the  Laws. 

5  61.  Thi$  branch  of  the  fubjcft  will  comprehei^d  not  only 

UinduatMt.        ^he  duties  of  the  fcvcral  officers  and  minifters  of  juftice, 

and  of  all  thofe  who  come  in  aid  of  them,  with  the  extent 
of  their  feveral  powers  in  the  different  cafes  falling  under 
their  cognizance  ;  but  alfo  the  relative  duty  of  the  fubje£l 
in  each  of  thofe  in  (lances  :  how  far  the  one  may  juOLify 
or  excufe  compulfion  y  to  what  extent  the  other  may  exer^ 
reCftance. 
rfiaihyhatth.  With  refpcft  to  the  obfolctc  method  of  trial  by  battle^ 
l"r^*^'*^'  It  may  be  difmiflcd   at  once  by  obferviog,  that  if  either 

of  the  champions  killed  the  other,  fuch  homicide  waa 
according  to  the  barbarous  notions  of  ancient  jurifprudence 
reckoned  juftifiable,  as  being  the  iuil  judgment  of  God. 
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It  tntj  be  premifed  generally,  that  where  perfons  having    ch.  v.  ^  65. 
authority  to  arrcft  or  imprifon,  or  othcrwifc  to  advance  ^f*^"^^' 
or  execute  the  public  judice  of  the  kingdom/  and  ufing  ■ 

the  proper  means  for  that  purpofe,  are  refilled  in  fo  doing,         $^3* 
mnd  the  party  f efifting  is  killed  in  the  ftmgfvle  ;  fuch  homi-  9"!''^  ^' 
cide  18  juftifiablc.     And  on  the  other  hand,  if  the  party  pr^ttottn  tf  ^^ 
having  fuch  authority,  and  executing  it  properly,  happen  ^'^'^^I'fga*^^  • 
to  be  killed  ;  it  will  be  murder  in  ail  who  take  a  fart  in  fuch  Foft.  270.  308* 
refiftamct  ?  this  being  confidered  by  the  law  as  one  of  the  ^^^  *c*67.**^* 
ftrongeft  indications  of  malice,  an  outrage  of  the  higheft 
enormity,  committed  in  defiance  of  public  juftice  againft 
thofe  who  are  under  its  fpecial  prote£lion.     But  if  the 
officer  or  perfon  endearouring  to  ma-ke  the  arreft  had  no 
legal  authority  for  that  purpofe,  or,  which  is  the   fame 
thing,  none  be  fliewn  to  the  court ;  then  the  killing  him 
by  the  party  againft  whom  Aich  illegal  violence  is  com*- 

mitted   can   only   amount  to   manilaughter.     Withers,    a  Reff.T.Withen^ 
common  foldier,   was   indi£ted  for   murder  in  ftabbin?  a  Stafford  sum. 
ferjeant  in  the  fame  regiment,  who  had  arreted  him  for  Buiier  j.^af^o^ 
fome  alleged  mifdemeanour,  and  was  conducing  him  to  war-n  before  •»* 
prifon.     The  prifoner  at  fir  ft  fubmitted  to  go,  but  fliortly  Mich,  term  f(4f 
after  ran  away«     The  ferjeant  overtook  and  colJared  him,  |i^'^"'Gouid  and 
infifting  en  his  going  with  him :  the  prifoner  refufed  to  Bailer  j*. 
go :  and  during  the  altercation  the  ferjeant  having  taken  a 
ftick  out  of  the  prifoner's  hand  and  thrown  it  away,  (hortiy 
after  the  latter  drew  the  ferjeant's  fwords  and  plunged  it 
in  his  body,  and  killed  him*    The  jury  found  him  guilty 
of  murder.     The  articles  of  war,  under  which  the  ferjeant 
piigh:  have  juftified  the  arreft,  were  sot  produced  in  evi«- 
dence  ;  and  no  other  authority  appearing  for  the  arreft,  the 
judges  were  all  of  opinion  that  the  convi£lion  was  wrong;  for 
that  an  affault  or  reftraint  of  liberty,   (no  provocation  being 
fought  by  the  prifoner,)  was  fulEcient  to  reduce  the  offence 
to  manilaughter :  and  fo  it  was  ruled  ia  Buckner's  cafe,  Bocknet%  r<fc, 
upon  the  ftatute  of  ftabbing.     &ut  it  was  agreed  in  Sir  *""*  ^  *^ 
Charies  Stanley's  cafe,  that  if  the  piwrty  who  is  arrcfted  yield  ^^AA"»«*>'^'''' 
himfelf  and  makd  no  refiftance,  but  others  endeavour  to  s>r  JhariesSta'a- 
rcfcue  him,  and  he  do  no  a£k  to  declare  his  joining  with  g  ^  * J^*^',  Hale, 
ihem  i  if  .thofe  who  come  to   refcue  him  kill  any  of  the  464*  5* 
bailiffs  I   this  is  murder  in   them,  but  not  in  the  p.rty 

U  4  arrefte(L 
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Ch.  V-  \  6^   arreftecL    Otherwise  if  he  4p  an^f  aft  to  eoQntonance.  the 
'Z,*'^'**  viokncc  of  the  retcuer$;  as  in  the  principal  cafe  by  having 

firft  fired  at  the  bailiff,  a«id  afterwards  throwing  him  down. 


m^fm^mi^aik 


(r.i/r  jadUiMi*t    So  if  a  man  be  arre(led»  and  he  and  his  company  endea- 
"^'  1^  vour  a  refcue  \  and  while  they  are  fightings  one  who  knows 

VidtuAM.  {   u  '^^^^""g   ®f  ^^®  arrcft  coming  by  kill  one  of  the  bailiis 
Pcft.  c  $3.         in  aid  of  the  perfon  arrefted  |  he  is  guilty  of  murddr :  for 

a  man  mud  take  the  confequences  of  joining  in  any  un- 
lawful aft,  fuch  9fi  fightiQg;  and  his  ignorance  will  not 
cxcufe  him  where  the  faft  is  made  murder  by  the  law 
without  any  aftoal  precedent  malice^  as  in  the  cafe  of 
R^T.  Sir  Chat,   killing  an  officer  in  the  due  execution  of  his  office.    But  iq 
Staniiie  and  An-  another  rcpoit  of  the  fame  ca£e  it  is  faid  to  hare  bccol 
MS.  Burnet,  46.  rcfolved,  that  if  one  not  knowing  the  caufe  of  the  flrugglo 
ftccor4.  interfered  between  the  bailiff  and  the  party  arrefted,  witi 

intent  to  prevent  mfchipf  (which  appeared  to  be  the  caie  of 

'  Andrews)  it  was  not  murder  in  him»  though  the  bailiff's 

afl^ftant  were  killed  by  one  of  the  refcuers:  and  Andfcwi 

W45  afterwards  acquitted  by  the  jury. 

AtRfftfora,  A.  beat  B.  a  conftable,  who  was  in  the  execution  of  his 

!S*iocnim  ^*     offic€»  »od  thcy  were  parted  ;  and  then  C.  a  friend  of  A. 

\iS.Trac7,53,    fell  upon  the  conftable  and  killed  him  in  the  ftruggle  :  but 

A.  was  not  engaged  in  this  after  he  was  parted  from  B. 
And  it  was  holden  by  Holt,  C.  J.  and  Rookihy,  that  this 
was  murder  only  in  C.  1  and  A.  was  acquitted,  becaufe  it 
was  a  fudden.  quarrel,  and  tt  did  not  appear  that  A.  and  C. 
came  upon  any  defign  to  abufe  the  conftable. 
RegmiT.'waiiii  But  if  A.  who  began  the  riot  or  affray,  had  ftill  con- 
andotherf,O.B.  tjuycj  in  it  till  it  ended   in  the  death  of  th^  conftable  | 

1703,  cor.  Holt      ,  ,     ,  e  \  I  • 

c.  I.  ec  ai.  juft.  though  hc  did  not  commit  the  faft,  he  would  be  a  prm« 
^'^•335-         ^ipal  murderer. 

Of.ftrt  prouBed       This  protcflion  of  the  law  extends  to  its  officers,  not 

r./^iXr"'''*"  ^"'y  ^^**^  aftually  engaged  in  the  execution  of  their  office 

FoiJU  joS.  at  the  fccnc  of  aftion,  but  alfo  eundo^  morando,  et  redeund9* 

ihaie^4^        And  therefore  if  one  come  to  execute  his  office,  and  meeting 

with  great  oppoHtion  retire,  and  in  the  retreat  be  killed ; 

this   will  be  murder.     And  on  the  fame  principle,  if  he 

meet  with  oppoGtion,   and  be  ki}lc:d   before  he  come  to 

the  place;  fuch  oppofition  being  intended  to  prevent  his 

doing  his  duty;  this  will  alfo  amount  to  murder;   how. 

ever 
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cjrcf   jbo   bomlcido   might:   otherwifc    h*vc  ?di«ittc4    of  J^'*-?'  Sjy 
alleviation.  ^tn^  &£. 


'   But  though  It  be  not  neceflary  that  the  officer  (hould  ■    .  ' 

fetrcat  at  nil,  y€t  he  ought  not  to  conie  to  extremities  upon  i^^Jk^'^ 
every   flight    interruption,    nor   unlefs    upon   a  reafonable  kHh «m>thw  tm. 
neceffity,   in   order   to   execute  his  duty.     And  therefore  ^  hjU^4«u 
vrhere  a  colledor  haviner  diltraiped  for  a  duty  laid  hold  of  *^,?v^94. 

*'  *        •  2  Hale,  84« 

a  maid-fervant  who  flood  at  the  door  to  prevent  the  diftref}  Go6%'«  cafr, 
tcing  cariicd  away,  and  beat  her  head  and  back  fcvcral  Ms^Tracy  $7- 
times  again  ft  the  door-pod,  of  which  (he  died:  although  ?oft.  f.  74. 
the  court  held  her  oppofition  to  th^  officer  ^o  be  a  fufficien^ 
|)rovocation  to  extenuate  the  homicide ;  yet  they  were  clearly 
ef  opinion  that  he  was  guilty  of  manflaughter  in  fo  far 
exceeding  the  ncceffity  of  the  cafe.     And  where  no  refifl-^ 
ance  at  all  is  made,  and  yet  the  officer  kills,  it  will  be 
murder.     So  if  the  officer  kill  the  pajrty  ^{(er  the  reGftT  M^furptt^if. 
ance  be  over,  and  the  neceffity  has  ceafed,  it  is  manflaughter 
9t  leaft  \  and  if  the  blood  had  time  to  cool,  it  would,  I  con- 
ceive, be  murder» 

Again,  perfons  coming  in  aid  of  officers  in  the  execution         (  (4^ 
of  their  duty,  and  every  man  lending  his  affiftance   to  a  4®^*»'»- 
oonfervator  of  the  peace  in  the  prefervation  thereof,  or  1  Hale,  461,3. 
attending  for  that  purpofe  whether  commanded  or  not,  and 
even  private  perfons  under  certain  circumftances  interpofin^  r:^  ante,  f.  59. 
to  prevent  mifchief  in  cafe  of  an  affray,  or  uGng  their  en-     **  •  •  7»- 
deavours  to  bring  felons  or  fuch  as  have  given  a  dangerous 
wound  to  juftice,  are  under  the  fame  protefiion  as  are  the 
ordinary  miniAers  of  juftice. 

]^t  in  order  \o  underftand  more  thoroughly  the  powers         ^  5^, 
and  duties  iacident  to  the  minifters  of  juftice,  and  thofe  Dnnji.n  of  th% 
who  lend  their  aiS  ft  ance  in  the  advancement  of  the  laws  in  ?^ianddut'm 
the  feveral  (ituations  wherein  they  may  be  called  upon  to  •/#ff '  *'"  '** 
uky  the  fupjece  may  be  coniidered  m  a  three-fold  point 
of  view ; 

I  b  Ti^uehsfig  tie  arrefi  of  perfons. 

2,  Toucbing  tie  fnfe  cuflody  of  perfons  arre/h^^   and  in 
tQnftnement. 

3.  touching  the  execution  of  criminals* 

I.  Touching 
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ch.  V.  §  €«.        '•  touching  Homicide  on  the  Arrejl  ofPerJins^ 

/^.  The  powers  delegated  by  the  law  to  its  officers  in  this 

■  '    particular  are  pToponioned  to  the  urgency  of  the  cafe; 

$  66»        they  are  greater  in  cafes  of  felony  than  in  matters  of  mere 

ImtnduBim.        mifdcmcanor )  and  lead  of  all    in  civil  fuits.     It  will  be 

proper  therefore  to  take  feparatc  notice  of  each :  after 
which  I  (hall  touch,  fourthly,  upon  the  peculiar  cafe  of 
Reding.  I  (hall  then  have  occaGon  to  conGder,  fifthly,  how 
far  the  legality  and  formal  execution  of  procefs  is  material 
in  any  of  thofe  cafes ;  and  therein  where  doors  may  be 
broken  open ;  and  how  far  third  perfons  may  avail  them- 
felves  of  any  defedis  in  the  procefs  or  mode  of  executing 
Ithe  arreft. 

f  (Jy^  I.  Homicide  happening   in  ihe  arrejl  of  perfons    upon  a 

Arrt/I  an  fd*9f    felony  done  or  fuppofed* 

€ommtttd. 

iHiie,4«i.489.      If  ji  felony  be  committed  and  the  felon  fly  from  lufticet 

%  Hale,  75, 6.  '  j  w       •  •.  •    .u     j  f 

ot.  ioi,ft.  or  a  dangerous  wound  be  given,  it  is  the  duty  of  every  man 
s?^ /unc°i6.  to  ufe  his  beft  endeavours  for  preventing  an  efcape ;  and 
I  Hawk.  ch.  %%,  if  in  the  purfuit  the  felon  be  killed,  where  he  cannot  be 
ch'is  r  T?^  otherwife  overtaken,  the  homicide  is  juRifiable.  This  rule 
4BiacCom.i?o.  13  not  Confined  to  thpfe  who  are  prefent,  fo  as  to  have 
220,  f.  *  ocular  proof  of  the  fad,  or  to  thofe  who  fir  ft  come  to  the 
St.  3  H.  7.  c.  I.  knowledge  of  it :  for  if  in  thcfe  cafes  frefli  foil  be  made. 

Piilt.  de  pace,  ** 

no.  b.  and  a  fortiori  if  hue  and  cry  be  levied,  all  who  join  in  aid 

•oft  ^'**Q^^*    of  thofe  who  began  the  purfuit  arc  under  the  fame  pro- 

tcQipn  of  the  law.     The  fame  rule  holds  if  a  felon  after 

arreft  break  away  as  he  is  carrying  to  gao],  and  his  pur-; 

fuers  cannot  retake  without  killing  him.     But  if  he  may 

be  taken  in  any  cafe  without  fuch  feverity,  it  is  at  leaft 

manflaughter  in  him  who  kills  him  :  and  the  jury  ought  tQ 

inquire,  whether  it  were  done  of  necenity  or  tiot^ 

>n*e,  r.  6;.  On  the  other  hand,  if  the  felons  reGll  and  kill  any  of 

f  uit.  a7».  ij^g  purfuers^  it  will  be  murder  in  all  who  take  part  in  fuch 

KexT.  Jackfon    rcfiftance.     Upon   a   robbery   committed   by   feveral,   th^ 

ttate^Unt  VacT"  P^^ty  rohbcd  raifed  hue  and  cry,  and  the  country  purfued 

s6Car.  2.  the   robbers.     One  of  them   turned  on   the  purfuers,  the 

'      *       red  being  in  the  fame  field  and  having  often  reGfted  them  | 

and  the  one  refuCng  to  yield^  killed  one  of  the  purfuers. 

It 
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Jt.  was  ruled,  ift,  that   this  was  murder;   becaufe  the    Ch.  v.  ^67, 

country,  upon  hue  and  cry  levied  arc  authorized  by  law  to  /,i^ 

purfue   and  apprehend  the  makfaflors ;  and  here  was  «    ^l  i 

felony  committed,  and  that  by  the  perfons  purfued.     adly. 

That  although  there  were  no  warrant  of  a  juRice  of  peace 

to  raife  hue  and  cry,  nor  any  conftable  in  the  purfuit,  yet 

the  hue  and  cry  was  a  good  warrant  in  law  for  the  purfuers 

to  apprehend  the  felons ;  and  therefore  the  killing  of  anj 

of  the  purfuers  was  murder.     3dly,  That  inafmuch  as  all 

the  robbers  were  of  a   company,   and  made   a  common 

refinance,  and  fo  one  animated  the  other,  all  thofe  who 

were  of  the  company  of  the  robbers  in  the  fame  field, 

though  at  a  diftance  from  Jackfon  who  killed  t]ie  purfuer, 

were  principals.     4thly|  That  one  of  the  malefaQors  having 

been  apprehended  and  in   cuftody  before  the  party  was 

|iurt  was  not  guilty}  unlefs  it  appeared,  that  after  his  appro* 

henfion  he  had  animated  Jackfou  to  commit  the  murder. 

Suppofing  a  felony  to  have  been  afiually  committed,  but        $  ^S. 
not  by  the  perfon  fufpefted  and  purfued,  the  law  docs  not  JiJ^^'^pUut 
aflFord  the  fame  indemnity  to  fuch  as  of  their  own  accord  wftlwy  eemmk" 
engage  in  the  purfuit,  how  probable  foever  the  fufpicion  poft.  %ii. 
may   be:   for  an   innocent  perfon   is   not  bound  to  take  •"•!*» 49^ 
notice  of  a  private  man  s  fufpicion  or  authority.     But  m 
fuch  cafe  the  homicide  by  either  party,   whether  in  the 
flight  or  on  refiftance,  will  amount  to  manflaughter :  the 
^one  not  having  ufed  due  diligence  to  be  apprized  of  the 
truth  of  the  fa£l ;  the  other  not  having  fubmitted  himfelf 
to  juftice ;  fince  if  his  cafe  would  bear  it  he  might  have 
reforted  to  his  ordinary  remedy  for  the  falfe  imprifonment. 

It  feems  that  the  fame  rule  would  govern  the  cafe  of  fuch  j^^^  leveft 
as  purfue  of  their  own  zc^otd  upon  miftaken  information  c«fciant^«p.i74^ 
that  a  ftlony  had  been  committed  j  but  clearly  not  if  it  were 
urged  as  a  pretence. 

But  if  a  peace-officer,  or  indeed  any  other  perfon  fpecially  -^^r^  upmam- 
delegated,  have  a  warrant  (^i)  from  a  proper  magiftrate  for  fJi-^it!     *' 
the  apprehending  of  B.  hy  name^  upon  a  charge  of  felony  |  *  u*^*,f*^J^J' 

r.  12.    2  Kawk.  cJ\.  12.  r.  j6|  17.  cht  x^  f.  ii.    3  Inft.   xi9*  ^laft*X77« 

(«)  Ami  by  flat  ift  G.  2.  c  44.  f  6.  if  the  warrant  be  formal  in  cbe  frame  of 
it  the  officer  execoung  it  min'.tlefUllj  Ii  indemnified,  though  ihe  magiflratc  iifttT 
log  it  exceed  bit  jurifdi^on* 

or 


jQO  Of  Homkldi 

(/»  miwanetment  of  Latv), 

J^^'^5**'    orif  B.  Hand  ifldi<aed  for  felony;  or  if  the  hue  wd  cry 

jthny.  be  duly  levied  againil  B.  hj  name  \  or  if  he  efcape  after 

■  ■■  '  '   having  been  legally  arrefted  (and  laying  hold  of  the  prifoner 

S^a^rkTsIik  70  ^"^  pronouncing  word«  of  arreft  is  an  aftual  arrcft ;  and 

6  Mod.  173.       indeed  without  adually  laying  hold  of  him,  if  he  had  before 

iw°  ViGca^s!"'  <^'il>mitted  to  the  arrefl) :  in  thcfe  cafes  if  B.  though  inno- 

p.R.)  cent  fly,  or  turn  and  reGft,  and  in  the  purfuit  or  llruggls 

be  killed   by  fuch  peace-officer  or  fpecial   bailifF,   or  his 

afliftants,  or  by  any  perfon  joining  in  the  hue  and  cry  \ 

A|ite,  f.  67.       the  perfon  fo  killing  will  he  indemnified.     For  thefe  perfons 

were,  in  the  feveral  in(larice9  put,  in  the  difcharge  of  a  duty 

required  from  them  by  law,  and  fubje£t  to  punifhment  lu 

-   pafe  of  a  wilful  negleft  of  it.     A$  on  tha  priier  hand,  if 

any  of  thefe  be  killed  by  B.  it  will  be  murde?  tu  him  and 

any  of  his  accomplices  joining  in  that  outrage. 

sHaie,  S4»  %i         Lord  Haleandeed  thinks  that  what  has  been  faid  above 

4^r43o!  "*^*'  ^"'^  xti^tei  to  the  arreft  of  ptrfons  (landing  indifted  for 

felony,  againft  whom  no  warrant  can  be  producod  at  the 

timci  mud  be  ^nderftood  of  arreds  by  officers  who  ?re  fuch 

virtufe  officiif  and  have  fuch  a  fpecial  duty  impofed  upon 

(hem  i  ^nd  does  not  extend  to  arrefts  by  private  perfons  of 

THtwk-fth«}S.  their  Qwn  authority.     Ha\^kins,  who  aili^des  to  the  fame 

+^*'  power  of  arrtfl  by  officers  in  this  inftancc,  alleges  this  leafoi) 

for  it ;  becaufe  there  is  a  charge  again  ft  the  party  oi| 
record.^  If  this  were  al),  it  would  not  readily  occur  why 
officers  only  could  tal^e  notice  of  a  charge  on  record.  ^\x\ 
%ht  di(lin£tions  I  haye  before  noticed  between  officers  an4 
private  perfons  are  founded  on  this  principle^  to  difcouragc 
perfons  from  proceeding  to  esiftremitics  upon  their  owQ 
private  fufpicion  or  authority.  On  which  account  a  private 
man  is  not  bound  to  a£t  in  this  cafe  as  in  fome  others 
which  have  been  mentioned  \  au^  therefore  the  law  doe^ 
not  hold  out  the  fime  invlcmnity  to  him  y  but  his  entirq 
juftification  mud  depend  upon  the  faft  of  the  party's  guilt, 
which  at  his  peril  he  mud  make  out,  otherwife  he  will  at 
aHaie,  83.  9a.  lead  be  guilty  of  manflaughtcr.  Whereas  condables  and 
other  peace-officers  are >jc  officio  not  merely  permitted  but 
2  Hale,  Sc.  S7.  enj^^ed  by  law  to  arred  the  parties,  as  well  on  probable 
91-  3*  fufpicion  gf  felony,  as  in  cafe  of  felony  a£lually  committed  ; 

aiid  liiis  is  a  fufpicion  grounded  on  the  highed  authority^' 

5  ,  '  pamehy^ 
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mttitVfi  the  finding  of  the  fa<fi  bf  the  grand  inqueft  oh    Ch.  v.  %  S8. 

oath.     Still  however  it  may  be  urged  that  if  the  faft  of  ^^,^^7^^  ' 

fttch  indiflment  found  againft  the  party  be  known  to  thofe  ,  j 

who  endearour  to   arreft  him   in  order  to  bring  him  to 

juftice,  it  cannot  be  truly  faid  that  they  ad  upon  their  owh 

private  fufpicion  or  authority,  and  thetefor^  they  ought  t^ 

have  equal   prote£lion  with  the  ordinary  miniders  of  the 

law.     At  any  rate,  it  is  a  good  caufe  of  arreft  by  private  Daicch.  170* 

perfons,  if  it  may  be  mjdt  >;»ithout  the  death  of  the  felon.  ^'  ^' 

And  if  the  it€t  of  his  guilt  be  ncceflary  for  their  cofflplett 

judification,  I  conceive  that  the  bill  of  indi^ment  found  by 

the  grand  jury  would  for  that  purpofe  be  primi  faeif  ^i- 

dencc  of  the  fa£l^  till  the  contrary  were  proved* 

If  a  private  perfon  fufpefi  another  of  felony,  and  lay        x  ^q^ 
fuch  ground  of  fufpicion  before  a  condable,  and  require  his  dmftakie  t,awjt 
afliflance  to  take  him,  the  conftable  may  jaftify  killing  the  frl^^e^n, 
party  if  he  fly,  though  in  truth  he  were  innocent.     But  in  a  Hale,  79,  So. 
fuch  cafe,  where  no  hue  and  cry  is  levied^  certain  precau-  3inft!32t. 
lions  mud  be  obferved:  i.  The  party  fufpefling  ought  to  ?"?*.1*»^* 
be  prefent  \  for  the  juftification  is  that  the  condable  did  aid  Catchpoie, 
him  in  taking  the  p»rty  fufpe£ted.     2.  The  condable  ought  r  w^^*^* 
to  be  informed  of  the  grounds  of  fufpicion,  that  he  may   iiSc.  Tr.  311. 
judge  of  the  reafonablenefs  of  it.     From  whence  it  fliould 
feem  that  there  ought  to  be  a  reafonable  ground  (hewn  for 
it :  otherwife  it  would  be  immaterial  whether  fuch  informa« 
txon  were  given  to  the  condable  or  not,  as  to  the  point  of 
his  juftification.     And  it  was  formerly  fuppofed  to  be  ne« 
cefTary  that  there  (liould  have  been  a  felony  committed  in 
fa£t,  of  which  the  condable  mud  have  been  afcertained  at  his 
peril.     But  in  Samuil  v.  Payne  and  others.  It  was  determined  StmuvtvPayfir, 
that  a  peace-officer  might  judify  an  arred  on  a  charge  of  ^'jJJ^r  ^'^* 
felony  on  reafonable  fufpicion,  without  a  warrant;  although 
n  (hould  afterwards  appear  that  no  febny  had  been   com- 
mitted }  but  that  a  private  individual  in  fuch  a  cafe  could 
not.     The  reafon  of  this  is  apparent ;  for  if,  as  Lord  Hale  2  Hair,  93.  ani 
obferves  in  one  place,  the  condable  cannot  judge  whether  ♦•^ '*>•*<♦•  *i^' 
the  party  be  guilty  or  not  till  he  come  to  his  trial,  which 
cannot  be  till  he  be  apprehended  ;  (which  he  thinks  a  fufE- 
ci^nt  reafoo  for  judifying  him  in  kiiUnj  the  party  accufed^ 
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C«^^  /t^^'    *^  ^^  "^  ^'^^"^  ^^  "'^'^  *"*  cannot  othcrwife  be  ovcrtakerfi 

^a^.  however  innocent  he  may  afterwards  appear  to  have  been  \) 

■  ■■  fo  it  muft  be  equally  iihpoffiblc  for  the  conftable  to  arcer« 

tain  whether  a  felony  were  aftually  committed  or  not :  but 

in  moft  cafes  he  mud  take   both  the  one  and  the  othef 

upon  the  credit  of  the  party  who  lays  the  charge  befoi« 

him.    Therefore  all  that  can  in  reafon  be  required  of  hiaa 

.  is  that  he  (hould  inform  hirafclf  as  well  as  he  can  of  the 

circumftances ;  and  that  the  relation  of  the  party  Ihouid 

appear  credible.     And  it  is  the  duty  of  all  pcrfons  to  fubmit 

themfelves  to  the  known  officers  of  the  law. 

Under  what  circumftances  doors  may  be  legally  broken 
open"  in   the  feveral  cafes  of   felony  done  or  fuppofcd^ 
Poft.  £  ty.         in  mifdemeanorSi  and  in  civil  fuits^  will  be  (hewn  at  large 
hereafter* 

2.  As  to  arrejls  in  cafes  of  mifdemeanor  and  bread  of  tig 
peace.' 

§  70.  It  is  not  lawful  to  kill  the  party  accufed  if  he  fly  from 

Omgrrtfifir       ^^  arrcft,  though  he  cannot  otherwife  be  overtaken,  and 

Foft.  %7i.  though  there  be  a  warrant  to  apprehend  him  ;  and  generally 

l*!**?  ^'***'"  fpcaicing  it  will  be  murder ;  but  under  circumftances  it  may 

sHtie,  117.       amount  only  to  manflaughter,  if  if  appear  that  death  was 

1MS.Sttm.143.  not  intended.     But,  as  in  cafe  of  felony,  fo  here,  if  the 

officer  meet  with  refiftnnce  and  kill  the  offender  in  the 

ftruggle,  he  will  be  juftified  ;  and  if  he  be  killed,  it  will  be 

murder.     And  he  is  bound  at  common  law  and  by  the  ftat. 

17  Ric.  2*  c.  8.  to  fupprefs  all  riots,  and  is  punidbable  if  he 

OnmJangerim    neglcd  it^    In  fomc  inftances  however  of  flight  in  cafes  of 

nvr^mi gi-ifSi,      flagrant  mifdemeanors,   fuch  as  the   one  before  mentioned 

3H.7.  ci!       of  a  dangerous   wound  given,  and  fome  others  which  will 

be  remarked,  the   fame   extremity  may  be  referted  to  if 

the  party  cannot  be  otherwife  overtaken  :  but  this  is  founded 

upon  a  prefumption  that  the  offence  may  turn  out  to  be 

rrepafniM       felony.    The  like  feverity  is  juftifiable  againft  trefpaflers 

■^    ''Mif  i    ^^^^^^  ^^°^  *^  ^^8^^  forefts,  parks,  chafes,  or  warrens; 

Pirc.aiE.  I.     who  will  not    furrender  themfelves   on  demand  to    the 

ft.  2.  3  k^vr.  i^ggpCTj  J  but  fly   an  J  cannot  othcrwife  be  overtaken :  and 

fr  M.  c-  10.  f.  5.  •         '  '' 

X  Fuie,  401.      if  the  keeper  be  killed  it  is  murder. 

f  tl^  9  5t,  U.  3 '5'   4 ^^***  ^**"'  '^^*  ^^'  ^'3*'  Com7D,Rep.  16.  2 RvU.  no,  P«1id.  546; 
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'  It  18  faid  by  Hawkins  and  others,  that  every  private    ch.  v.  %  jot 
pcrfon  may  by  the  common  law  arreft  any  fufpicious  night-  %^^^^ 
walker,  and  detain  him  till  he  give  a  good   account  of  , 

himfelf.    Lord  Hale  carries  the  matter  fomewhat  farther,    Nigbtmaihrt. 
and  fays,  that  if  peace-officers  meet  with  night-walkers  or  *.  6*ch.  8.  r.  ts! 
perfons    unduly  armed,    whom    by  ftat.    a  Ed.  3.    c.  3.  ^«^'»inft.  51. 
and   5  Ed.  3.    c.  14.  they  arc  required  to  apprehend  till  Latch.  173*. 
morning  that  they  may  be  examined,  and  who  will  not  yield  ^^***/i^/ 
themfelves,  but  refill  or  fly  before  they  are  apprehended,  aHaie^S5.'97. 
and  they  are. upon  neceffity  flain,  becaufe  they  cannot  be 
otherwife  overtaken ;  it  is  no  felony  in  the  officers  or  their 
affiftants ;  though  the  parties  killed  were  innocent.     But 
unlefs  there  were  a  reafonable  fufpicion  of  felony,  in  fuch 
a  cafe,  it  may.  be  a  matter  of  doubt  at  this  day  whether 
fo  great  a  degree  of  feverity  would  be  either  juftiGable  or 
neceflary,  efpecially  in  the  cafe  of  bare  flight.     Both  thofe 
ftatutes  were   levelled  againft   particular  defcriptions   of 
oflFenders  who  roved  about  the  country  in  bodies  in  a  daring 
manner.     In  Tooley's   cafe   it  was  confidered,   that  the  Tooiey^s  cafe, 
taking  up  of  a  perfon  in  the  night  as  a  night- walker  and  p^.*  J^Vq'^^*' 
diforderly  perfon,  though  by  a  lawful  officer,  would  be 
illegal,  if  the  perfon  fo  arrefted  were  innocent,  and  there 
were  no   reafonable   grounds  of  fufpicion  to  miflead  the 
officer.     And  in   a   MS.    note  of  that  cafe  given  by  the 
editor  of  Lord  Hale,  Lord  Holt  is  made  to  fay,  that  of  late  aHtM9.(a/). 
Conftables  had  made  a  pradice  of  taking  up  people  only  for 
walking  the  ftreets  ;  but  he  knew  not  whence  they  had  fuch 
an  authority.     But  it  has  been    holden  that  one  may  be  Lnch.  i-r^.' 

indl£led  for  being  a  common  night-walker,  as  for  a  knif-  aHawk.°ch  a. 
demeanor.  f.  38.        ' 

A  conftable  or  other  known  confervator  of  the  peace        {71. 
may  lawfully  interpofe  upon  his  own  view  to  prevent  a  ^'''*'^"  tf '^* 
breach  of  the  peace,  or  to  quiet  an  fiflray ;  and  if  he  or  an^  tbtccnjiahUor 
of  his  affiftants,  whether  commanded  or  not,  be  killed,  it  Tu^s^,''^^''^* 
will  be  murder  in  all  who  take  part  in  the  refiftance ;  1H4wk.ch.31. 
there  being  either  implied  or  exprefs  notification  of  the  F^ft/jio,  311^ 
<hara£ler  in  which  he  interpofed.     What  will  amount  to  p'^  ^^* 
implied  legal  notification  will  be  feen  Jiereafter. 

But 


» 
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Ch.v.  €«n  ^^^  private  perfons  interpofing  in  the  cafe  of  fudderi 
dfiirrfj^for  afffays,  to  psrt  the  combatants  or  prevent  mifchief^  rouft 
mjdem  undoubtedly  give  cxprcfs  notice  of  their  friendJy  intent:. 

Foil.  271.  311.  ^^^^^  which  fhould  they  be  aflaulted  by  either  of  the  combat^ 
Kd.  66. 115.  anfs,  and  in  the  ftruggle  fhould  happen  to  kill  him,  thit  will 
1 45.  %  lott*.  52t.  he  judicable  homicide.  But  if  the  party  To  interpofing  with 
suuna/.  13.  fjj^jj  notice  (hould  be  killed  by  cither  of  the  affrayers,  it 
xHalcyf4s*       will  be  murder  in  the  perfon  fo  killings  but  not  in  lh< 

other,  unlefs  he  had  alfo  (truck  him. 

t  Male,  53. 494»      In  the  Cafe  of  a  riot  or  rebellious  aflembly  the    t>e:lce* 

mIItxict,  36.  ^ffi^^^^  ^°^  ^c^r  afliftantSy  endeavouring  to  difperfe  the 

mob,  are  juftified  both  at  common  law  and  by  the  ridt 

z(k  I  Geo.  I.  c.  5.  in  proceeding  to  the  laft  extremity  in 

tHawk.  ch.s8.  cafc  the  riot  eaiinot  otherwife  be  fupprefied«     And  Hawkins 

^'4*  feems   to  think   that  this  power  extends  alfo   to  privats 

perfons  a£iifig  of  their  own  accord,  if  they  cannot  otber-^ 

wife  quell  the  riot ;  upon  the  ground  that  it,  is  every  man's 

duty  to  interfere  for  the  prefervation  of  the  peace,  and  ta 

p0pln  lai^        arm  himfelf  for  that  purpofe^     And  this  was  fo  refolved  bf 

all  the  judges  in  Eafter  term,  39  £li2. }  though  they  thought 

it  more  difcreet  for  every  one  in  fuch  a  cafe  to  attend  and 

aflift  the  king's  officers  in  fo  doing. 

Teaee^j^certtak*  But  whcre  two  conftubles  tpok  oppofitt  turtles  in  ao 
iH2k'46or''  affray,  and^one  of  them  was  killed;  this  was  ruled  t©  b«[ 
only  mai>flaughter ;  notwithftanding  each  had  enjohied  the 
other  party  to  defift :  and  it  was  not  murder,  faysf  Lord 
Hale,  inafmuch  as  each  had  as  much  authority  as  the 
other.  Perhaps  it  had  been  better  exprefled  to  have  faid, 
that  inafmuch  as  they  a£ted  not  fo  mUch  with  a  view  tc^ 
keep  the  peace  as  in  the  nature  of  partifans  to  the  different 
parties,  they  a£ted  altogether  out  of  the  fcope  of  their 
characters  a&  ptace-oBeer^,  and  without  ahy  authoflt/ 
whatever*  For  if  one  having  a  competent  authority  iffiie 
a  lawful  command,  it  is  not  in  the  power  of  any  other^ 
having  an  equal  authority  in  the  fame  refped^  to  mAuc  a 
command  contrary  to  the  firft ;  for  that  would  be  to  kgaKztf 
)Ki,  confufion  and  dstbrder.     And  therefore,  fays  Lord  Hale^  if 

the  iberiff  having  a  writ  of  ^ofleflkm  againfli  the  houfe  »nd 

lands  of  Ar  \  and  A*  preteodhig  it  to  be  a  riot  op^rt  faimy 

«  *  gain 
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•  •  • 

^in  the  conftable  of  the  vill  to  affift  him,  and  to  fupprefa    ^h  v.  §  71. 
the  flicriff  or  hid  balliflFj  and  in  the  conflict  the  conllable  Onarre/i/or 
be  killed  *,  this  is  not  fo  much  as  manfiaughter  :  but  if  any       *«^^*^^' 
k)f  the  flieriflP's  officers  be  killed,  it   is    murder;  becaufe 
the  conftable  had  no  authority  to  encounter  the  (herilF's 
proceeding  or  a£ling  by  virtue  of  the  king's  writ. 

Upon  thefe  principles  a  cafe  was  ruled  by  Mn  Juflice  E,cterSum.Afl; 
Heath  upon  an  indi£lment  for  an  afiault  and  refcue ;  where  X793- 
the  fherifF's  officers  having  apprehended  a  man  by  virtue  of 
a  writ  againft  him>  a  hiob  coIle£ted  and  endeavoured  by 
violence  to  fefcue  the  prifoner.     In  the  courfe  of  the  fcuffle,  • 

which  was  at  ten  o'clock  at  night,  one  of  the  bailiffs  having 
necn  violently  aflaulted  (truck  one  of  the  afTailanfs,  a  wo« 
knan,  and  as  it  was  thought  for  fome  time  had  killed  her : 
whereupon  and  before  her  recovery  was  afcertained  the  con«  ^ 

liable  was  feht  for,  and  charged  with  the  cuflody  of  the 
bailiff  who  had  (Iruck  the  woman.  The  bailiffs  on  the 
other  hand  gave  the  conftable  notice  of  their  authority,  and  * 
tcprefentedlhe  violence  which  had  been  previoufly  offered  to 
them ;  notwithltanding  which  he  proceeded  to  take  them 
into  cuflody  upon  the  charge  of  murder,  and  at  firft  offered 
to  take  care  alfo  of  their  prifoner ;  but  the  latter  was  foon 
refcued,  from  them  by  the  furrounding  mob*  And*the  wo- 
man having  recovered,  the  bailiffs  were  releafed  by  the  con- 
ftable the  next  ihoming.  Heath  J.  was  clearly  of  opinion, 
that  the  conftable  and  his  afEftants  were  guilty  of  the  af« 
fault  and  refcue,  and  dire£led  the  jury  accordingly  (a).    - 

It  has  been  often  in  qucftion  how  far  a  conftable,  or  other        §  72* 
peace  officer,  is  warranted  in  arrefting  one  upon  a  charge  plhuforbl^atb 
^by  another  of  a  mere  breach  of , the  peace  affrer  the  affray  cf  peace  out  of 
16  ended  and^  the  peace  redored,  without  a  fpecial  warrant  ainft.  5*. 
from  a  magiflrate.     Th«  better  opinion  however  feems  to  J  "»*^- ^h.  i«. 

t        i_       •       1      •  l»i0.andch  13. 

be  that  he  hath  no  fuch  authority.     Certainly  not,  as  for  f.8.  a  U.Kay, 
thejurpofe  of  imprifoning  or  Compelling  the  party  to  find  ^^V. ta^'" 

Maidione  Sum.  AfH  17S7,  cor.  Goald  J.  MS.  Slurret*t  cafe,  T.  35  Elis.  DalU€h.i.C7« 

* 

*  («}  The  jury  howtrer  acquitted  the  d^cndanti* 

«  •  X  iiireties. 
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On^a^eft  \j^'    furcties  [o),     Yct  Lord  Hale  {b\  and  fomc  later  aotIioritit>s^ 
mijdimean^.        have  holdcQ  that  he  may  arreft  the  party  upon  the  charge  of  - 
'  artother,  though  the  affray  be  over,  for  the  purpofe  of  bring- 

ing him  before  a  jultice  to  find  fureties  or  for  appearance- 
But  where  time  and  circumftances  will  admit  of  it,  the  bet- 
tcr  way  is  to  apply  to  a  magiflrate  for  a  warrant.     It  feems 
2  Hale,  S8.         dear  however  that  if  one  menace  another  to  kill  him,  upoa 
,  complaint  thereof  to  the  condable  forthwith,  he  may,  iu 

order  to  avoid  the  prefent  danger,  arreft  the  party  and  de- 
tain him  till  he  can  conveniently  bring  him  to  a  juftice  of 
the  peace.  But  this  power  is  grounded  on  the  duty  fef  the 
officer  to  pretent  a  probable  felony,  and  muft  be  governed 
Dale.  ch.  ii6.  by  the  fame  rules  which  apply  to  that  cafe ;  though  DaltoiX 
•  ^"  extends  it  even  to  the  prevention  of  a  battery. 

'5  73'*     .      In  the  cafe  of  arrefts  upon  procefs,  whether  by  writ  or 

Foft.  tTr^*^^^'  warrant,  if  the  officer  named  in  the  procefs  give  notice  of 

Poft.  r.  78. 2o,   his  authority,  and  refidance  be  made,  and  he  be  killed  ;  it 

•         will  be  murder;  if  in  facl  fuch  notification  were  true,  and 

the  procefs  legal ;  for  after  fuch  notification  the  parties  op- 

poling  the  arreft  adcd  at  their  own  peril. 

.  '1,  jts  to  ArrepiS  hi  civil  Suits,  ^ 

$74.  ^  J 

Arnfi  in  c'tvd         In  civil  fuits,  if  the  party  againft  whom  the  procefs  hjr$ 

I  Hale,  481.        iflucd  fly  from  the  pHicer  endeavouring  to  arreft  him,  and  be 

1  Hawk,cb.a8.  W]X^^  ^v  him  in  the  purfuit.Lord  Hale  thinks  it  is  murder: 

I.  18.  ao.  '  ■  *         . 

Foit.  271.  but  Mr.  Juftice  Fofter  fays  it  will  be  murder  or  manlkugh- 

I  MS.  Sum.  143.  j^j^  ^5  circumftanccs  vary  the  cafe.  For  if  the  officer  in  the 
heat  of  the  purfuit,  and  merely  m  order  to  overtake  the  de- 
fendant, fliould  trip  up  his  heels  or  give  him  a  ftroke  with  « 
an  ordinary  cudgel  or  other  weapon  not  likely  to  kill,  and  death 
(hculd  unhappily  enfue  ;  this  will  not  amount  to  more  thaa' 
manflaughter.  The  blood  was  heated  in  the  purfuit,  and 
no  Cgnal  mifchief  intended.  But  \(  he  made  ufe  of  a  deadly 
weapon.  It  will  amount  to  murder.'  The  mifchievous  vin« 
didlive    fpirit  determines    the  nature   of   the    offence.    I 

(n)  Yet  tori  Golfe  (ayi  {^Jii(t*  265.)  tha(  a  cooiUble  may  take  (utiij  of  tbt 

feace  by  obligation* 

,  (^)  %  Hale,  90.  Handcock  v.  Sandhain  and  others,  Siftiogi  after  Hil.  178$, 
at  WeAm.  cor.  Ld.  MaAsfleld.  And  Wil\iamt  v.  DcmpiVy,  Guildh.  Sitt  after 
Mifh.  17S7.  cor.  Boiler  J.  MS. 

doubt 
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doufet  whether  Lord  Hale,  or  any  of  the  ymttxs  on  the  ^J^^^^;  ^^^^ 

fame  fubjedl,  meant  to  carry  the  dodrine  further  \  though  JuUt, 

they  may  not  have  exprefled  themfelves  fo  guardedly  as  Mr.  - 

JudLce  Foder  has  done.     It  rather  feems  that  Lord  Hale 

intended  only  to  fpeak  of  the  officer's  intentionally  killing 

the  defendant  in  his  flighty  not  being  able  to  overtake  him. 

The  cafe   of  a  defendant   flying  after  an   arreft  actually  vide  i  Roll  R.. 

made,  or  out  of  cuftody  in  execution  for  debt,  feems  alfo  to  '  ^' 

be  governed  by  the  fame  rules.    But  certainly,  in  cafe  of  rcfift-  ^^Haie^^s/' 

ance  made,  the  perfon  having  authority  to  arrefl  may  repel  494-   sinft.  5^ 

force  with  force,  and  need  not  give  back;  and  if  death  unavoid-  \  tyl^is.^  '**  ' 

ably  cnfuc  in  the  druggie,  he  will  be  judificd :  as  on  the  other  Ante,  f.  63. 

band  the  killing  him  will  be  murder:  and  the  cafe  in  Rolle,  j  RoU.  Rep.  189. 

®  Vult  ante,  f.  63. 

where  the  officer  was  holden  guilty  of  manflaughter,  becaufe 
in  fuch  cafe  be  had  not  fird  given  back  as  far  as  he  could  - 
before  he  killed  the  party  who  had  efcaped  out  of  cudody 
in  execution  for  a  debt,  and  refided  being  retaken,  feems 
to  dand  alone,  and  has  been  difapproved  of.  In  all  thefe 
cafes,  however,  the  party  mud  have  fome  notification  of  the 
officer's  buGnefs. 

But  no  private  perfon  can  of  his  own  authority  arred  in  v  Hawk.  cb.  %%. 
Q\\i\  fuits.  '  '* 

4.  Preffing. 

There  arc  yet  two' other  occafions  wherein  the  arred  and        {  7^. 
detention  of  perfons  of  a  particular  defcription  may  be  judi*  ^.  Prpn.-. 

#-.r         t        r  i-  rt/T  rii-...^     Seethe  Ai^umciit 

fied  for  the  faiety  of  the  date ;  one  of  thefe  is  m  the  cafe  of  Mr.  j.  Foder 
of  mariners,  who  are  legally  imptcflcd  to  ferve  on  board  ofZa'un^Z 
his  majedy's  (hips  of  war :  and  the  other  in  cafe  of  danger  cafeof  Alexander 
from  invaGon  or  infurreAion,  when  the  crown  has  a  right  ^'^^  j^^* 
to  require  the  perfonal  fervice  of  every  man  capable  of  bear-  «  Hawk.  ch.a», 
ing  arms.  Of  the  former  right,  which  is  and  always  has  been  SoriiT»E!4^^3« 
in  common  excrcife,  it  is  to  be  obferved  ;  i.*  That  the  right  *|*^*  ■  ^^^  '^^* 
of  imprefling  for  the  fea  fervice  is  confined  to  mariijiexs  (a)>  1 1  h.  7.  c.  i. 
2.  There  mud  be  a  legal  warrant.     3.  It  mufl^  as  in  other  »6&  lyC^.  i. 
cafes,  be  executed  by  a  proper  officer.    The  two  h&  points  'Dixoo*a  can^ 

will  be  confidercd  in  their  proper  places.  P^*'  W 

Poft«  u  7v>  79*. 

{a)  The  prefs- warrant,  ai  a|>pean  by  Rex  ▼.  Sofcljr,  i  £aft*<  Rep.  466.  exten^t 
jn  lecma  to  <'  featnco,  feafariog  men»  and  others  whofe  occupation!  and  calUogs  arc 
«  to  work  In  veiTeis  and  boats  upon  rivers.**  And  (m  then  the  cooflrn^qn  pot 
upon  thefe  words. 

Xa  u 
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ch*  V.  4  7^  if  there  be  a  proper  officer  with  a  legal  warrant  to  im-^ 

*  ^^  prefs,  and  the  party  endeavoured  to  be  taken^  being  a  fif 

*  ohjtStof  that  fervice,  refufe  to  fubmit,  and  refill,  and  kilf 

the  officer  or  any  of  his  afliftants,  they  doing  no  more  thaa 

^  Is  neccffary  to    ioiprefs   the  mariner,  and  overcome   the 

Antt,  p.  301.*  refi  (lance  ^  it  follows  by  every  legal  analogy  that  fach  a  cafe 

S'^^*  would  ainount  to  murder.    On  the  other  hand,  if  the  party 

attempted  to  be  prefied  be  kitted  in  fuch  ftruggle  it  feems 
juilifiable,  provided  the  refi (lance  conld  not  otherwife  ber 
overcome ;  and  the  officer  need  not  give  way,  but  may  freehf 
*  ,  repel  force  by  force.     And  if  the  right  of  preffing  do  not 

ftand  on  this  firm  foot,  il  were  better  abandoned  altogether^ 
than  by  putting  officers  on  performing  a  fervice  to  which  an: 
oppofition  is  partially  encouraged,  thereby  to  promote 
blood(hed  and  diforder  inftead  of  duty  and  fubmiffion  to  the 
law.  But  in  cafe  the  party  fly,  the  killing  by  the  officer  in  the 
purfuit  to  overtake  him  would  be  manflaughter  at  lea(l,.an<i 
^  in  fome  cafes  mnrdcr,  according  to  the  rules  which  govern 

the  cafe  of  mtfdemeanors ;  paying  attention  neverthelcfs  to 
thofe  ufages  which  have  prevailed  in  the  fea  fervice  in  this 
fefpedly  fo  far  as  they  are  authorifed  by  the  Courts  which 
Poft.  p.  3Tft«        have  ordinary  jurifdidion  over  fuch  matters,  and  are  not 

•  exprefsly  repuj^nant  to  the  laO^s  of  the  land. 
R«  ▼.  Philiipf/  A^  officer  in  the  itnprefs  fervice  put  one  of  his  feamen  on 
Cowp*  8J2.  board  a  boat  belonging  to  one  William  Collyer,  a  fi(he>man, 
•  with  intant  to  bring  it  under  the  ftern  of  another  vcflcl  in 
order  to  fee  if  there  were  any  fit  obje£ls  for  the  imprefa 
fervice  on  board-  The  boat  (leered  away  in  another  di- 
reflion  $  and  the  officer  purfued  in  another  vcffcl  for  three 
hours,  firing  fcvera^  (hots  at  her  with  a  mufket  loaded 
with  ball  /or  tie  purpofe  of  hitting  the  kailyards  and  brrngirrg 
the  boat  to^  which  was  found  to  be  thc'ufual  way;  one  of 
which  fliots  unfortunately  killed  Collyer.  The  Court  faid 
it  was  impoffible  for  it  to  be  more  than  manflaughter.  1  his 
I  prefume  ttras  on  the  ground  that  the  mufquet  was  not 
levelled  at  the  deceafed,  nor  any  bodily  hurt  intended  to 
him.  But  inafmuch  as  fuch  an  a£l  was  calculated  to  breed 
danger,  and  not  warranted  by  law,  though  no  bodily  hurt 
were  intended,  it  ^tras  manflaughter;  and  the  defendant 
was  burned  in  the  hand. 

5.  Next 
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5.  Next  comes  under  confideratlon  ho'uj  far  the  legality    Ch.  y.  €  76. 

tf  procefs  or  formality  in  the  manner  of  making  the^arrefi  may  dfiU^fon^ity 
h:  material  upon  queftions  of  homicide  on  arrejls  z  and  \\&xz\n.oftktaTr^. 

feveral  matters  arc  to  be  attended  to.  .        ' 

I.  That  the  Court  or  perfon  from  whom  the  procefs  iflues        j  .^5. 
has  a  competent  jurifdidion  and  authority.     2.  That  the  Ante,  f.  66.  ^. 
procefs  itfelf,  be  it  by  writ  or  warranty  be  fo  far  legal  that  ,5^^  * 
it  be  not  ,defe£tive  in  the  frame  df  it.     3.  That^the  party 
executing  the  procefii  or  making  an  arreft  viitute  officii,  be        * 
a  lawful  officer  for  thatpurpofe,  or  an  affiftant  to  fuch ;  and 
^hat  there  be  due  notification  thereof.    4.  That  the  procefs 
be  executed  or  arreft  made  duly  and  according  to  law ;  and 
herein,  where  doors  may  be  broken  open.     5.  How  far  a 
defedl  in  any  of  thefe  particulars  may  be  urged  ^y  a  third 
perfon  who  officioufly  interferes  to  prevent  the  arrell. 

I.  Lord  Coke  fays>  that  a  conftable  endeavouring  to  arreft        $  77- 
by  warrant  from  the  High  Commiffion  Court  being  killed  in  ^fof^^l'^''* 
the   attempt,    it  was  only   fe  defendendo   in  the  party;  4infi*333* 
for  the  confjtable  had  noHawful  authority.     But  this  has  Foft.3ii?''  ^ 
been  doubted  by  good  advice ;  and  it  has  been  thought  with  9  ^^  6S. 
more  propriety  that  it  would  be  manflaughter;    becaufe  ^^/^Cook't 
there  was  wo  neceffity'  for  recurring  to  fuch  an  extremity.  "^**  ^^ 
And  this  feems  to  be  now  fufficiently  eftablifhed  by  Wi-  Wicheri*s  cafe, 
thers's  cafe  before  menHoncd.    The  warrant  in  truth  makes  Ms^'Trtcy.^la, 
'no  difference  on  fuch  an  occafion;  but  the  cafe  (hould  be 
judged  upon  its  own  merits,  independent  of  that  fa£b. 

By  the  (tat.  24  Geo*.  2.  c.  44.  f.  (5.  If  the  warrant  be  re-  24  Geo.  1.  c.  44. 
gular  in  the  frame  of  it,  the  officer  executing  it  minifterially  exult iHi^r^* 
is  indemnified  againft  any  a£^ion  for  damages  by  the  party  '*^""- 
injured,  though  the  magidrate  by  whom  it  was  iflued  ex- 
ceeded his  jurifdI6iion« 

2.  It  is  fufficient.if  the  procefs  itfclf  be  legal  in  the  frame        §  78, 

of  it,  and  iflue^in  the  ordinary  courfe  of  juftice  from  a  court  f'""'-^'  /«r<»'« 

©r  perfon  having  jurifdi£lion  in  the'cafe.     No  error  or  irrc-  xMS.Sura.167. 

gularity  in  the  previous  proceeding  will  affccl  it,  or  excufe  ^^'  3"* 

the  party  killing  the  officer  in  the  execution  of  it  from  the  iHawk.  ch.  31. 

guilt  of  murder.     And  therefore  if  a  capias  ad  fatisfaciep*  Jc^.*68  o» 
dum,  fieri  facias,  writ  of  a:ffi(lance,  or  any  other  writ  of  t^e 

X  3  like 
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Ch.y.  §78.  lite  kind,  ifluc  direfted  to  the  Dieriff',  and  he  or  any  of  his 
f  Jf ««? IrrS*"  officers  be  killed  in  the  execution  of  it ;  upon  an  indidn^ent 
fc  I    ■  ■    for  this  murder  it  is  only  neceJary  to  produce  the  writ  or 

wamnti  without  (hewing  the  judgment  or  decree  :  for  how- 
ever erroncoufly  the  procefs  iflued,  the  flieriff  muft  obey,  and 
is  juilified  by  it.  And  fo  it  was  ruled  by  Liord  Hardwtcke 
R.  ▼.  Rogert,  in  the  cafe  of  Rogers.  So  though  the  caufe  be  not  exprefled 
Aff"*-!^  ""*  ^*^^  fufficicnt  particularity,  the  officer  is  juftified  if  enough 
I  MS. Sum.  164.  appear  to  fliew  that  the  magiftrate  had  jurifdiflion  over  the 
I    1^,40.       fubjeft  matter.     This  muft  however  be  underftood  of  a 

warrant  containing  all  the  eflTential  requifites  of  one. 
Faijityof^arge       }„  ^\\  Jjinds  of  proccfs  both  civil  and  criminal,  the  falGty 
1  MS. Sum.  164.  of  the  charge  contained  in  fuch  procefs,  that  is,  the  real  in- 
judice  of  the  demand  in  the  one  cafe,  or  the  party's  inno- 
cence in  the  other,  ytxW  afford  no  matter  of  alleviation  for 
killing  the  officer :  for  every  man  is  bound  to  fubmit  him- 
Cnrtis^f  cafe,       fclf  to  the  regular  courfs  ofjuftice.     And  therefore  where 
^  an  cfcape  warrant  had  been  obtained  improi5erly  and  by  per- 

jury, it  V.  Tied  not  the  offi:nce  of  him  who  killed  the  officer 
Foft.  t'*-  in  attempting  to  execute  it.     But  if  the  procefs  be  dtfcftivc 

c  r>.  Car.  371.    in  the  frame  of  it ;  as  if  there  be  a  miftake  in  the  name,  or 
"W. Joiiw,  346.    at^t^jtion  of  the  party  5  or  if  the  name  of  the  party  or  of  fhe 

officer  be  infertcd  without  authority,  and  after  the  ifluing 
of  the  procefs  \  and  the  officer  in  attempting  to  execute  it 
be  killed  ;  this  is  only  manflaUghter  in  the  party  whofc  li- 
berty is  invaded. 

R.T.Stockiey,        The  prifoner  Stockley,  about  Lady  day  17531  ^^^  y^ttn 
177X.  Srrju       arreflcd  by  Welch  tHe  deceafed,  at  the  fuit  of  one  Bourn, 

FoTllci  t  MS.  '  iti  r>rTT4« 

1  Hiic,  457.       but  was  rcfcued  ;  and  afterwards  declared,  that  if  Welch 

offi:red  to  arreft  him  again  he  would  ihoot  him.  A  writ  of 
refcue  was  made  out  at  the  fuit  of  Bourn,  and  carried  to  the 
office  of  Mr.  Deacle,  who  a3ed  for  the  under* fheriff  6f 
StafFordfhire,  to  have  warrants  made  out  on  the  fame.  The 
under-(heriff 's  cuflom  was  to  deliver  to  Deacle  fometimes 
bt^nk  warrants,  fometimes  blank  pieces  of  paper  under  the 
feal  of  the  office,  to  be  afterwards  filled  up  as  occaGon  i^^ 
quired,  peacle  made  out  a  warrant  againft  Stockley  upon 
one  of  thefe  blank  pieces  of  paper,  and  delivered  it  to  Welch, 
who  inferted  therein  the  names  of  Thomas  Clewes  and  WiU 
liam  Davil  on  the  1 2th  of  July  1 753.    On  the  i5)th  of  Stp« 

tember 
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tcmbcr  following  Welch,  Davil,  Clcwes,  and  Howard  to  ch.V.  57«. 
whom  Stocklcy  had  declared  he  would  (hoot  Welch,  went  ^^JJJj^^f" 
to  arreft  Stockley  on  this  warrant.     Clewes  and  Davil  hav-  - 

ing  the  warrant  went  into  the  prifoncr's  houfc  firft,  and 
called  for  refrefhment  \  but  an  alarm  being  given  th^t  Welch 
was  coming,  the  door  was  locked  :  upon  which  Clewes  ar« 
reded  the  prifoner  on  this  illegal  warrant ;  who  thereupon 
fell  upon  Clewes,  and  thruft  him  out  of  doors,  but  kept  Da- 
vil within,  and  beat  him  very  dangeroufly,  he  crying  out 
murder.  On  hearing  this  Welch  and  Howard  endeavoured 
to  get  into  the  houfe,  and  Welch  broke  open  the  window^ 
and  had  got  one  leg  in,  when  Stockley  {hot  and  killed  him. 
The  prifoner  abfconded,  and  was  not  apprehended  till  De- 
cember 177 1.  He  was  tried  at  the  Lent  aflizes  following 
for  murder,  when  the  jury  found  exprefsly  that  the  deceafed 
attempted  to  get  into  the  houfe  to  afiift  in  the  arreft  of 
Stockley.  Howard,  Clewes,  and  Davil,  being  dead,  their 
depofitions  before  the  coroner  were  read}  and  minutes 
were  taken  of  the  above  fadls  for  a  fpecial  verdi6i ;  but  to 
fave  expence  they  were  referred  to  the  judges  of  B.  R.  (but 
not  argued})  who  certified  that  the  offence  amounted  in 
point  of  law  only  to  manflaughter.  The  prifoner  was  there- 
upon branded  and  imprifoned  nine  mbnths. 

.    The  pra£iice  of  ifTuing  blank  warrants,  which  occurred  Blank warrsmt 
in  the  above  cafe,  has  been  very  general,  and  is  highly  re-  '^^^^'• 
prdienfible.     To  fay  the  Icaft  of  it,  it  withdraws  from  the 
miniders  of  juftice  that  protedlion  which  the  law  when 
properly  executed  was  meant  to  afford  them  ;  and  thereby 
holds  out  a  temptation  to  future  refidance.     Upon  the  oc- 
cafion  jud  mentioned  it  ferved  as  a  cloak  to  fcreen  a  defpe- 
ratc  and  atrocious  offender  from  the  punifhment  which  he 
fo  well  merited.     It  is  true,  that  his  ignorance  of  the  defeffc 
in  the  warrant  at  the  time  did  not  vary  the  cafe  in  ftriftnefs 
of  law  :  but  there  was  this  additional  circumdance  in  his 
,cafe  which  may  defervc  to  be  well  weighed,  that  he  had 
before  deliberately  rcfolved  upon  fliooting  Welch  in  cafe  he       • 
offered  to  arred  him  again,  which  in  all  probability  it  might 
be  his  duty  to  do.     This  was  relied  on  by  fome  of  the  judges  yijg  CurtU't 
in  Curtis*s  cafe,  as  indicative  of  premeditated  malice  and  »fciFoft-«37i^- 
cruelty,  and  therefore  fufficient  of  itfclf  to  warrant  a  con-  ' 

X  4  vi£lion       • 
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*''V^'  ^  ^'"    ^*^**^°  ^^"^  murder,  indf  pendant  of  the  legality  of  the  warranty 
Vatiarr^['    which  was  there  however  holdcn  to  be  legal-     The  pradice 
■  ■     I  have  alluded  to  was  lately  reprobated  in  a  cafe  of  a  fimilar 

^w" M^'  ^g'  °^"^^  »  where  the  flieriff having  direQed  a  warrant  to.  A., 
6TerinRep.ixi!  by  name,  and  all  his  other  officers;  B.'s  name  (another  of 
^^  the  (heriff's  officers)  was  infcrtcd  after  the   warrant  wa^ 

figned  and  fealed  by  the  Iherifi';  and  therefore  ;|n  arreft  bj 
6.  was  holdcn  illegal/ 

$  79.  With  regard  to  prefs- warrants,  they  have  in  modern  times 

yid.  F^rTu.  ^^^  iffiied  from  the  board  of  Admiraltyi  grounded  upon  an 
&c.  aoie«  f.  7|.  order  of  his  Majefty  in  council ;  and  are  directed  to  fome 
one  particular  officer,  who  is  therein  dirc£led  not  to  intruft 
any  perfon  with  the  execution  of  it  but  a  commiffioned  offi-* 
cer,  whofe  name  and  office  (ball  be  infertcd  on  the  back  of 
the  warrant. 

.  $  8o.  '  3*  '^^^  party  taking  upon  him  to  execute  proccfs^  whe-^ 
j^rrtjt  b^  a  legal  thcr  by  writ  or  warrant,  mud  be  a  legal  officer  for  that  pur-? 
I  MS.-Sum.ieg.  P^^^i  ^^  ^n  affiftant  to  fuch,  and  he  mud  give  due  notification 
I  Haie,4S7.459.  of  his  bufinefs.     If  he  be  a  conds^ble  or  other  known  officer 

Ante    f   t6  * 

(iordoo*!  ctfe,     de  fa£to,  a£ling  witl\in  his  diftri£l,  it  is  fufficient  without 
(oit.  f.  82.        proving  his  appointment  ;ind  fwearing  in.     If  an  officci^ 

make  an  arreft  out  of  his  proper  diftri£l,  or  have  no  warrant 

or  authority  at  all ;  as  if  his  name  be  inferted  after  the  iffi:^- 

ing  of  the  writ  or  procefs  without  lawful  authority ;  he  is  nc| 

legal  officer,  nor  entiiled  to  the  fpecial  proteflionof  the  law : 

and  therefore  if  he  bc'killed  by  the^  party  injured  in  thq 

ftruggle,  it  is  only  manflaughter.     On  the  other  hand,  if  the 

fuppofed  officer  purpofely  kill  the  other  party  for  not  fubmit-* 

ting  himfelf  to  fuch  illegal  arreft,  it  will  generally  fpeakin^ 

be  murder :  that  is,  in  all  cafes  at  leaft  where  an  indifferent 

perfoy  a£lirtg  in  the  like  manner  without  any  fuch  pretence 

would  be  guilty  to  that  extent. 

O.  B.  13  Oft.  ^       Thus  a>varrant  having  been  direQfed  from  the  Admiral^j* 

il?s°cijed  in*^  *  ^0  Lori^Danby  toimprefs  feamen,  one  Browning  his  fervanr, 

Serjt.  Fofter'i      wthout  any  warrant  in  writings  imprelfed  one  who  was  nq 

feaman,  who  trying  to  efcape  was  killed  by  Browning  :.ad^ 
judged  murder. 
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So  in  Walter  Dixon's  cafe,  the  captain  of  the  Royal  So-    eh.  y.  §  $0, 
vereign  man  of  war  had  a  warrant  for  imprefiing  mmnerSf  -^rr^  h^H4 
ppon  which  a  deputation  was  indorfed  in  the  ufual  form  to  ^^^' 
one  Stafford,  a  lieutenant.    The  mate  of  the  Royal  Sove-  oixou'icife, 
reign»  together  with  the  prifoner  Dixon  and  fome  others,  Kingftoo  Air. 
but  without  either  the  captain  or  lieutenant,  imprefled  one  nifon'  j.  i  MS. 
Anthony  How,  who  never  was  a  mariner,  but  was  fervant  to  ^**"*  '^o.  [M 

^  '  '  to  be  1758,  ui 

9  tobacconift.    How  made  fome  refiftance,  and  for  that  Scfjt.Foftqr'« 

purpofc  drew  a  knife  which  he  held  in  his  hand ;  where-       '^. 

upon  Dixon  with  a  large  walkingrftick,  about  four  feet  long 

and  a  great  knob  at  the  end  of  it,  gave  How  a  violent  blov 

on  the  fide  of  his  head,  of  which  he  died  in  about  fourteeti 

days.     This  ^as  adjudged  murder :  for  in  this  cafe  the  cap« 

turc  and  detention  of  How  were  unlawful  on  two  accounts  ; 

firft,  becaufe  neither  the  captain  or  lieutenant  were  prefent^ 

and  Dixon  was  no  lawful  officer  for  that  purpofe,  or  affift- 

ant  to  fuch.  Secondly,  becaufe  How  was  not  a  proper  obje£b 

to  be  imprefled.     Under  thefe  circ^mftances  it  was  lawful 

for  How  to  defend  himfelf ;  and  Dixon's  killing  him  in  confe- 

quence  of  an  unlawful  capture  and  detention  was  murder. 

In  Berth  wick's  cafe,  where  a  prefs  warrant  had  been  Boithwick*a 
dire£ted  to  lieutenant  William  Palmer,  enjoining  all  mayors,  "^*»  DongU 
&c.  to  aid  and  a(H(l  hini,  and  thofe  employed  by  him  in  the  ex- 
ecution thereof  I  and  he  had  givei\  v/r^a/ orders  to  the  der 
fcndant  and  feveral  others  to  imprefs  certain  feafaring  men 
of  whon>  he  had  received  intelligence  :  fuch  delegation «wa9 
holden  to  be  clearly  bad  ;  and  the  execution  of  the  warrant 
by  the  prifoners,  Palmer  not  being  there,  illegal.  In  that 
jcafe^it  was  exprefsly  found  to  be  the  conilant  ufage  and  in* 
variable  cuftom  of  the  navy  for  all  CQmminioned  officers 
having  in  their  cudody  fuch  prefs  warrants  to  give  verbal 
orders  to  fuch  petty  officers  (of  whom  there  was  one  amongft 
the  prifoifers  in  this  cafe)  whom  they  may  think  fit  to  em- 
ploy upon  the  imprefs  fervice ;  and  that  fuch  petty  officers 
pfually  a£l  without  any  other  authority  than  fuch  yerbal 
orders.  No  (trefs  however  could  be  laid  on  an  ufage  di-  Ante,  308. 
f  e£lly  repugnant  to  the  laws  of  the  land. 

In  Alexander  Broadfoot's  cafe  before  mentioned,  the  lieu-  Broadfbof  t  cafe^ 
tenant  of  the  preis-gang,  to  whom  the  execution  of  it  was  \J^^*^^^'  ^^ 
properly  deputed,  having  ^remained  in  King  Road  in  the 


f    *. 
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Cb.  V.  ^  80.    port  of  Dridol  while  his  boat's  crew  went  fome  leagues  down  . 

^/^  *;-/^^-/  ^ije  channel  in  the  boat  by  his  dircQions  to  prefs  fcamcn-, 

,  and  in  the  furtherance  of  that  fcrvice  one  of  the  prefs-gang 

being  killed  by  a  mariner  on  board  a  vefTel  which  they  boarded 
with  intent  to  prefs  thofe  whom  they  found  there,  though 
before  any  perfonal  violence  offered  by  the  prefs-gang )  it 

iHak,459«       ^'^s  holden  to  be  only  manilaughter.     But  if  a  warrant  be 

dlredied  to  feveral,  any  of  them  may  execute  it. 

Officer  aB'wx  out       i„  lij^g  maoner,  if  procefs  be  executed  out  of  the  lurifdic- 

1  Hale,  45S,  9.  tion  of  the  court  from  whence  it  ifFues,  the  killing  the  officer 
«nte,f.  51.55.  attempting  to  enforce  the  execution  of  it  upon  the  party 
aHawk.ch.  13.  would  be  only  manflaughter.  But  if  the  procefs  be  direded 
^^Tooiey't     ^^  ^  particular  conftable  by  name,  or  even  by  his  name  of 

.  cafe,poft.  f.  89.   office,  and  he  execute  it  within  the  jurifdi£lion  of  the  court 

or  magidrate  iffiiing  the  fame,  although  it  be  out  of  the  con« 

ftable's  villi  that  will  be  fufficient. 

• 

$  8i.  But  further,  the  parties  upon  whom  procefs  is  to  be  ese- 

Vutnotkif  tbt    ^^^gJ  j^^  j^yg  jyg  notice  of  the  officer's  buGnefs,  in  order 

Ante,  U  71.  So.  to  make   their  refinance   in   the  higheft  degree  criminal. 

And  unlefs  there  be  fome  notification  to  them  in  one  or 
other  of  the  ways  after  mentioned,  the  killing  of  the  officer 
upon  refiflance  made  againil  the  arreft  will  not  be  murder. 

2  Hale,  470;  Thus  where  a  bailiff  pufhed  abruptly  and  violently  into  a 
Fo(?«' s!^'  gentleman's  chamber  early  in  the  morning  in  order  to  arreft 
•ate,  f.  46*         hini,  but  not  telling  his  bufinefs  or  ufing  words  of  arreft ; 

and  the  party  not  knowing  that  the  other  was  an  officer,  in 
the  firft  furprize  fnatched  down  a  fword  which  hung  in  his 
room  and  killed  the  bailiff,  this  was  ruled  to  be  man- 
ilaughter. 

Foft.  310, 3ti.  With  regard  to  fuch  miniflers  of  juftice  who  in  right  of 
Kc'u'es!. TisV*   ^^*'''  offices  arc  confervators  of  the  peace,  and  in  that  right 

alone  interpofe  in  the  cafe  of  riots  and  affrays,  it  is  necefiary 
in  order  to  make  the  offi:nce  of  killing  them  amount  to  mur- 
der, that  the  panics  concerned  (liould  have  fome  notice  6f 
the  intent  with  which  they  interpofe :  otherwifc  the  perfons 
engaged  may  in  the  heat  and  buftle  of  an  affray  imagine  that 
they  come  to  take  a  part  in  it.  But  in  thefe  cafes  a  fmall 
matter  will  amount  to  a  due  notlficatiotu  It  is  fufficient  if 
the  peace  be  commanded,  orthc  officer  in  any  other  manner 

declare 
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(//I  advancement  ef  Lavi). 

■declare  with  what  intent  he  intcrpofcs.    Or  if  the  officer  be    ch.  v.  %  %t. 

within  his  proper  diftrift,  and  known  or  but  generally  ac-  jj^"''-^'*''-^'" 

knowledged  to  bear  the  office  he  aflumes;  or  if  in  order  to  - 

keep  the  peace  he  produce  his  ftaflF  of  office,  or  any  other 

known  enfign  of  authority,  the  law  will  prefumc  that  the 

party  killing  had  due  notice  of  his  intent,  cfpecially  if  it  be 

in  the  day-time.     In  the  night  indeed,  when  fuch  enfigns  of 

authority  caimot  be  diftinguiflied,  feme  further  notiEcation 

is  neceflary ;  and  commanding  the  peace,  or  ufing  words  of 

the  like  import  notifying  his  bufitiefs,    will  be  fufficient. 

Thefc  kinds  of  notification  by  implication  of  law  hold  alfo 

in  cafes  where  fuch  officers,  having  warrants  directed  to  them 

as  fuch  to  execute,  are  refilled  in  the  attempt.     And  there-  p^ft.  f.  %^ 

fore  in  Thomas  Gordon's  cafe,  who  was  indiOcd  for  the  Gordon'acifci 

murder  of  Georcre  Linnell, conftable of  PattiftiAlL  in  the  cxc-  NoYthimDori 

-   ,  .         \L  .  .  ft      I  y  .        Sp.   Afl    I   8», 

cutton  of  his  office,  m  attempting  to  arrelt  the  priioner  m  cor.  ihoniioo 
his  own  houfe,  by  virtue  of  a  warrant  obtained  aeainit  him  ^  »ms.  Boi»erj. 

e  .ft.  r  i.ft  r  nr  poft.  f.  I»».  S.C 

from  a  juitice  of  peace,  at  the  inilance  of  one  Pratt,  for  an 
aflault,  which  warrant  had  been  dire£led  to  the  conftable  of 
Pattijhall^  and  delivered  by  Pratt  to  the  deceafed  to  execute 
as  conftable  of  the  parifli :  it  appearing  that  the  deceafed  at 
the  time  he  went  to  the  prifoner's  houfe  in  the  day- time  to 
execute  the  warrant  had  his  conftable's  ftafT  with  hifn,  and 
gave  notice  of  his  bufinefs ;  and  further,  that  he  had  before 
a£ied  as  conftable  of  ihe  parifli,  and  was  generally  known  as 
fuch.  At  a  conference  of  ^11  the  judges  on  this  cafe,  they  ^Sth  Jane  17)9. 
were  of  opinion  that  this  was  fufficient  evidence  and  notifi- 
cation of  his  being  conftable  ;  although  there  were  no  proof 
of  his  appointment,  or  of  his  having  been  fworn  into  the 
office. 

80  fays  Lord  Hale;  if  the  officer  be  demanded  he  muft   1  Hale,  583. 
fliew  his  warrant;  but  if  he  doth  it  virtute  officii  as  con-  j^co^ej' **^*' 
ftable,  &c,  it  is  fufficient  to  notify  that  he  is  conftable,  or  ^^^'  f*  ^4* 
that  he  arrefts  in  the  king's  name. 

But  it  is  alfo  faid  in  the  books,  that  if  there  be  a  fudden         ^  82. 

*  affiray,  and  the  conftable  come  in,  and  endeavouring  to  ap-  Notice  to fm* and 
peafe  it  be  killed  by  one  of  the  company  who  knew  him  ;  (by  /naie,  45S- 
which  to  be  fure  muft  be  underftood  the  fame  fort  of  know-  ^4<».  461. 
ledge  as  has  been  before  expreiTcdj)  it  is  murder  in  that       *"5'"  * 

'         :•  onci 
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(Li  aivancemint  of  Law)  • 
-?*^  ^;  f  ^V    ^"^*  *nd  in  the  reft  who  Vntw,  the  conftable  and  abetted  ths 

r^etne  9/ the  of'         ,         •irniTt         <  «•  ■ 

/tf^.  Other  in  the  fact :  but  if  they  knew  him  not,  it  would  be 

■■ "  J  ■'■■"  only  manflaughter  in  them,  though  murder  in  thofe  who  did 
know  him,  And  if  others  continuing  in  the  affray  neither 
knew  the  conftable  nor  abetted  to  his  death,  they  would  not 
be  guilty  even  of  manflaughter ;  though  Lord  Hale  (perhaps 
over  cautioufly  if  in  truth  there  were  no  abetment)  expreffc^ 
fome  doubt  of  this.  But  if  the  affray  had  been  deliberately 
engaged  in,  if  the  parties  had  engaged  to  make  a  common 
4caufe  and  to  maintain  it  by  force,  and  the  conftable  or  an^ 
pther  perfon  oppofing  them  in  it  had  been  killed,  it  would 
^te,  r.  i%*       h»9t  been  murder  in  all ;  as  is  (hewn  more  at  large  in 

another  place.  Tet  the  do£lrine  of  implied  malice  feems  to 
To«Dg*i  cafe,  be  carried  further  in  Yoiing's  cafe  \  where  it  is  laid  down^ 
tl^^^.^*       that  if  upon  an  affray  the  conftable  or  others  in  his  afliftance 

come  to  fupprefs  it  and  preferve  the  peace,  and  be  killed  ia 
executing  their  o(fice,  it  is  murder  in  law,  although  the  mur* 
derer  knew  not  the  party  killed,  and  though  the  afiray  were 
fudden^  becaufe  he  fet  himfelf  againft  the  juftice  pf  the 
realm.  In  order  however  to  reconcile  this  with  other  au- 
thorities, it  feems  th^t  the  party  killing  niuft  have  had  implied 
notice  of  the  character  in  which  (he  peace  officer  and  his 
affiftants  interfered,  though  not  4  perfonal  knpwledge  of 
them. 
I  Hawk.  ch.  3i«  It  is  however  agreed,  that  if  a  bailiff  or  other  officer  be 
Kei*87?'^^*  refifted  in  the  regular  difcharge  of  his  duty  in  executing 
4  Co.  40.  b.  procefs  againft  a  party,  and  a  third  perfon,  even  the  fervant 
or  friend  of  the  party  reGfting,  come  in  and  take  part  againft 
the  officer  and  kill  him,  it  will  be  murder,  though  he  knew 
him  not. 

How  far  thefe  authorities  are  ftriclly  reconcileable  is  fit 
to  be  inquired  into.  And  perhaps  it  muft  be  underftood  in 
the  latter  cafe  mentioned,  that  in  order  to  make  it  mt^rder  in 
the  fervant  or  friend,  the  party  whom  they  came  in  to  affift 
muft  have  had  due  notice  of  the  officer's  authority  \  and  that 
if  the  offence  would  not  have  been  murder  in  the  party  him* 
felf  refifting,  for  want  of  fuch  notice,  neither  would  it  in  the 
cafe  of  the  fervant  or  friend  under  the  like  ignoraAce.  So 
in  the  cafe  of  a  deliberate  breach  of  the  peace,  all  the  per- 
.  fons  a£tiDg  upon  the  fame  defign.  qiuf^  abide  the  co^ife- 

quences 
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{Jn  advancement  ofl^aiv). 

^ucnces  of  each  other's  a£la;  and  therefore  the  knowledge  ch.v.  §82. 
of  one  will  be  the  knowledge  of  all,  and  the  wilful  refiftancc  ^^^^*  "f^^  'f' 
of  one  to  the  officer  the  wilful  reGftance  of  all'.  But  in  the  ' 
cafe  of  nfudden  affray,  which  is  the  cafe  firft  put  by  Lord 
Hale,  where  there  is  no  joint  engagement  to  ftand  by  each 
other  in  the  ^rofecution  of  fome  unlawful  a£t,  there  each 
man's  cafe  (lands  more  upon  its  own  particular  merits,  and 
ihall  be  judged  fimply  upon  what  the  party  intended  to  do^ 
and  a£lually  did*  Therefore  if  one  in  zfudden  affray  neither 
knew  the  conftable  in  the  manner  before  dated,  nor  a£lual]y 
abetted  to  his  death,  he  (hall  not  be  charged  therewith.  But 
if  he  adually  abetted  any  perfon  who  had  fuch  knowledge  of 
the  o(Ecer,  then  his  cafe  feems  at  (ird  fight  not  di(ling;ui(h« 
able  from  that  of  the  fervant  or  friend  who  come  in  fuddenly  Ante«  C  51. 
and  a(&(l  one  who  is  knowingly  refifting  an  officer  in  the  . 
execution  of  procefs,  and  mud  according  to  the  rule  which 
governs  that  cafe  abide  the  confequences :  and  yet  the  books 
do  make  a  di(lin£lion  between  them,  though  the  occafion 
with  refpeft  to  the  friend  or  fervant  interfering  without  no* 
tice  be  as  fudden  as  the  cafe  put  of  the  affray  in  which  the 
conftable  interferes.  The  ground  of  the  di(lin£lion,  if  any,  be- 
tween thefe  two  cafes  feems  to  be,  that  thofe  who  are  already 
engaged  with  others  in  an  affray  may  in  the  heat  of  action 
reafonably  fufpe£t  that  one  who  interferes  againfl  them,  with- 
out declaring  or  otherwife  manifefling  his  purpofe,  is  come 
in  aid  of  their  opponents  \  and  if  the,  occafion  be  fudden, 
and  there  be  no  illegal  concert,  each  man's  cafe,  as  I  before 
obferved,  (lands  more  upon  its  own  ground  :  and  as  It  would 
only  have  been  manfl.iu  hter  if  the  parry  not  knowing  the  con- 
ftable had  killed  him  in  the  aflfray  with  his  own  hand,  fo  his 
cafe  cannot  be  made  worfe  by  his  cafually  and  ignorantly  abct- 
tinganother  who  did  know  him  in  the  fame  aft.  Whereas  one 
who  wilfully  engages  in  cool  blood  in  a  breach  of  the  pcace^ 
by  aiTaulting  another,  inftead  of  endeavouring  to  afl'uagc  the 
difpute,  is  bound  fird  to  fatisfy  himfclf  of  the  judice  of  the 
caufe  he  efpoufes  at  his  peril.  And  further,  in  th^  cafe  of  a 
fudden  afFray,  the  condable  is  bound  to  give  a  general 
notice  to  all  concerned  in  cafes  where  notice  is  not  prefumed 
by  law,  and  therefore  fome  evidence  is  necefTary  of  the 
notice  having  reached  the  party  charged :  whereas  in  the 

cafe 


3x8  Of  Homicide 

{tn  advancemtnt  <f  LmjS). 

miu^nht^}'  ^**^  ^^ *"  arreft,  it  is  only  ncceffjry  that  the  party  himfelf 
ficf.  who  is  the  objeA  of  the  aircii  ihouid  have  notice  ;  becanfe 

■     -  none  other  but  hUnfelf  is  immediately  concerned :  and  -the 

officer  is  not  bound  to  give  notice  to  every  perfon  who  may  • 
think  proper  ofiicioufly  to  interfere  in  oppofitioa  to  him. 

(8^.  ^^^  ^^  ^  (tranger  feeing  two  perfons  engaged,  one  of  whom 

NotUe to -.ne tg^  bcing  a  baiHff  was  attacking  the  other  witka  fword,  which 
J/e'^lrfertg^'t,  ^^^^  ^^^  refilling  an  arrell  by  fuch  baililF;  and  the  ftranger, 
frefer'ue  the  fea:e  not  kfjowifig  the  bailiff',  but  intending  to  preferve  the  peace^  and 

'  prevent  mi/chiefs  interfere  between  them  and  defend  the 
party  attacked,  and  in  fo  doing  happen  to  kill  the  bailtfP; 
this  may  poiribly  fail  under  a  difTerent  confideratlon  :  and  in 
R.  ▼.  S'u  c.  ^^^  ^^^^  ^^  ^^^  Andrews  under  the  like  circumftances,  it 
Sundiic  jnd  An-  was  holdcn  not  to  bc  murder.  This  cafe  however  is  reported 
159.  MS.  Bur«  very  differently  by  Kelyng,  who  fays,  that  Andrews  was  ac-' 
iSL  8^6  ^^^^'    quitted  for  want  of  fufficient  evidence  of  the  faft  of  abetting 

to  the  death :  and  that  it  was  agreed  by  all  the  Court,  that 

if  a  man  be  arreiled,  and  he  and  his  company  endeavour  a 

refcue ;  and  while  they  are  fighting,  one  who  knows  nothing 

Ajite»f.  63.       of  the  arrcft,  coming  by  the  way,  goes  in  aid  of  the  perfoa 

arrefted  and  draws  his  fword  ;  there  if  any  of  the  bailiffs  be 
killed,  the  perfon  who  joined  in  aid  againft  them,  .though' 
he  did  not  know  of  the  arreft,  yet  is  guilty  of  murder :  for^ 
fays  he,  a  man  mttft  take  heed  how  he  joineth  in  any  uniawfut 
aBf  nsjighting  is;  for  if  he  doth,  he  is  guilty  of  all  that 
follows  {n).  This  reafoning  however  feems  more  applicable 
to  the  cafe  where  a  ftranger  interferes  not  with  intent  to  pre^ 
vent  mi/chiefs  or  to  keep  the  peace  under  the  miftaken  belief  of 
its  being  violated,  which  feems  to  be  the  cafe  as  reported  by 
Sidderfin,  but,  as  in  the  cafe  commonly  put,  for  the  exprefs 
purpofe  of  aiding  one  of  the  parties  againft  the  other ;  in 
which  cafe  there  can  be  no  doubt  he  muft  abide  the  confe- 
quences  at  his  peril.  And  there  is  the  lefs  reafon  for  ex- 
tending the  law  further;  becaufe  as  it  is  the  duty  of  every 
private   man    interfering    to   preferve   the  peace   to   give 

(0)  I  Keble,  5S4,  teporting  (he  fame  cafe  very  fhortty  fays,  Ic  wat  adjudged 
that  if  any  cafually  alTift  agaioft  the  law,  and  kill  the  biiUlF,  ic  it  murder;  tj^* 
ciallj  if  be  knew  tit  iat'Je, 

6  exprefs 
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{In  advancement  of  Law)* 
cxprcfs  notice  of  his  intention,  the  biiliff  has  an  oppprtunity    Ch.  v.  §  gj. 

-  '\.         !•         -n.    I  Nor  ice  ef  the  of' 

of  correcting  nis  miltake.  j^„., 

"WTiat  has  been  before  obferved  refpcfting  notice  holds        a  3^, 
in  all  cafes  of  arrefts  upon  procefs.     The  party  muft  have  Notice  on  proceft* 
fomc  notification  of  the  officer's  bufinefs,  or  the  killing  of  antcf.  ^i. 
bim  will  not  be  murder.     If  he  be  a  known  fworn  officer, 
the  law  in  the  indances  above  mentioned  will  imply  notice : 
if  he  be  a  fpecial  bailiff  named  in  the  procefs,  he  mud  de- 
clare his  bufinefs  and  authority,  as  by  ufing  words  of  arreft 
or  the  like ;  and  if  fuch  declaration  be  true  and  the  procefs  Foft.  311. 
legal,  and  afterwards  he  be  killed,  it  is  murder:  for  after  Mackaily't cafet 
that  declaration  the  party  killing  a£lcd  at  his  peril.     But  if  9^0.68,9. 
the  officer  declare  his  bufinefs,  it  is  not  neceffary  he  (hould 
produce  the  warrant  itfclf  where  it  is  not  demanded.     It  is  iH»le,458. 
alfo  faid,  that  if  a*  bailiff  or  conftable  be  fworn  and  common-  f.  2}, 
ly  known  to  be  fuch,  and  aA  within  his  own  precin£i:,  he 
need  not  (hew  his  warrant  to  the  party,  though  he  demand 
a  fight  of  it,  but  the  officer  ought  to  tell  him  the  fubftance 
of  it :  but  that  all  others,  or  thefe,  if  a£ling  out  of  their  pre- 
cin£ls,  ought  to  (hew  it  if  demanded.     If  this  be  underdood  Ante,  f.  Si« 
merely  of  the  warrant  condituting  him  bailiff  or  condable, 
it  may  be  true  under  the  circumdances  before  noticed  :  but  1  Hale,45S.  •. 
with  refped  to  the  writ  or  procefs  itfclf  againd  the  party,  .^c^]  ft"^ 
there  is  no  difference  between  the  public  or  private  bailiff; 
for  in  either  cafe,  if  the  party  fubmit  to  the  arred  and  de- 
mand it,  he  is  bound  to  (hew  at  whofe  futt,  for  what  caufe, 
out  of  what  court  the  procefs  iffues,  and  when  and  where 
returnable.    In  no  cafe  however  is  he  required  to  part  with 
the  warrant  out  of  his  own  poffeflion ;  for  that  is  his  judifi- 
cation. 

But  it  was  ruled  in  Mackalley's  cafe,  that  if  the  party        $  85. 
know  the  officer  and  his  buiinefs,  it  is  not  neceffary  to  give  f  *'"  '^^^'* 
axprefs  notice  thereof.     And  this,  extends  as  well  to  a  fpe-  mtke unneceffary, 
cial  bailiff  as  to  a  known  officer.     As  where  Pew  faid  to  a  ^J^^  *  ^o  '59. 
bailiff  who  came  to  arred  him,  **  Stand  off^  1  know  90U  well  » Haie,4s8.46i. 

•*'  ^  Pew*s  cafe 

enough y  come  at  your  periL^*     And  upon  the  bailiff's  taking  cro.  Car*. 'iSj. 
hold  of  LImj  Pew  killed  bim ;  which  was  holden  murder.        ^^^*  ^7* 

4.  That 
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{In  advancitmnt  of  Law)* 
^1^'  J  ^^'i       4*  ^°^  '^'  Proctfs  be  executed  or  Arreft  unade  duly  andaccortt^ 

jSjrrtp  to  mC  Miff  » 

gBaA.  '"i  f^  -Law* 

-  If  the  warrant  be  dire£led  to  fevcra],  any  of  them  nfia  J 

(  ^^*    .    execute  iti    And  in  no  cafe  of  arreft  is  a  conftable  bound  tcf 

JtnA  to  be  amy 

^^de,  carry  a  prifoner  before  a  particular  roagiftrate  defired  by  the 

'msTsu^^        prifoner  himfclf,  but  he  may  follow  his  own  difcretiou^ 

5  Co.  59.  unlefs  the  warrant  be  fpecial,  and  diredl  otherwife. 

1  MS-Sam.  170.      If  the  officer  in  executing  his  office  exceed  his  authority^ 

^*^*  the  law  gives  him  no  protedlion  in  that  excefs.     And  it 

Dot  only  behoves  the  minifters  of  juftice  and  other  public 

.   officers^  but  likewife  private  perfons  endeavouring  to  arreft 

or  imprifbn  in  the  feveral  cafes  already  treated  of,  to  be 

Ycry  careful  that  they  do  not  miibchave  themfelves  in  the 

difcharge  of  their  duty;  for  if  they  do  they  may  forfeit  this 

roft.  491U  fpecial  protection^     And  therefore  Mr.  Juftice  Fofter  thinkd 

and  Reafon^    *  that  the  killing  of  Mn  Luttrel  in  the  maniler  reported  h^ 

ii^'ci^^*       Strange  would  clearly  have  been  murder  iri  the  officers  who 

committed  that  fa£t.  The  fads  are  there  ftated  to  be,  that 
Luttrel,  being  arrefted  for  a  fc^all  debt,  prevailed  on  one  pf 
the  officers  to  go  with  him  to  his  lodgings.  While  the  othet 
was  fent  to  fetch  the  attorney's  bill,  in  order  as  Luttrel  pre- 
tended to  have  the  debt  and  cofts  paidi  Words  arofe  at  th<t 
lodgings  about  civility^money,  which  L.  refufed  to  give,  and 
went  up  ftairs  pretending  to  fetch  money  for  the  payment  of 
the  debt  and  cofts,  leaving  the  officer  below.  He  foon  re- 
turned with  a  brace  of  loaded  piftols  in  his  bofdmi  which  at 
the  importunity  of  his  fervant  he  laid  down  on  the  tables 
faying,  be  did  not  intend  to  hurt  the  officirs^  but  he  ttiottid  nofb^  ' 
Hi  u/ed.  The  officer  who  had  been  fcnt  for  the  attorney'^ 
bill  foon  came  to  the  lodgings ;  and  words  of  anger  arifing, 
L.  ftruck  one  of  the  officers  on  the  face  with  a  Walking  cane^ 
and  drew  a  little  blbod ;  whereupon  both  of  theili  fell  upon 
him ;  one  gabbed  him  in  nine  places ;  he  all  the  while  on  thi 
ground  begging  for  mercy  ^  and  unable  ta  rejiji  them  :  and  one 
of  them  fired  one  of  the  pifiols  at  him  while  on  the  ground^ 
and  gave  him  his  deatVs  wound*  This  is  reported  to  have  . 
been  manflaughter,  byreafon  of  the  firft  afiault  with  th« 
cane.  On  this  ftate  of  the  fafis,  the  learned  Judge  is  of 
opinion  that  the  revenge  taken  was  out  of  all  proportion  to 

the 
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the  offencei  and  indicated  a  diabolical  fury.  But  he  re£lifie$  ch.  v.  %  80.. 
the  report  by  the  addition  of  fcvcxal  material  circumftanccs  ^^Jjf/^^'*^"^ 
mentioned  in  the  State  Trials,     i.  lliat  L.  had  a  fword  by  ■ 

his  fide,  which  after  the  affray  was  found  drawn  and  broken.  6  St.  Tr.  195. 
2.  When  he  laid  his  piftols  on  the  table  he  declared  that  he 
had  brought  them  down,  becaufe  he  would  not  be  forced  out  of 
his  lodgings.     3.  He  threatened  the  officers  feveral  times* 

4.  One  of  the  •  officers  was  wounded  in  the  hand  with  a 
piftol  fiiot,  both  the  piftols  having  been  difcharged  in  the 
afiray,  and  alfo  flighxly  in  the  wrift  with  fome  (harp-pointed 
weapon  \  and  the  other  had  a  fimilar  wound  in  the  hand* 

5.  The  evidence  was  only,  that  while  on  the  ground  L.  held 
up  his  hands  as  ifhcg%\Tig  for  mercy.  Upon  this  the  chief 
juftice  direded  the  jury,  that  if  they  believed  that  L.  endea- 
voured to  refcue  himfelf,  which  he  feemed  to  think,  and 
very  probably  was  the  cafe,  it  would  be  juftifiable  homicide 
in  the  officers.  However,  as  L.  gave  the  firft  blow  accom- 
panied with  menaces  to  the  officers,  and  confidering  the 
circumftance  of  his  producing  loaded  piftols  to  prevent  their 
taking  him  from  his  lodgings,  which  it  would  have  been 
their  duty  to  have  done  if  the  debt  had  not  been  paid  or 
bail  given,  he  declared  it  could  be  no  more  than  man- 
ilaughter. 

The  queftion  which  moft  frequently  occurs  under  the        ^8y» 
head  of  which  I  am  now  treating  is,  m  what  cafes  doors   treating  d^m. 
may  be  broken  open  in  order  to  make  an  arreft  ? 

In  civil  fuits  the  officer  cannot  juftify  the  breaking  open  an  ^rvadeitcwfmd 
outward  door  or  window  to  execute  the  procefs :  if  he  do  '**  ^»';^y«'"- 

.      .  r     If  1  «•  1  ,       .  I  MS  Sum.  171. 

he  IS  a  trelpaiier,  and  conlequently  cannot  be  deemed  a£ting  f<>((.  319. 
in  difcharge  of  his  duty.    In  fuch  cafe  therefore,  if  the  oc-  cl^^'^tcafc/'^' 
cupier  of  the  houfe  refift  the  officer,  and  in  the  ftruggle  kill  Cro  Car.537jt. 
him,  it  is  only  manflaughter.     For  every  man's  houfe  is  his 
caftle  for  fafety  and  repofe  for  himfelf  and  his  family.     And  x  Hale,  45S. 
it  is  not  murder  in  this  cafe,  fays  Lord  Hale,  becaufe  it  is 
unlawful  in  the  officer  to  break  the  houfe  to  arreft.     acily, 
It  is  manflaughter,  becaufe  he  knew  him  to  be  a  bailiffl 
But  3dly,  had  he  not  known  him  to  be  a  bailiff*,  or  one  who 
came  on  that  bufinefs,  it  had  been  no  felony,  becaufe  done 
in  his  houfe*    This  laft  inftance,  which  is  fct  in  oppofition 

Y  to 
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Ch.  V.  §  S7.  to  the  fecondy  muft  be  underftood  to  include  at  lead  a  rea- 
^  rea  ing  ooru    ^^^^^^^  ground  of  (ufpicion  that  the  party  broke  the  houfc 

with  a  felonious  intent  \  and  that  the  party  did  not  know9  as 
iti  the  fecond  inftancei  nor  had  reafon  to  believe  that  it  was 
merely  as  a  trcfpaflcr  with  a  did^erent  intent. 
iJoprwUegem         This  privilege  extends  no  further  than  as  againft  ar-^ 

1  MS.  Sum!*  tt{is  upoB  proccfs  in  civil  fuits.  For  where  a  felony  haa 
Foft.%o.  ^^^°  committed,  or  dangerous  wound  given,  or  even  where 
iHaiey459.       a  minifter  of  jttftice  comes  armed  with  procefs  founded  on 

a  breach  of  the  peace,  the  party's  own  houfe  is  no  fan Auary 
Toft.  334.         for  him,  but  the  doors  may  be  forced  after  the  notification^ 

demand,  and  refufal  aftermentioned. 
iMS.Sum.x7»,      But  though  a  feloi^y  have  been  adually  committed,  yet  a 

2  Hawk.  ch.  14.  bare  fufpicion  of  guilt  againft  the  party  will  not  warrant  a 
^J*  proceeding  to  this  extremity,  unlefs  the  officer  be  armed 
Payocy  Ance/r.  with  a  msgiftratc's  warrant  grounded  on  fuch  fufpicion.  It 
^^'                 will  at  leaft  be  at  the  peril  of  proving  that  the  party  fo  taken 

on  fufpicion  was  guilty. 

a  Hale,  91.  But  according  to  Lord  Hale,  if  there  be  a  charge  of  fe- 

lony laid  before  the  conftable,  and  reafonable  ground  of  fuf- 
picion thereon  i  or  if  there  be  an  affray  in  an  houfc,  whereby 

a  Hale,  ^5.  there  is  likely  to  be  bloodfiicd  or  diforder  \  or  any  unwar- 
rantable difturbance  at  any  unfeafonable  time  of  nighty 
efpecially  in  alehoufes,  or  the  like  places  of  public  refort 
which  are  under  the  peculiar  fuperintendance  of  the  police  ; 
the  conftable  or  his  watch  may  break  open  doors  to  fupprefs 

2  Hawk.  ch.  14.  the  diforder.    And  Hawkins,  who  agrees  herewith,  adds 

further,  that  the  conftable  may  do  the  like  when  an  affray 
has  been  made  within  his  view  ^  and  on  his  immediate  pur- 
fuit  of  the  aff'rayers  to  apprehend  them,  they  fly  to  an  houfc 
into  which  he  is  not  fuffered  to  enter. 

3  Jtc  X.  C.4.  The  like  force  may  be  ufed  with  the  like  precautions  by 
j>c/  Jb  recujdtttu  ils^*  3^4  7^'  I  •  fo^  (he  taking  of  a  popifli  rccufant  ftanding 
Fortibie  entry,  cxcommunicatcd  for  fuch  recufancy :  Ot  where  a  forcible 
a  Hawk.  ch.  14.  entry  or  detainer  is  either  found  by  inquifition  before  juftices 
Capias Mt/ag.  or  ^^  p^acc,  or  appears  on  their  own  view:  Or  upon  a  capias 
caf>iasfr§j!at.  utlagatum,  or  capias  pro  fine,  in  any  adlion  whatever :  Or  to 
Jiab.fac,  ftff,  execute  an  habere  facias  poflcffionem.:  Or  on  the  warrant  of 
z  Hawk.  ch.  14.  a  jufticc  of  peace  for  levyingapenaltyon  aconvidion grounded 
^w^reuMt  of'uU  ^^  ^^^  ftatute  authorizing  the  fame.  But  in  thefe  cafes  it  ^ 
\uu  required 
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required  by  flat.  27  G.  2.  c.  20.  that  the  officer  executing    ch.  y.  §  87. 
fuch  warrant  (hall,  if  required,  fliewr  the  fame  to  the  per-     ^*^  *"& 
fon  whofe  goods  and  chattels  are  didrained,  and  fliallfuffer  ajG.x.cio. 
a  copy  thereof  to  be  taken. 

Further,  the  above-mentioned  rule,  though  founded  in  a  Pri^'d^gt  confined 
laudable  jealoufy  of  private  liberty,  yet  encroaching  in  fome  '/ms^^Wi^x. 
degree  on  public  juftice,  is  not  one  of  thofe  which  will  ad-  ^^^  3»9- 
mit  of  any  extenfion.     It  is  therefore  confined  even  in  civil 
cafes  to  outward  doors  and  windows  only,  fuch  as  are  in- 
tended for  the  fecurity  of  the  houfe  againft  perfons  from 
sjuithwt  endeavouring  to  break  in.     For  if  the  officer  find 
the  outward  door  open,  or  it  be  opened  to  him  from  within 
and  he  enter  that  way,  he  may  then  break  open  any  inward 
door,  if  he  find  that  neceiTary  to  execute  his  procefs. 

In  the  cafe  of  Lee  v.  Ganfcl,  this  defendant  had  for  feveral  1^  ▼•  OaDfeJ, 
years  rented  a  firft  and  fecond  floor  in  the  houfe  of  A.  as  ^^^'  '* 
tenant  from  year  to  year,  and  A.  occupied  the  ground  floor. 
The  outer  door  being  opened  the  officer  entered,  and  after 
notification  of  bis  bufinefs,  demand,  and  refufil,  broke  opf'n 
the  door  of  Ganfel's  chamber :  and  it  was  ruled  that  he  was 
juftified  in  fo  doing. 

In  Baker^s  cafe,  (where  indeed  there  was  proof  of  a  pre-  Baker^s  cafe,  at 
vious  lefolution  in  the  prifoner  to  refift  the  officer,  whom  he  x*|j^"TrJm  * 
afterwards  killed  in  attempting  to  attach  [a)  his  goods  in  bis  *77^f  before  aU 
dwelling-houfe  in  order  to  compel  an  appearance  in  the  crownCaf.  ReC 
county  court,)    the  outer  door,    threugh  which  the  de-  **|  *  ^'^•** 
ceafed  pafiTed  was  divided  into  two  parts,  the  lower  hatch  i3iis.C. 
of  which  was  clofed,  and  the  upper  part  open.    The  officer 
put  his  arm  over  the  batch  to  open  it,  on  which  a  ftruggle 
enfued  between  him  and  a  friend  of  the  prifoner,  in  the 
courfe  of  which,  the  officer  having  prevailed,  the  prifoner 
(hot  at  and  killed  him :  and  held  murder. 

Again,  this  privilege  of  a  man*scaftle  from  any  outward  To  the  orctipk^ 
breach  extends  only  to  thofe  cafes  where  tie  occupier  or  any  ^"^^fi'^'if* 
of  his  family^  who  have  their  domicile,  their  ordinary  refi-  Foft.  310. 
dence  there,  are  the  objeds  of  the  arrcft :  for  if  a  ftranger,  '  ^^  **"*• 
whofe  ordinary  refidence  is  elfe where,  upon  purfuit  take  5  Co.  93. 
refuge  in  the  houfe  of  another,  fuch  houfe  is  no  caftle  of 
bis^  and  therefore  he  cannot  claim  the  benefit  of  fan£luary 

(4)  The  obje£lion  priiicipall]f  turned  on  the  legality  of  the  ittachment,  which 
ms  figned  by  the  county  clerk  (whofe  proper  dury  i:  was}  io  hit  own  caufe  \  but 
thif  being  a  mere  miAiilerlai  til  was  holden  to  be  irainateriaJ. 

Y  a  !n 
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Ch.  V.  4  %^.  in  It.  It  mail  be  obfeired,  howerer,  that  in  all  cafes  where 
Breakmi  dttrs.  ^^  dooTS  of  ftrangers  arc  broken  open  upon  fappofition  of 
%  Hair,  103.  ^^^  perfon  fought  being  there,  it  mud  be  at  the  peril  of  find* 
ruU  Foft.  32X.    ing  him  there :  unlefs  as  it  feems  where  the  parties  zSt  un« 

der  a  ma'giftrate's  warrant. 
Ctm/nedHarrefli  This  privilege  b  alfo  confined  to  arrefts  in  the  Jlf^  in- 
Fot^aJf"^  ftance.  For  if  a  man  who  is  legally  arretted,  (and  hying 
1  Hale,  459.  hold  of  the  prifoner  and  pronouncing  words  of  arreft  is  an 
»  Hawk.  cb.  14.  a£lual  arreft,)  efcape  from  the  officer,  and  take  (belter,  though 
'*  9*  in  his  own  houfe,  the  officer  may  upon  freih  purfuit  break 

open  the  door  in  order  to  retake  him,  having  firft  given  due 
notice  of  his  bufinefs,  and  demanded  admiffion,  and  been 
refufed.    If  it  be  not,  however,  upon  frelh  purfkit,  it  feems 
that  the  officer  (hould  have  a  warrant  from  a  magiftrate. 
Jolm  Stetenfao*!      Neither  would  the  officer  be  warranted  in  breaking  open 
10  St.  Tr.  46ft.    doors  to  retake  his  prifoner  if  the  firft  arreft  had  been  ille- 
gal i  as  by  the  warrant  having  been  filled  up  after  it  had 
been  fealed  {a).     And  therefore  in  fuch  cafe  after  the  officer 
had  made  an  arreft  on  civil  procefs,  being  obliged  to  retire 
by  the  party's  fnapping  a  piftol  at  him  feveral  times,  and 
having  returned  again  with  affiftants  who  attempted  to  force 
the  door,  on  which  the  m^n  within  (hot  one  of  them ;  it 
was  ruled  to  be  only  manflaughten 
Prevwumiificsm      Laftly,  It  is  to  be  obfcrved,  that  not  only  in  this,  but  in 
rfl^t^tT       every  cafe,  whether  criminal  or  civil,  where  doors  may  be 
Foil.  3ao.  broken  open  ia  order  to  make  an  arreft,  there  muft  be  a 

1  Hawk?cb.  ^4.  previous  notification  of  the  bufinefs  and  a  demand  to  enter 
^'  '*  pn  the  one  hand,  and  a  refufal  on  the  other,  before  the 

iHawk.€h.  14.  parties  proceed  to  that  extremity.  And  in  all  cafes  if  the 
'*  "*  officer,  or  his  affiftants,  having  entered  a  houfe  in  the  exe- 

cution of  his  duty,  be  locked  in,  they  may  juftify  breaking 
-open  the  doors  to  regain  their  liberty. 

$  88.  In  rcfpeft  to  the  time  for  executing  procefs,  it  may  be 

ri^^jor  making  ^^^^  ^^  ^.^j^^  ^^  ^^^j  ^^  ^^  ^^^  ^^  ^^^  therefore  killing  the 

I  Hale,  457.  bailiff  or  other  officer  on  pretence  of  his  coming  at  an  un- 
f. "' 'gColce^L'  fcafonabld  hour  would  be  murder.  But  fince  the  ftat.29Car.'2. 
»9Car.i.c.7.    ^^  ^^  f  5,  ^W  procefs,  Warrants,  &c.  fcrved  or  executed  on 

(a)  If  tlie  warrant  be  6lled  up  by  the  magiftrate  before  he  ifluesit,  thoagh  figoed 
beforCi  it  is  regular,  and  killing  the  officer  id  endeavouring  to  irreft  the  party  is  mur- 
der. Cited  by  Lord  Kenyon  in  R.  v.  The  Inhabitinls  of  Winwick,  i  I  erm  Rep^ 
455.  as  a  cafe  determined  f«me  years  ago. 

a  Sun- 
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a  Sunday  are  void,  except  in  cafes  of  treafoni  felony,  or    Ch.  v.  §  88. 
breach  of  the  peace :  And  therefore  an  arreft  on  any  other         '^^^^' 
account  made  on  that  day  is  the  fame  as  if  done  without 
any  authority  at  all.    Though  it  may  ferve  to  explain  the 
occafion. 

It  remains  to  be  conG  Jered,  how  far  any  iefeB  in  thefratni        (  gn. 
of  tbeprocefs^  or  any  other  illegality  in  the  arrefi^  may  be  urged  How  far  a  tM 
in  defence  of  a  third  perfon  who  interferes  to  prevent  jV,  and  kills  to  frevntsmf, 
the  officer  in  fo  doing.  V^  ^^^*"^  '*'/" 

The  queftion  in  a  legal  form  is  reduceable  to  this,  How  bmUifofthtUh^ 
izt  the  mere  view  of  a  perfon  under  arreft,  or  about  to  be  ^J^a^  "-'•'*'  *"* 
arrefted,  fuppofing  it  to  be  illegal,  is  of  it/ef  (iich  a  provoca- 
tion to  a  by-ftander,  as  will  extenuate  his  guilt  in  killing  the 
officer,  in  order  to  fet  the  party  free  in  the  one  inftance,  or 
prevent  the  arreft  in  the  other  ?    The  affirmative  part  of 
this  queftion  was  maintained  to  the  full  extent  pf  it  by  feveh     . 
judges  againft  five,  in  the  cafe  of  Tooley  and  others.     There  Rex  ▼.  Tooley 
one  Bray,  who  was  a  conftable  of  St.  Margaret's  pariffi  in  rj|*^'^"J*'^ 
Weftminfter,  came  into  the  parifti  of  St.  Paul  Covent  Gar-  poft.  329. 
den,  where  he  was  no  o^nftable  and  confequently  had  no  J  ^1*       *  ^'' 
authority,  and  there  took  up  one  Ann  Dekins,  under  fufpi-  AO^^Foft.  319. 
cion  of  being  a  diforderly  perfon,  but  who  the  fpecial  ver- 
di£l  found  had  not  mifbehaved  herfelf,  and  againft  whom 
Bray  had  no  warrant.     While  he  had  her  in  cuftody  they 
were  met  by  the  prifoners,  who  were  all  ftrangers  to  De- 
kins, and   who  drew  their  fwords  apd  aflaulted  firay  to 
refcue  her  from  his  cuftody  :  but  upon  his  (hewing  them  his 
conftable's  ftafF,  and  declaring  he  was  about  the  queen's 
buHnefs  and  intended  them  no  harnr,  they  put  up  their 
fwords,  and  he  carried  the  woman  to  the  round-houfe  in 
Covent  Garden.     Soon  after  the  prifoners  drew  their  fwords 
again,  and  afTaulted  Bray  on  account  of  the  imprifonment  of 
the  woman,  and  in  order  to  get  her  difcharged ;  whereupon 
Bray  called  Dent  to  his  affiftance  to  keep  the  woman  in 
cuftody,  and  defend  himfelf  from  the  violence  of  the  prifon. 
crs ;  when  one  of  the  prifoners  before  any  ftroke  received 
gave  Dent  a  mortal  wound.  All  the  judges  except  one  agreed 
that  Bray  a£led  without  any  authority }  but  that  one  thought 
that  (hewing  bis  ftaff  was  fufficient }  and  that  witl^i  refpe£l 

Y3  to  ' 


326  Of  Homicidi 

.    {ht  advancement  of  Law)* 

Ch.  V.  4  89.    to  the  prifoners  he  was  to  be  conGdcred  as  conftable  de  fafio. 

rf7r/^!!n^xc^e  ^^^  *^  °*"°  P®*"^  ^^  "^^^^^  thcydiffcTcd  was, whether  the 
/or  tbtrdperfmu  illegal  imprifonment  of  a  firanger  were  under  thefe  circum- 
*'""""*'-"^  (lances  a  fufficient  provocatioo  to  by-ftanders,  or,  as  Lord 
KMte,  c<mi.  Holt  expreflcd  himfelf,  a  provocation  to  all  the  fubjeds  of 
|iep.is.adiiicffl.  England.     The  fire  judges  who  held  the  cafe  to  be  murder 

thought  that  it  would  have  been  a  fufficient  provocation  to  a 
AfiU,  r.  58.       relation  or  friend,  but  not  to  a  ftranger.    The  other  feven 

thought  there  was  no  ground  for  making  fuch  a  diftindlient 
and  that  it  was  a  provocation  to  all  whether  ftrangers  or 
Qtherwife,  fo  as  to  reduce  the  offence  to  manflaughter ;  it 
being  a  fudden  adion,  without  any  precedent  malice,  or  ap- 
parent defign  of  doing  hurt ;  but  only  to  prevent  the  impri- 
fonment of  the  woman,  and  to  refcue  one  who  was  unlawfully 
reftrained  of  her  liberty.  But  they  admitted,  that  all  per-» 
fons  interfering  in  the  cafe  of  an  arreft  by  officers  of  juftice 
did  it  at  their  peril  in  cafe  the  arreft  (hould  be  lawful.  The 
opinion  however  maintained  by  the  feven  judges  in  the  above 
Foft.  312*         cafe  has  been  very  ably  combated  by  Mr.  Juftice  Fofter,  who 

holds  that  the  kind  of  provocation  which  extenuates  homicide 
into  manflaughter  muft  be  a  fudden  provocation  immediate- 
ly felt  by  the  party  himfelf  at  the  time  of  the  fa£t,  and  not  a^ 
refentment  fiiggefted  by  reflexion  or  political  reafonings  for 
an  injury  done  to  a  ftranger,  and  the  confequence  of  that 
injury  to  the  public  in  general.  The  cafe,  he  fays,  was  in 
truth  no  more  than  this :  the  prifoners  faw  a  woman,  a  per- 
fcQ.  ftranger  to  thetn>  led  to  the  round-houfe,  under  a  charge 
of  a  criminal  nature ;  and  this  afterwards  appeared  to  have 
been  an  illegs|l  arreft ;  but  which  was  not  known  to  them  at 
the  time.  Upon  which  they  had  at  the  firft  meeting  with 
the  conftable  drawn  their  fwords  upon  him,  unarmed  as  he 
was  again  ft  fuch  weapons,  but  foon  put  them  up  again,  ap- 
pearing to  be  pacified;  and  cool  reflexion  feemed  in  fome 
meafure  to  have  taken  place.  At  the  fecond  meeting,  which 
was  after  the  woman  was  in  the  round-houfe,  the  deceafed 
received  his  death's  wound  before  a  blow  was  given,  or  foip 
aught  appeared  offered  on  the  part  x)f  him  or  his  party. 
This  he  confiders  as  grounded  rather  upon  refentment  or  a 
principle  of  revenge  for  what  had  pafled  before,  than  upon 
any  hope  or  endeavour  to  affift  the  wom;in«    And  without 

fntenne 
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entering  Into  the  merits  of  Hopkins  Hugget's  cafci  (which    ch.  v.  4  S9. 
he  feems  to  doubt,)  he  diftinguiflies  this  of  Toolcy's,  as  well  J^^^^ 
from  that,  as  from  the  cafe  of  Sir  Henry  Ferrer's  fervant,  for  third  pnfimt. 
both  of  which  were  mainly  relied  on  in  Toolcy's  cafe :  for  in  - 

both  there  was  an  affray,  wherein  the  blood  might  be  heated 
before  the  mortal  wound  ms  given.  In  the  latter,  after  Sir 
Henry  had  fubmitted  ti  the  arreft,  his  fervant  quarrelled  Cro.Car.  371. 
with  the  officer,  and  fought  and  killed  him.  According  to 
the  report  the  refcue  was  a  mere  pretence ;  and  therefore 
the  cafe  was  clearly  no  more  than  manflaughter ;  being  ho- 
micide upon  a  fudden  affray;  without  entering  into  the 
queffion  of  the  illegality  of  the  arreft.  And  the  fame  might 
be  faid  of  Hopkins  Hugget's  cafe  as  ftated  by  Lord  Hale.  It  >  Hale,  465. 
was  a  fudden  quarrel  and  affray,  and  a  combat  between  him 
and  an  afliftant  of  the  prefs-mafter,  upon  fome  rudenefs 
offered  on  the  part  of  the  afGftant.  Though  Kelyng  reports  Kd.  59. 
the  cafe  to  have  turned  on  the  illegality  of  the  imprefs, 
being  without  any  proper  warrant,  and  the  provocation 
fuch  an  aft  ofoppreflion  may  be  prefumed  to  give  to 
every  man^  whether  friend  or  ftranger,  to  endeavour  4 
refcue. 

Mr.  Juftice  Fofter  adds  to  his  obfervations  on  thefe  cafes,  Foil.  317. 
that  he  is  firmly  perfuadcd,  that  on  fuch  occafions  as  thefe  a 
general  fubmiflion  to  the  known  badges  of  authority,  exacted 
from  all  perfons  ftrangers  to  the  party  fuppofed  to  be  injured 
or  his  caufe,  would  greatly  conduce  to  the  ftability  of  go« 
vemment  in  the  fate  of  which  all  private  rights  are  involved. 
From  whence  it  feems,  that  with  refped  to  mere  ftrangers  at 
Icaft  he  rather  inclined  to  favour  the  opinion  of  the  fingle 
judge,  who  held  in  Tooley's  cafe,  that  Bray^s  adding  as  con- 
ftable  de  i^6to  was  fufficient  to  conftitute  the  crime  of  mur- 
der as  againft  the  prifoners.  But  the  difficulty  lies  in  making 
out  the  faft  of  Bray's  having  a£led  as  con  ftable  de  fafto,  as 
was  obferved  by  Lord  Holt  in  anfwering  that  argument.  For 
though  it  be  not  neceflary,  according  to  Gordon^s  cafe,  to  Ante,  p.  315. 
prove  the  appointment  and  fwearing  in  of  fuch  an  officer^ 
yet  evidence  of  his  being  generally  received  by  the  parifh, 
and  known  as  fuch,  feems  to  be  neceflTary  before  he  can  be 
confidercd  even  as  conftable  de  fafto.  Whereas  in  Tooley's 
^afe  another  perfon  was  aftually  invefted  with  the  office. 

Y4  It 
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ch.  v.^  89;  It  may  be  worthy  of  confidcration  vhctber  the  illegality  of 
efZrtfiln  u!cufe  ^^  arreft  does  not  place  the  officer  attempting  it  exadly  on 
/»r  third  perfins,  {^^  {atiic  foot  as  any  other  wrong-doer:  and  whether  in  the 
'  cafe  of  interference  by  a  ftrangcr  or  any  other  perfon,  the 

Antcy  r.  %Ot  tec,  queftioo  of  provocation  ought  not  to  be  governed  by  the 

fame  rules  as  regulate  ordinary  cafes  of  the  like  fort.    The 

four  judges  who  differed  in  Hugget's  cafe,  though  they  do 

not  in  terms  adopt  this  conclufion,  yet  argue  from  the  fame 

Hofget'i  cafci     premifcs.    The  circumftances  of  that  cafe,  as  itated  more 

Aau>  327.        at  large  by  Kelyng,  were  thefe :   Berry  and  two  others 

prefled  a  man,  without  any  warrant  for  fo  domg ;  to  which 
the  man  quietly  fubmitted,  and  went  along  with  them.  The 
prifoner  with  three  others  feeing  them  inftantly  purfued 
them,  and  required  to  fee  their  warrant:  on  which  Berry 
fliewed  them  a  paper,  which  the  prifoner  and  his  affociates 
faid  was  no  warrant ;  and  immediately  drev)  their  /words  tq 
re/cue  the  imprejffid  man,  and  tbruft  at  Berry.  Whereupon 
Berry  and  his  two  companions  drew  their  fwords,  and  a  fight 
enfued,  in  which  Hugget  killed  Berry.  Now  on  that  ftate« 
ment  of  the  cafe,  unlefs  an  illegal  arreft  be  dill  fuppofed  to 
be  a  provocation  to  all  the  people  of  England,  as  was  faid  in 
Tooley's  cafe,  Hugget  upon  the  principle  already  ftated  wa$ 
undoubtedly  guilty  of  the  murder*  For,  as  was  urged  by 
thofe  four  judges,  if  A.  aflault  B.  without  any  provocation, 
and  draw  his  fword  and  pafs  at  him ;  and  then  B.  to  defend 
himfdf  draw  his  fword,  and  they  fight  together;  if  A.  kill 
B.,  it  is  murder ;  and  B.'s  drawing  his  fword  to  defend  him- 
felf  Ihall  not  leiTen  the  other^s  offence.  And  they  were  alfo 
r/i/«iHft1«f465.  of  opinion,  that  nothing  but  an  open  affray  orjirivlng  can  he  a 
Ante,  f.  58.       provocation  to  anyperjon  to  meddle  with  an  injury  done  to  another^ 

fo  as  to  leiTen  the  offence  to   manilaughter,    if  in   that 
Ante,  f.  63.  S3,  meddling  he  kill  a  man ;  and  not  even  that,  as  hath  been 
^  fliewn^  in  the  cafe  of  a  lawful  arreft.    But,  (ay  the  fame 

judges,  where  people  are  at  peace,  there  if  another  man, 
upon  fufpicion  that  an  injury  is  done  to  one  of  them,  will 
affault  and  kill  him  whom  he  fuppofes  did  the  injury,  this  i^ 
murder.  And  they  held,  that  the  cafe  in  la  Rep.  87^ 
where  two  who  were  playing  at  bowls  quarrelled,  and  4 
third  perfon  in  revenge  of  his  friend  (Iruck  the  other  with  ai 
bowl  and  killed  hixp  i  ^hich  wa9  ruled  to  be  only  manjlaugh^ 
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ter ;  mud  be  intended  to  mean  that  the  two  men  who  fell  out    ch.  v.  «  ^ 

were  aauallyj%Ari/i^  together  at  the  time  j  for  if  words  only  ^ff^i^^% 

had  pafled  between  them,  it  would  hare  been  murder  \  to  fw  tHrdf^JMu 

which  all  the  other  judges  agreed.    And  the  four  held  - 

Hug^et's  cafe*  to  be  much  ftronger  than  that,  hecaufe  the  im^ 

prejfed  party  himfelf  was  quiet  and  made  no  re/ifiance^  and  be» 

caufe  they  who  meddled  were  no  friends  or  acquaintance  ofhis^ 

but  mere  Jir angers^  and  did  not  fo  much  as  delire  thofe  who 

had  him  in  cudody  to  let  him  go,  but  prefently  without  more 

drew  their /words  and  ran  at  them  (a).     And  they  thought  it 

of  dangerous  confr>quence  to  give  any  encouragement  to  pri<* 

yate  men  to  take  upon  themfclves  to  be  theafiertors  of  other 

men's  liberties,  and  to  become  patrons  to  refcue  them  by 

force  from  wrong,  efpecially  in  a  nation  where  there  are 

good  laws  for  the  punilhment  of  all  fuch  injuries :  and  qne 

great  end  of  law  is  to  right  men  by  peaceable  means,  and  to 

difcountenance  all  endeavours  to  right  thcmfelvesj  much  led 

other  men,  by  force. 

Upon  the  fame  reafoning,  on  the  want  of  fufEcient  pro-   ' 
vocation,  Tooley's  cafe  (lands  (fays  Mr.  Juftice  fofter  on  Ante,  3*5. 
another  occafion)  on  no  better  grounds  than  the  opinions  of  ^°^'  '3^* 
feven  learned  judges  again  ft  five:  for  there  the  mortal  bloiy 
was  given  before  any  ftroke  given  or  offered  by  the  other 
party,  or  any  other  legal  provocation  to  them,  unlefs  the  « 
illegality  of  the  woman's  imprifonment,  as  it  eyentually  ap- 
peared, were  a  provocation  to  every  fubjejl  (3}. 

(tf)  Huggett*!  cafe  is  ft^ted  very  differently  by  Lord  Hale;  according  to  whom   i  Hale,  465* 
It  was  nonwre  than  this :  a  prefl*-maaer,  with  the  ai£ (lance  of  C.  feited  B.  for  a  ^^'  Foft.  314. 
foUier  ;  D.  finding  fiplt  with  the  rudeoefs  of  C.  tbert  grew  a  qmarrd  httwum 
tbm»  and  D.  killed  C. 

(^)  yuU  Mary  Adey*s  cafe,  O.  B.  17799  where  the  fame  kind  of  qoeftioa 
arofe.  The  prifoner,  who  cohabited  wi.h  one  Farnello,  killed  an  affiftant  of  the 
cooftable  who  came  to  take  him  op  as  as  a  vagrant  under  the  19  O.  a*  c.  lo. ; 
he  in  truth  not  being  an  objed  of  the  aft,  but  not  having  made  any  refiftance  him* 
felf  to  the  arreft.  Leach,  189.  fays,  that  the  prifoner,  whofe  cafe  was  argued  upon  a 
fprctai  verdift  before  all  the  judges,  lay  iS  months  in  gaol,  and  was  then  difcharge'd* 
Upon  inquiry,  however,  it  appears,  that  pending  the  confideratton  of  the  cafe  by 
the  judges  fl&eefcaped  during  the  riots  in  1780,  and  was  never  re-takcn»  MS* 
^uticf  J.    And  yidc  Uw  note  19  the  laft  edit,  of  Leacb|  i  tol.  %^s»  »53f 
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wiy^A-  "•  touching  the  fafe  Cuflody  ofPcrfons  arrejied 
*^  '^"^  "^-  and  in  Confinement, 

$  9^  This  18  either  with  refpe£l  to  the  officers  making  the 

'^  '       *       arreft,  or  with  refpe£l  to  the  gaoler  to  whofe  cuftody  the 

prifoners  are  afterwards  configned, 

Smfinfiodyhf         <•  The  firft  fubje61  of  inquiry  is  already  exhaufted;  it 

•ficer  arreting,    having  been  before  obfenred,  that  after  an  arreft  once  legally 

made^  (and  laying  bold  of  a  prifoner  and  •  pronouncing 
^H^^  ?'  words  of  arreft  is  an  adiual  arreft,)  if  the  party  efcape,  or 
Puit.  d^  pace,  with  his  confent  be  refcued  from  the  officer,  the  latter  may 
321.  lawfully  kill  him,  in  the  cafe  of  an  arreft  for  felony  adlually 

Ante,  r.  67.       committed,  or  whether  committed  by  him  or  not,  if  he  had 
Vink^ixi^*      been  arreftcd  upon  a  proper  warrant,  pr  hue  and  cry  had 

been  raifcd  againft  him  by  name,  or  he  had  ftood  indiQed 

for  felony :  but  if  in  any  of  thefe  cafes  the  officer  might  have 

Ante,  r.  63.67.  otherwife  taken  him,  it  will  be  at  leaft  manflaughten    And 

7o>  7'-  74*    ^    it  has  alfo  been  (hewn,  that  whether  in  civil  or  criminal 

cafes  the  officer  may  kill  the  party  who  is  the  objed  of  the 

arreft,  or  any  other  perfon  a£lually  reGfting  him  in  his  cn«i 

deavours  for  that  purpofe,  without  being  obliged  firft  to  re- 

I  Hale,  4S1.       treat.    But  that  in  cafes  of  arreft  for  mifdemeanors,  or  in 

Ante,  f.  70. 74,  ^j^y  f^j^g^  j^  jg  unlawful  to  kill  a  prifoncr  who  efcapes  from 

the  arreft  by  bare  flight,  without  any  aAual  refiftance;  and 

confequently  the  cafe  will  be  cither  murder  or  manflaughter 

according  to  the  circumftances.    Again,  it  has  been  (hewn 

AJite,f.  S7.        that  in  all  cafes  after  an  arreft  once  made,  the  officer  may  on 

frefli  fuit  break  open  doors  to  retake  bis  prifoner  if  he  efcape 
or  be  refcued. 

{or.  ^*  Gaolers  and  their  officers  arc  under  the  fame  fpecial 

^i  GatUrt.        proteflion  as  other  minifters  of  juftice :  and  therefore  if  in 
Vmrizt.       ^^^  necelTary  difchargc  of  their  duty  they  meet  with  refift* 

ance,  whether  from  the  prifoners  thcmfclves  in  civil  or 
criminal  fuits,  or  from  others  on  behalf  of  fuch  prif9ner8» 
they  are  not  obliged  to  retreat  as  far  as  they  c;^n  with  fafcty^ 
but  may  freely  and  without  retreating  repel  force  with 
force.  And  if  the  party  fo  reGfting  happen  to  be  killed, 
this  on  the  part  of  the  gaoler  or  his  officer,  or  any  perfon 
(pming  in  aid  of  him^  will  be  jufti^able  bomicidet    On  the 

other 
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pther  hand,  if  any  of  thefe  fhould  fall  in  the  confli£):,  this    ch.  v.  §  91* 
will  amount  to  wilful  murder  in  all  perfons  joining  in  fuch  J'j^^'^gfifi^'f' 

*  JO  tody  6y  gaolers. 

refinance.  , 

.    But  an  affault  upon  a  gaoI^r»  which  would  warrant  him 

(apart  from  any  perfonal  danger)  in  killing  a  prifoner,  muft  }^\,[  Puk/*^ 

it  (hould  feem  be  fuch  from  whence  he  might  reafonably  i^o>  '• 

apprehend  that  an  efcape  was  intended,  which  he  could  not 

otherwife  prevent.     And  Hawkins  feems  to  underftand  this  i  Htwk*  c«  %%* 

matter  in  the  fame  manner  when  he  fays,  that  if  a  criminal,  ^*  '3* 

endeavouring  to  break  the  gaol,  aflault  the  gaoler^  the  latter 

may  lawfully  kill  him  in  the  affray* 

The  law  however  watches  with  a  jealous  eye  over  the        x  q^. 
conduA  of  thefe  officers ;  and  therefore  if  a  prifoner  under  Duref$bfgaokn. 
their  care  die,  whether  by  difeafe  or  accident,  the  coroner,  ,  Haic/266. 
upon  notice  of  fuch  death,  (which  notice  the  gaoler  is  obliged  3  inft.  52. 
to  give  in  due  time,)  oyght  to  refort  to  the  gaol,  and  there.  Poll.  ch.6.f.s. 
upon  view  of  the  body,  make  inquifition  into  the  caufe  of 
the  death.     And  if  it  were  owing  to  cruel  and  oppreffive 
lifage  on  the  part  of  the  gaoler,  or  any  officer  of  his,  or  in 
the  language  of  .the  law  to  durefs  of  imprifonment,  it  will 
be  murder  in  the  per/on  guilty  of  fuch  durefs.     For  though  in 
civil  fuits  the  principal  may  in  fome  inft^nces  be  anfwerable 
for  the  fault  of  his  deputy,  yet  in  criminal  cafes  each  man 
muft  anfwer  for  his  own.adts  or  defaults.      If  a  gaoler,  Ca(kll  «ra4o«r  ▼• 
knowing  that  a  prifoner  infeaed  with  the  fmall-pox  lodged  crb«l!  2  sl^. 
in  a  certain  room  in  the  prifon,  confined  another  prifoner  ^s^-  9^1.  Tr. 
againft  his  will  in  the  fame  room,  in  confequence  of  which  Foft.  Uz. 
the  latter,  who  had  not  had  the  diftemper,  of  which  the  gaoler 
bad  noticCf  caught  it  and  died  of  it ;  this,  being  done  from 
9.'  deliberate  malignant  motivCi  would  clearly  be  murder  in 
the  gaoler* 

On  an  indi£):ment  for  the  murder  of  one  Arne,  a  prifoner  J^««  ^'  Huggwi 
in  the  Fleet,  the  jury  found  fpecially,  that  the  defendant  aStra"?!*'^ 
Huggins  was  by  letters  patent  conftituted  warden  of  the  ^^,^'  3*** 
Fleet,  with  power  to  execute  the  office  by  deputy ;  that  he  wiUam*SteT«n. 
appointed  Gibbon  his  deputy,   who   afted  as  fuch ;   that  '**"»  ^'A^if '* 
Barnes  was  Gibbon*s  fervant,  and  was  to  take  care  of  the  pen  1 177, 
prifoners,  and  particularly  of  Arne ;  but  that  he  put  him 
into  a  new-built  room  which  was  over  the  comni^on  fewer. 

the 
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ca.y.  ^9«.  tic  walls  of  which  wcie  damp  and  nnwhohfome,  and  lq>t 
ttdjiygMJ^y  k*™  without  fire,  charaberpot,  or  other  neccflary  conTe- 
I  I    oience  for  forty-four  days*  ThatBarnes  knewthe  unwholfome 

fituation  of  the  room  ;  and  that  for  fifteen  days  at  leaft  before 
die  death  of  Arne  Hnggins  knew  the  condition  of  the  room, 
he  baring  been  that  once  prefent  at  the  prifon,  and  fetn 
Arne  under  fuch  durefs  of  imprifonment,  and  turned  away  ; 
at  which  time  Barnes  (hut  the  door  of  the  room,  in  which 
Arne  continued  till  he  died.  That  by  durefs  of  the  im« 
priibnment  Arne  had  fickened  and  died.  That  daring  the 
time  Gibbon  was  deputy  Huggins  fometimes  adcd  as  war- 
den. The  Court  were  clearjy  of  opinion  upon  thefc  fads 
that  Barnes  was  guilty  of  murder.  They  were  deBberate 
aAs  of  cruelty,  and  enormous  violations  of  the  truft  rcpofed 
by  the  law  in  its  minifters  of  juftice.  But  they  a)fo  thought 
that  Huggins  was  not  guilty.  It  could  not  be  inferred  from 
the  bare  feeing  the  deceafed  once  during  his  confinement 
that  Huggins  knew  his  (ituation  was  occafioned  by  the  im«* 
proper  treatment,  or  that  he  confented  to  the  continuance 
of  it.  They  faid  it  was  material  that  the  fpecies  of  durefa 
by  which  the  deceafed  came  to  his  death  could  not  be  known 
by  a  bare  looking  in  upon  him.  Huggins  could  not  know 
the  circumftances  under  which  he  was  placed  in  the  room 
againft  his  confent,  or  the  length  of  his  confinement,  or 
how  long  he  had  been  without  the  decent  neceflaries  of  life? 
and  it  was  likewife  material  that  no  application  was  made  to 
him,  whicl^perhaps  might  have  altered  the  cafe.  Befides* 
the  verdi^  finds  that  Barnes  was  the  fervant  of  Gibbon, 
and  Gibbon  had  the  adiual  management  of  the  prifon;  and 
they  feemed  to  think  that  the  accidental  prefence  of  the 
principal  would  npt  amount  to  a  revocation  of  tha  deputy's 
authority. 

i  93-       TIL  Touching  the  Execution  (^Criminals  in  Pur^ 

Juance  of  tbt  yudgmenU 

|Haley497.  The  deliberate  uncompelled  extrajudicial  killing  of  any 

perfoOs  though  attainted  of  treafon  or  felony,  or  in  a  prse^ 
munirci  is  murder;   ua1c(s  done  U|>on  due  procefs  and 

\  3  according 
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according  to  law,  in  which  cafe  the  zGt  is  judiliable  from  Ch.v.  §9|. 
ncccffity.  Under  this  head  I  OiaU  take  the  confideration  of  J^^^**  ^ 
th^  matter  higher  up  than  the  mere  aQ  of  execution^  and  i 

examine,  !•  How  far  the  witnefles  on  whofe  evidence  the 
verdid  and  judgment  are  founded  are  implicated  in  the  rec«* 
titude  of  the  confequent  execution.  2«  How  far  the  judge 
who  pronounces  or  the  officers  who  execute  the  judgment 
are  anfwerable  for  the  legality  of  it.  3.  To  what  extent  the 
execution  muft  conform  to  the  judgment.  4.  That  the 
execution  be  done  by  a  lawful  officer. 

I.  It  has  been  much  doubted  whether  a  perfon  wllfulljr        $  94* 
giving  falfe  teftimony  againft  another  in  order  to  accomplifli  -^  to  vitmiffii* 
his  death  can  be  indi£ted  of  murder,  if  the  innocent  party 
be  convi£ied  thereon  and  fuffer  death  by  the  judgment  of 
the  law.     The  only  inftance  of  a  profecution  of  this  fort  in  ilnft.  4^ 
modern  times  was  in  the  cafe  of  Macdaniel,  Berry,  and  r^J.^mk^ji- 
Jones,  who  were  indided  for  murder,  upon  a  confpiracy  of  niei  Berry  an4 
this  nature  againft  one  Kidden,  who  was  convided  and  j^g  io'sl.  Tr. 
executed  for  a  robbery  upon  the  highway,  upon  the  evidence  446^l«»<^*»»  39* 
of  Berry  and  Jones.     They  were  all  coovi^led  upon  this  in-  on  tke  Sutaw^ 
di£lment^  in  which  the  fpecial  matter  was  fet  forth ;  but  ^^* 
judgment  wis  refpited  in  order  that  the  point  of  law  might 
be  more  fully  confidcred  upon  a  motion  in  arreft  of  judg« 
ment.     But  the  Attorney- General  declining  to  argue  the 
point,  the  prifoners  were  difcharged  of  that  indiflment. 
Mr.  Juftice  Foiler  intimates  a  (Irong  opinion  agtinil  theva* 
lidity  of  fuch  an  indi£tment,  chiefly  as  it  feems  on  the  ground 
of  its  difufe  for  many  ages  paft  ;  though  he  admits  that  ^i^-pMlrr.eli.f^ 
there  are  (Irong  paflages  in  our  ancient  writers  which  greatly  b,^c.  I'b  ,*!  0^4^ 
countenance  fuch  a  profecution.     And  we  have  the  authority  ^'-^^  >  Jitwk. 
of  Mr.  Juftice  BhckHone  for  faying,  that  the  Attorney*Gc-  4BUC.C0111. 
neral,  in  the  cafe  of  Macdaniel  and  the  others,  did  not  de*  '96*  3'***9»« 
dine  arguing  the  point  of  law  from  any  apprehenfion  that  it 
was  not  maintainable  (tf),  but  from  other  prudential  rea- 
fons  \  and  therefore  that  nothing  fliould  be  concluded  from 
the  waving  of  that  profecution.     What  the  chief  of  thofe 

{0)  The  author  h^s  beard  Lord  Mansfield  C.  J.  make  the  fame  obferv«(i  n| 
tnd  fay,  that  the  ojsoons  of  (Vrer-*!  of  the  judges  at  thac  lime,  and  his  own,  were 
flroo|ly  in  fup^urt  of  itc  mdidmcau 

prudential 
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cb.  V.  %  94.  prudential  reafons  was  he  alludes  to  in  the  fame  paflage^ 
'^*^"*  namely,  to  avoid  the  danger  of  deterring  witnefles  from  giv- 
ing evidence  upon  capital  profecutions  if  it  muft  be  at  the 
peril  of  their  own  lives.  With  rcfped  to  the  ofience  in 
foro  confcientiae,  it  is  without  doubt  as  aggravated  a  fpedes 
of  murder  as  any  that  can  be  conceived. 

$  9f  •  2.  As  to  the  refponfibility  of  the  judge  who  pronounce^^ 

w'lffif '  ^*^^  ^^^  ^^  officer  who  executes  the  fentence,  it  docs  not  fecm  to 
1  luie,  497.  be  very  accurately  defined.  Lord  Hale  fays,  that  it  is  necef- 
fary,  firft,  that  he  who  gives  fentence  of  death  againft  a 
malefa£lor  be  authorized  by  lawful  commiffion  or  charter,  or 
by  prefcription,  to  have  cognizance  of  the  caufe.  Secondly, 
That  he  who  executes  fuch  fentence  be  authorized  fotodo; 
otherwife  it  will  be  murder  or  manflaughter,  or  at  leaft  a 
great  mifpriGon  in  the  judge  who  pronounced,  and  in  the 
officer  who  executed  fuch  fentence.    But  where  their  re- 

« 

fpefiive  authorities  are  complete,   the  execution  of  fuch 

fentence  is  the  cleared  inftance  of  juQifiable  homicide. 

The  magnitude  of  the  offence,  where  the  a£t  becomes  fuch 

for  want  of  due  authority,  feems  to  depend  upon  the  degree 

of  colour  under  which  either  the  judge  or  officer  a£led  who 

1  Hawk.  ch.  18.  have  adled  improperly.    If  the  perfon  who  pronounced  the 

i  59.^  ^  *  ^''  fentence  had  no  colour  of  authority  at  all,  it  is  undoubtedly 

1  Hale,  497.      murder  in  him  and  in  the  perfon  who  knowingly  executed 

4BiacCoin.i78.  fuch  z  fentencc.    But  if  there  be  but  flight  colour,  and  the 

judge  7&tA  bona  fide  and  under  a  belief,  though  miftaken, 

that  he  Had  competent  jurifdi£lion,  he  could  not  I  think  be 

1  tiiic454.497,  guilty  of  murder.     As  if  juftices  of  peace,  whofe  commiffion 

extends  to  try  felonies  but  not  treafons,  gave  judgment  of 

death  on  an  indictment  for  treafon ;  though  this  would  be 

erroneous,  yet,  fays  Lord  Hale,  they  would  not  be  guilty  of 

murder,  having  fome  colour  for  proceeding  therein ;  becaufe 

^'^T  "l?n«  '  all  treafon  is  felony,  though  it  be  fomcthing  more :  but  thi 

ax&!  1  rem.  P.c.  it  would  be  a  great  mifprifion  in  fuch  juftices.     Yet  it  is 

Sum.  nsl^Q.     ^^^  notorious  that  their  commiflion  docs  not  confer  any  fuch 

1  Hawk.  ch.  aS.  authoxity.    If  howcver  the  juftices  had  jurifdiAion  over  the 

I  Hale  501.      offence,  and  the   proceedings  only  were  erroneous,    the 

juftices  only  to  whom  fuch  error  was  known,  and  who  not- 

withftanding  wilfully  proceeded,  would  be  guilty  of  felony^ 

and 
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and  not  the  officer  who  executed  their  fentence.  But  where  ch.  v.  §95. 
perfons  aft  by  virtue  of  a  commiffiony  which  if  it  were  ftriftly  ^^J*/"^^*  ""^ 
regular  would  give  them  full  authority,  but  it  happens  to  be  ._ 

defeftive  only  in  feme  point  of  form,  it  feems  that  they  are  >  Hawk.  ch.  31. 
noway  criminal.     As  where  a  commiflton  is  determined  by  imitf^i^Z. 
the  negleft  of  the  clerk  to  adjourn,  a  judgment  afterwards 
would  indeed  be  erroneous,  but  the  judge  who  inadvertently 
pronounced  as  well  as  the  officer  who  executed  the  fentence 
would  be  excufed. 

3*  The  execution  muft  not  vary  from  the  judgment,        ^  95. 
otherwife,  according  to  Lord  Coke  and  Lord  Hale,  the  officer  ^jf^^*  mu/t 
executing  it  will  be  guilty  of  felony  at  lead,  if  not  of  mur-  fentence, 
der.     And  therefore,  fay  they,  if  the  judgment  be  to  be  3jjft-5*'*"- 
hanged,  and  the  officer  behead  the  party^it  is  holden  murder.  454-  466.  soi. 
But  this  is  not  univerfally  true.    If  indeed  the  officer  of  his  Fo"**a6lI  V- 
own  head  and  without  warrant  or  colour  of  authority  vary  4Bi1c.Com.4054 
from  the  judgment,  he  may  be  criminal  to  that  degree.    But  4Sc'Tr!'T29t'' 
if  the  officer  have  a  warrant  from  the  crown  for  beheading 
a  perfon  under  fentence  of  death  for  felony,  and  zSt  accord- 
ingly,  this  would  not  be  criminal.     For  though  the  king  can- 
not by  his  prerogative  vary  the  execution  fo  as  to  aggravate 
the  punilhment  beyond  the  intention  of  the  law,  yet  he  may 
mitigate  the  pain  or  infamy  of  it.    And  even  without  any 
warrant*  the  common  pra£lice  in  burning  female  offenders 
before  the  zSt  of  the  30  Geo.  3.  c.  48.  was  to  ftrangle  them 
at  the  (lake  before  the  fire  had  reached  them  :  but  now  by 
that  z€t  they  are  to  be  hanged  as  other  offenders. 

4.  The  execution  muft  be  performed  by  the   proper        ^^m 
officer  or  his  appointed  deputy.    And  if  one  without  any  Mu/l  he  hy  /n- 
authority  were  to  take  upon  him  to  execute  fentence  of  {'luwi^,\h.  28, 
deaths  it  would  be  murder.  f*  9-  >  Hawk. 

ch.  51.  r.  6. 
1  Hale,  497.  Sum.  35.  4BUC.  Com.  178, 9.  Dtlu  ch.  15a 
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ch  V.  59«.  VII.  How  far  all  or  any  of  the  Cireumftances 
5^^"  e/"         treated  of  under  the  foregoing  Heads  vary  the 

"■* '  ■       Degree  and  Punijbment  of  the  Offence  of  Ho^ 

micide  committed  againjl  Majiers^  Hufbands^  or 
eccleftajlical  Superiors^  refpeSively^  by  their  Ser^ 
vants^  Wives ^  or  ecclejiqftical  Inferiors. 

$  9^*  The  ftat.  25  £•  3.  ft.  5.  c.  2.  afcertained  and  limited  tlie 

9si?ifei,T'*  ^^^°c^  of  pc^^  trcafon  to  the  three  inftances  above  men- 

c. ».«!(/« I  Ed.6.  tioned  out  of  feverai  others,  vhich  were  fo  confidered  at 
c.  12. 1. 1.  _ 

t  Hale,  377.      common  law. 

Foft.  106.'  313.  Petit  treafon,  which  is  a  fpecies  of  felonji  is  the  highell 
3^^»  7*  degree  of  murder :  ic  is  murder  aggravated  b  j  circumftancet 

1  Hawk.  ch.  31.  Qf  j^  treafonable  kind.  And  therefore  if  the  fa£i  appear  to 
rHiie,  37S.  have  happened  upon  a  fudden  falling  out,  or  in  the  party's 
*   *«»!  4»       neccflary  defence,  or  under  any  circumftances  which  at 

common  law  would  reduce  the  crime  below  murder,  it 
cannot  be  petit  treafon,  but  will  fall  under  the  fame  confi- 
derations  as  if  the  party  had  been  indi£bed  of  murder. 
And  fo  a  pardon  of  murder,  or  an  exception  of  murder  in  a 
pardon  of  all  felonies  generally,  includes  petit  treafon.  It 
only  remains  therefore  to  be  conGdered  in  what  inftances 
the  fevcral  relations  above  referred  to  are  of  force  to  deno- 
minate the  killing  petit  treafon. 

5  99*  T.  A  fervant  killing  his  maft en*   Under  the  term  mqfier 

t'HaC^So.*  is  included  roifirefs  or  his  mafler's  wife.  And  if  a  fervant 
^*j?*  V'  h  ^^^^  '^'^  mafter  after  departure  from  his  fervice,  lipon  malice 
f.  1,  3, 4.  '  conceived  befcire,  this  will  be  petit  treafon.  So  if  a  foa 
t?ift!^o?*°^'  kill  his  father  or  mother,  to  whom  he  is  bound  apprentice,, 
Keiiw.  204.  or  by  whom  he  is  maintained,  and  to  whom  he  docs  any 
Dlit°ch.'x4a.  neceffary  fervice,  although  he  receive  no  wages,  yet  by. 
reafon  of  the  feivice  he  may  be  indi£led  by  the  defcription 
\  of  fervant  within  the  a£i. 

"  .  -  • 

5  100.  2.  A  wife  killing  her  huCband  is  petit  treafon ;  but  ahuC^ 

finft  ao'.  \>^T\^  killing  his  wife  is  cmly  murder;  becaufe  of  the  obedience 
1  Hale,  3«i.      which  in  relation  of  law  is  due  from  the  wife  to  the.  huf-  . 

4BUcCoro.ao3.         •  ^  -  ,*  U%rSi 

CI  vU.  ittthoriues  fupra,  ^      i.  ♦  ,  Oana. 


Of  Bxmiclck  337 

{Petii  Treafen). 

band.  A  wife  though  divorced  a  menfa  cit  thoro  Is  ftiU  Ch.  v.J^ioo. 
withjQ  the  ftatute,  bccaufc  the  vinculum  matrimonii  fubGfts.  y^V'' 
But  a  wife  de  fa£io  is  not  fuQcient :  and  therefore  if  a  man 
iparry  a  fecond  wife,  living  the  firft,  the  fecond  is  not  with- 
in the  (latute,  unlefs  under  circumftances  (he  might  be  con- 
(id^red  as  a  fervant,  which  however  Lord  Hale  feems  to 
dpubt. 

As  to  what  (hall  be  deemed  fufficicnt  evidence  of  marriage  Eyiitnctofmar* 
IB  profecutiops  of  this  fort,  it  may  be  collected  from  the  ^^|}tie  PoTy* 
fqliowiog  cafe  in  addition  to  the  general  authorities  already  s^o^* 
in  print. 

Mary  Norwood  was  indiSed  before  Mr.  Serjeant  Burland  ***7  ^^ 
for  traiteroufly  poifoning  and  murdering  her  hufband  Jofeph  Tauotoii  Lcat 
Norwood.     It  was  objeded  by  the  prifoner's  counfel  that  p^fllj,^y^' 
tl>^re  was  no  proof  of  a£lual  Bjarriage,  and  that  fuch  proof 
could  only  be  by  producing  a  copy  of  the  regifter  of  fucji 
marriage,  or  by  fome  perfoq  who  was  prefent  at  "the  t^me. 
The  evidence  of  marriage  was,  firft,  cohabitation  j^s  man 
and  wife  for  feven  years,  excepting  three  months  withift- 
the  laCt  two  years,  when  (he  eloped  with  another  man,  but 
returned  and  cohabited  again  with  Jofeph  Norwood.     Se« 
condly,  about  a  year  before  the  murder  the  prifoner  went  to 
a  neighbour's  and  aflced  him,  whether  (he  had  better  poifon 
her  hufband  or  part  from  him,  for  one  or  other  (he  muA  do* 
Thirdly,  that  after  the  poifon  taken  (he  defired  a  furgeon  ta 
eome  and  fee  her  bu/band;  and  fpoke  of  him  to  feveral    , 
others  who  were  about  him  during  his  illnefs  by  tbe  name  of 
hufiand.      Fourthly,  the  deceaftd   after  the   poifon  taken 
fpoke  of  her  by  the  name  of  bis  vnfe.     Fifthly,  iflje  prifoner's 
brother  who  appeared  as  a  witnefs  for  her,  and  who  (ix  ySars 
before  had  lived  with  her  and*  Jofeph  Nor||bod,  fpoke  of  ^ 

knowing  them  ever  fince  tl\ey  were  married.     Upon  this 
evidence  of  the  marriage  the  prifoner  was  convi^ed  \  but 

•  execution  was  refpited  to*  have^thc  opinion  of  t*  judges, 
^d  on  the  2^\h>  of  April  1765,  at  SerjAntsMnQ,.  Lord  5 

**Mansfield,  Lord  C.  B.  Parker,  Smythe,  Bathurft,  IPerrot,  # 

Jiad  Afton  Js.  facing  all  wJk>  were  prdllnty  were  of  opinion: 

*  •  ^at  the  marris^e  was  fufficiemjy  proved,  and  that  (he  ought 

to  b^e3(ecuted«    They  faid,  this  w<9d  be  fufficient  evidence 

%\9f  a  bi(hop  to  certify  a^ma^i^e  uj^  aj^lea  of  ac  unqilSes 
idcbuplez,  &<^ .  ^        a'H   '^     ^'v  ^.  ^    ^        ^  "^ 


*^  • 


t^ 
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ciuV.  §  loi.       *2,  A  clergyman  killing  his  ecclefuftical  fuperior  to  whom 

^  he  owes  obedience  is  alfo  guilty  of  petit  treafon.  A  clergyman 

$  lof.       ^^  underftood  to  owe  canonical  obedience  to  the  bi(hop  who 

4BUcCom.203.  ojpdained  himy  to  him  in  wbofe  diocefe  he  is  beneficed/ and 

3lnft!*ao/*  '    ^^^^  *^  ^^^  metropolitan  of  fuch  fuffiragan  or  diocefan  bifliop. 

If  he  have  livings  in  two  diocefes,  the  bifliops  of  both  are 
his  immediate  ordinaries »  for  he  fwears  obedience  to  both. 

*  I 

■ 

§  I02.  There  are  acceflaries  before  and  after  in  petit  treafon^ 

^J^  as  in  cafe  of  felony ;  but  fome  diftinftions  are  to  be  noted. 

1  M$.  S0111.X18.       If  a  fervant  kill  his  mafter  by  the  procurement  of  the  wife 
\ti%\  ^^^        ^^^  ^*^  abfent,  it  is  petit  treafon  in  the  fervant,  and  the  * 
1  Htwk.  ch.  31.  ^ife  Js  acceflfary  thereto.     But  if  a  (Iranger  had  done  it  by  the 
Fit*.  Croxnp.       procuremem  of  cither  in  their  abfence,  it  would  have  been 
Juft.  19.  murder  in  the  ftranger,  and  the  wife  or  fervant  would  have 

been  acceflary  to  the  murder :  for  where  the  principal  is  only  a 

felon  the  accelTary  cannot  be  aaraitor. '   But  if  a  ftranger  had 

done  it  %  the  procurement  and  in  the  prefence  of  the  wife  or 

(Fits.  Cromp.     fervant  (and  their  bcingin  the  fame  houfe  is  in  lawa  prefence); 

''''  *  ^''  it  would  have  been  petit  treafon  in  the  wife  or  fervant,  and 

murder  in  the  ftranger :  and  the  fame  if  the  ftranger  were 

^    an  accefiary.     And  fo  if  a  fervant  and  a  ftranger  confpire  to 

rob  the  roafter,  and  ,the  fervant  be  ptefent  when  the  mafter 

happens  to  be  killed  in  the  profecution  of  the  original  dcfign, 

X  Hile«  380.       the  fervant  is  guilty  of  petit  tre^fom.    The  fame  if  the  fer- 

r  »!^^'  '^**    ^*"^  ^^  ^*f^>  intending  to  kill  a  ftranger,  kill  the  one  his  . 
Piowd.  475.        maftor,  or  the  other  her  hufband,  by  accident.     The  fame 

rule  holds  throughout,  mutatis  mutandis,  for  an « inferior    . 

clergyman  in  relation  to  his  fuperior.^ 

«»     $  v^3*       ft  Lord  Hald|Rid  Mr.  Juftitee  Fofter  fay,  that  a  perfon  guilty 
Jftiomtui  maJ     ^f  pgjit  treafon  may  be  indi£le4. of  murder ;  though  the  latter 
Foft.  315.  3»8.  thinks  it  more  advifeable  for  the  court  tofjifcharge  the  jury 
!"!***  '^r  *.      of  that  indiflkmcnt-and  orddlf*an  indiftment  for  petit  treafon    " 
6>i.  TrAa4.    to  bc  ))re£Qrred  r\^cauie  the  judgment  is  different,  and  alfo^ 
,  ^M^jufticeFof-  the  trial  in  refpeA  of  the  number  of  challenges,  which  in 
•ter,  &  rfjeaed.)  Jgtit  trcafon  is  35.     io'  ^an's  Sfe,  whoil'  ^rial  was  poft^ 
Foft.'  104. '       poned  after  he^ad  be^arraigned  upon  an  indi£lment  for 

omrder,  to  whjph  he  hW  pleaded,  vit  was  thougM  inor^ia^'''^        ,^' 
vii^able  t$  pteferjtojrimbilf  cHtrgingliim  wiJh  petit  trea^joiiy'' 
^  -    ^  gn  which  he'was  a^erwar^  clMj[ed»^Bu4  upon  ^n  in«       « 

■...♦    ,  •*  ;•  ■  *    ■  •-♦.       ■•  * 
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(Petit  Treqfon). 

diSmeht  for  petit  treafon/iF  the  killing  of  the  deceafed  with  Ch.  V.  %  toj. 
malice  be  proved,  but  not  the  relation  between  thcpaiHe^^  wr^ffT  '"^ 
or  if  the  fafi;  can  only  be  proved  by  one  witnefs,  or  by  the  - 

cxainination  of  the  deceafed  before  a  magiftrate  by  virtue  bf  iHaie,  i84.?92. 
the  ftat*  of  Ph.  &  M.  (a),  the  prifoner  may  be  found  guilty  of  bane's  cafe*  " 
murder  upon  that  indiftment,  and  acquitted  of  the  treafon.  o.B.  Ju»y  17S7. 
And  the  fame  was  done  in  Radbume's  cafe  upon  an  indi£l-  frjje  poft.  s/c* 
mcnt  and  inquiGtion  for  petit  treafon,  by  the  diredion  of  ^*  'H* 
Wilfon  J.,  which  was  afterwards  approved  of  by  the  judges 
on  a  confctence.     By  a  parity  of  reafoning,  the  prifoner  upon 
fuch  an  indidment  may  be  acquitted  of  the  treafon  and  found  >  |f*'^  37^* 
guilty  or  manflanghter. 

Like  wife,  one  may  be  charged  with  petit  treafon  tnd  an-  Foft.  319. 
other  with  murder  in   the  fame  indi£lment.  .^And  fuch  104/7^     ' 
indidment  concluding  that  they  **  felonioufly,  traiteroufly,*^***^**"*  *^" 
<<  and  of  malice  aforethought  murdered,"  &c.  is  good  for 
both,  reddendo  fmgpla  fingulis.     But  if  they  cannot  agree 
in  their  challenge  %  they  muil  be  tried  feparatelyi  the  one  Foil.  337..    . 
being  entitled  to  35,  the  other  only  to  20  challenges. 

Auterfoits  acquit,    fays  Lord  Hale,  upon  an  indiftment  *^''^h6- 

.  ..  /  ...r.  r  '.  r  ^/'^^Fo  ft.  318,9. 

for  murder,  is  a  good  bar  to  an  mdictment  for. petit  treafon^ 
and  e  converfo.  Mr.  Juftice  Fofter  however  fpeaks  with 
more  hefitation  of  the  former  cafe.  P 

An  appeal  of  deathjies  as  well  in  petit  treafon  as  In  murder.  Foft.  313. 

The  ftat.  i  Ed.  6.  c.  ia«  exprefsly  requires  two  witnefles   •    §  104. 

^  upon  the  indiftmcnt  and  at  tl^e  trial,  as  well  in  petit^eafon  ^'^"(^^  ''"^ 
as  in  high  treafon.     The  flat.  5  &  6  £d.  6.  c.  1 1.  by  general  1  fed  6.  c.  iz. 
words«ex*ending  to  all  treafons,  requires  that  the  witneffes,  a^V'-xg!^,^*?  * 
if  living,  (liall  b^  examined  in  perfon  upon  the  trial,  inopen  5&'6.Ed.6.c.iu 
coy t.     For  the  fuller  confidcration,  of  which  ftatutei  I  niuft  *5^*  ^-^^^  ^ 
refer  to  the  chapter  upon  high  treafon.     The  ftat.  vSch.  Ph.  ^^\^)i^I*I^' 
8c  M.  c.  10.  enabling,  that  the  trial  for  any  treafon  ihall  be  c.  10.  f,  7. 
according  to  the  c&orfc  of  the  common  law,  includes  petit  ^*2!\'Htlc*7i6« 
treafon ;  and  it  feems  to  follow  frOM  thence  that  the  trial  per*  Foft.  337.  ^ 
medietatem  lingux  is  taken  away,  which  is  the(K)piRiou  of  ^ 

y  Mr.  Juftice  Fofter.  ^  ^  ''  ..  -^ 

As  to  other  general  matters  relating  to^etit  treafon  and 
murder,  riiey  af^&)nfidered  undapthe  ^^propria^c  branches      ^ 
of4he  gener^head  of  Homicij^e.  ^ncfc  nlifprifion  of  petit 
Ihafon  is  included  und^r  tht  formtt^(«ralp|le  of  mifpri-  Ante,  139. 
fion^  tr^safon.  ^  ^   4^"^     '^  ^ 

*     {a)  Sc.  z  &  1  Fb.  ft  M.  c.  A  and  2  &  3  Ph.  &1i«G.  zo.  extendbg  oaly  f^.f 
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M^m'     Of  the  Indiamnt^  and  Appeal,  and  Evidemee. 

I  ■        The  peculiarities  in  the  form  of  indiAments  and  appeals 

$  105.       for  homicide  relate  principally  to  the  manner  of  defcribin^ 

Gntrmlruiir*      (}^  f^fj  whcrcby  the  death  was  occafioned,  and  the  evidcooe 

applicable  thereto :  but  I  (hall  alfo  advert  to  fome  general 
mles  touching  thefe  matters. 
JuJiamentfir  In  moft  K^kt  vAttxt  jttUice  requires  that  a  man  fliould  te 

T^Lfa^Aom"  P^^  upon' his  trial  for  killiag  another,  it  is  ufual  (and  proper, 
"'$•  if  there  be  any  doubt)  to  charge  hkn  in  the  indi^ment  for 

ft  Hale^  60. 1 5S.  tnurdcr,  becaufe  in  many  inftances  it  is  a  complicated  qoef* 

tion ;  and  no  injury  can  thereby  happen  to  the  indi?idiial  at 

aiH  cbmparaUe  to  the  eril  e^^ample  of  a  lax  adininiftration  of 

jtrftice  in  this  refped :  for  the  vcrdifl  and  judgment  wiU 

'Hill  be  adapted  to  the  natare  of  th^  offence,  fuch  as  it  af^ars 

upon  the  evideirce.     And  where  a  party  is  committed  upoa 

i^ije  LatcB.  11.  fm*jj  3  chaise,  he  may  be  brought  up  by  habeas  corpus  before 

c«.£atr/356.b.  the  court  of  K,  64,  and  if  .1  clear  caK  be  laid  before  the 

court,  whereby  the  homicide  appears  to  be  either  jodifiable 

,  or  esftufable,  they  will  upon  view  of  the  depofitions  and  00m- 

.  initment  adiv^it  the  party  accuftd  to  bail ;  as  in  Mrs*  Barney '« 

MS.Traqr,    •  ^fe,  {temp.  W.  3.)  where  the  charge  clearly  appeared  to  be 

groundlofs.     But  juftices  of  peace  ought  not  to  bail  in  fuch 

f."*v  ^'  '^'  ^'  *^f^*>  *>**'  fliouM  oonAnit  till  the  next  toming  of  the  juaices 

aHak>  158,       of  gaol  delivery.     And  even  where  the  offence,  if  fpeci^lly 

'    prefen ted,  would  be  (hort  of  felony,  the  prifoner  if  charged 

with  murder  has  this  advantage,  "^at  an  acquittal  therecf 

is  a  perpetual  bar  againft  any  other  indidment  for  the  fame 

*       ^         death.  .    * 

a^^\i6.  ^^  appeal  lies  for  homicide  lefs  than  m^flaiigfater. 

^^ji  Oh  every  charge  o|  murder,  the  fa£l  of  killing  being  *firft 
Pr^vOT/^t^^  proved,  the  laW  prefumes  it  to  have  1>ecn  founded  in  malice 
'/i0ifkinHig.  until  the  contrary  appear:  and  therefore  pll  circumftances 
f  riLV45  *^'i.  *'*^8^^  ^  ^*y  of  juftlfitation,  cxcufe,  or  alleviation,  muft  bte 
Kei,  a?.  50.  proved  by  the  pvybnerjlunlefs  they  arife  out  of  the  eviriepde 
i.^1^^^^'^''  produced  againft  him..  Upon  the  truth  of  ihefc  faAs  fo  * 
4Biac.Co^^2ox.  alleged  the  jury^ alone  are  to  decide;  but  whether,  taking 
Ante,  f.  la.  .^^  ^^  h|^tnie,  #  hotoicide  be  juftific^,i/xcufed,  ^r  allevU  *  ^ 
lited,  is«a  i^iatteiVII*^  opoti  which  the  ju^ou^t  to  be 
guided  by  thlhlireftio4|K  tHe  cowW  '^  *  v  ^* 


•  • 
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(HidiffmeHtf  Jtpfial^  and  Evidiwe). 

As  to  thi  Form  of  the  IndiUn^nU 

It  is  eflentialljr  neceflary  to  fet  forth  particularly  the  man-  ch.  V.  %  107* 
ncr  of  the  death,  and  the  means  by  which  it  was  effe£led }      ***^*^ 
and  an  omiffion  in  this  refpcft  is  not  aided  by  a  general       t  ^^.^ 
coocluGoo,  that  the  defendant  fo  mur4eri!d,  &c.    This  in  sHaw^.«h.23. 
the  cafe  of  an  appeal  is  neceflary,  not  only  at  the  common  ^i^Xt\  57. 
lawt  but  by  the  ftat*  of  Ghmefier^  c,  9*  which  exprefsly  re^ 
quires,  that  it  (hall  dtclare  the  dad*    And  thereforq  if  a  a  h^,  if  5. 
pcrfo9  be  indited  or  appealed  for  one  fpecies  of  killing,  as  ?Bkc.C(Hn.i96, 
by  poifoning)  be  caaooi  be  convi£led  by  evideocc  of  a  totally  ^  ^«"^'  ^^*  S^' 
different  fpecies  of  death,  as  by  ihootingt  ftarvutg,  pr  ftraog*  ^'j^  »^^ 
ling.     But  if  the  mean  of  death  proved  agree  in  iiibftaaco 
with  that  charged,  it  is  (afficient.    Thus  where  the  deadi  is 
oecafioned  by  any  weapon,  the  name  or  defcription  of  that 
weapon  ought  to  be  ftated  \  yet  if  it  appear  that  the  party 
were  killed  by  a  different  weapon,  it  niaintains  the  indi£k^ 
ment :  as  if  a  wound  or  bruife  be  aHegcd  to  be  giren  with  A 
fword^  and  it  prove  to  be  with  a  ftaff,  or  axe,  this  diflerence 
is  immateriaU     And  the  fanae  if  the  death  be  laid  to  be  by 
•ae  feet  of  pc^oning,  and  it  turn  out  to  be  by  another:  but 
fome  ix>rt  or  other  mud  be  alle^d  in  the  indiament ;  which 
ought  in  this  as  well  as  all  Other  refpefis'tQ  be  as  ciofely 
adapted  to  the  truth  as  pofiibfe.    In  Sharwiii*s  cafe  the  in-  sbaAMla*t  qtfe, 
didment  was  for  aflauhiog  one  with  a  certain  ofleofive  wea(»  ^'/''^*^e^*'* 
pen  commonly  called  a  woodin ^aff^  with  a  felonious  defign  GouUj. 
to  rob  him ;  and  it  proviid  to  be  with  a  ftooe ;  and  hdd  well^ 
upon  a  conference  between  the  judges :  for  they  produce  tb^  in  Mich.  T. 
iame  fort  of  mifchief,  namely,  by  blows  and  braifesi  and  siaur  j^^* 
this  wouici  be  fuiScient  on  an  indi<£lment  for  murder. 

<  Where  the  death  is  oecafioned  by  an{  inftrument  holdw       (  icS* 
in  the  hand  of  the  party  killing  at  the  tiijje,  it  (hoiild  be  fv  ^^  '^lul!/X 
alleged.}  which  is  either  done  by  ftating  that  it  was  holden  trndtbevaiutoj 
in  both  hands,' or  in  the  right  or  lefit  hand ;  though  I  do  not  '''    .     « 

^  ■  %  rttlC|  195* 

find  the  ^ipimaa  for  this  partiaularity;  and  Hawkins  does  f^^xHawk.- 
ttot  mention  this  in  enumerating  the  neceffary  aequifites  in  a^i  j^^^*'^' 
fui  nppeal  or  indiAment,    Reguflttly  alfo  the  valjue  of  the 
infttiimeot  Ihould  be  ftated,  or  elti^  it  fbould  be  alleged  to 
be  of  no  value?..  The  reafon-of  which  ^  that  the  weappp 
whBieby  the  4^tb  oi  g man  is  cauf^d  is  ^dcpda|id  forfel!^ 

.    _.     '  z^  :,"  V.      .         to 


.» 
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Ch.  V.  4  io8.  ^^  ^^^  '^'"S  *  ^^^  ^^^  townfiiip  ihall  be  charged  for  the 
By  wbdt  hjiru'  valuc,  if  delivered  to  them.  But  this  feems  not  to  be 
hoidcM.  eflcntial. 


•    $  1 09.  Where  the  death  is  occafioned  by  a  wound,  bruife,  or  other 

^Jiiing  tkt  afTault,  the  ftroke  (hould  be  exprefsly  laid.  For  want  of . 
^z  Haie»  184.  ^i^  an  indi£lment  dating  that  the  party,  of  malice  aforc- 
^""?;.*°7-  ^  thought  murdered  or  gave  a  mortal  wound,  without  faying 
X  fiuiftr.  X14!  that  hcjlruckf  &c.  was  holden  bad.  Yet  Hawkins  obferves^ 
aitft  "^'^'^^  that  in  Croke's  report  this  opinion  fcems  to  be  queftioned : 
2  Hawk.  ch.  23.  and  adds,  that  he  finds  no  reafon  given  why  that  word  {houl4 
635!  Dy?Qo*^'  ^^  °^  ^^^^  abfolute  necelTity,  it  not  being  fo  much  as  pre- 
Long*t  cafe,  tended  in  Long's  cafe,  which  feems  to  be  the  chief  founda- 
5   o.  I2S.  ^      ^j^j^  ^£  ^1^^  opinion^  that  it  is  an  appropriate  word  of  art : 

but  that  all  that  feems  there  contended  for  is,  that  where  the 

,    death  is  occafioned  by  any  external  violtfpce  coming  under 

'^V         the  notion  of  (Iriking,  it  muft  exprefsly  appear  that  a  ftroke 

was  given;     However  Hawkins  fays,  that  it  is  not  fafe  to 

MS.  Ttuj,  55.  omit  the  word  where  the  faA  will  warrant  it.    Of  courfe  it 

cannot  be  neceflary  in  the  cafe  of  poifontng,  ftarving,  or  the 
like,  where  no  a£lual  force  is  exerted  or  aQ^ulc  made. 

$n  TOf  It  ought  to  be  fliewn  in  what  part  of  the  body  the  dc* 

Delcr.ption  of  ccafcd  was  ftruck  or  Wounded  when  the  killing  is  of  that 
aHaie,  1515.  fort.  Therefore  if  it  be  faid  to  be  on  the  arm,  hand,  or 
f  80!*^  ^*  *^  ^^^f  without  faying  either  right  or  left,  it  is  not  good  :  or  if 
4C0.  40.  b.        it  be  only  faid  atout  the  bread.    And  if^tij  of  the  wounds  be 

laid  with  uncertainty,  the  laying  of  others  with  fufiicient 
certainty  will  not  help*  the  indi£tmen((  if  there  be  a  general 
conclufion  that  the  p^rty  died  of  the  wounds  above  men- 
tioned.  But  where.there  is  a  fufficient  certainty,  the  addition 
of  a  further  uncertain  defcription  of  the  fame  wound  will 
not  vitiate  it }  for  the  latter  may  be  r^j<r£led  as  furplufage. 
•  s  Hale,  186.       Regularly  too  the  length  and^depth  of  the  wound  is  to  be 
C  Sr*''  '**'*^'  (hewn  i  but  this  is  not  neceflary  in  all  cafes,  as  where  a  limb 
»in(t  3;8.        is  cut  oflF,  or  the  death  be  efTe£led  by  bruifes  :  and  if  a  nun 
\  <>-4*'  »•       jjg  f^Q^  Qj.  y^J,  througlrthd^body>  it  feems  fuflScient  to  faj 

that  the  defendant  ftruck  the  perfon  killedun  luch  a  part  of 

fak  tfbdy,  and  gam  him  in  futh  a  part  a  mdrtal  wound,  pe- 

iHale,  i86.       pctraiing  into  and  through  his  body.    But  in  regard  to 
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much  of  what  is  faud  above,  this  is  to  be  noted,  that  though  ch.  v.  §  no. 
the  manner  and  place  of  the  hurt  and  its  nature  be  rcquifitc '^^'"^  «^ 
to  be  dated  as  to  the  formaiitjr  of  the  indictment,  and  it  is  •  -, 

fit  to  be  done  as  near  the  truth  as  may  be ;  yet  if  upon  evi- 
dence it  appear  to  be  another  kind  of  wound  in  another 
place,  of  which  the  party  died,  it  is  fufficient  to  maintain  the 
'indi£lment.     The  reafon  dated  in  the  books  for  requiring  PUt  %  Hiwk. 
this  minute  particularity  is,  that  the  court  may  fee  that  the  2^inft!\^8V* 
wound  was  of  fuch  a  nature  from  whence  death  might  en-  4 Co.  40.  b* 
fue.    In  all  cafes  of  doubt  therefore  a  ftatement  fufficient 
for  that  purpofe  feems  to  be  enough. 

But  in  all  cafes  the  death  by  the  means  dated  muft  be       §  in.  ^ 
pofitivcly  alleged,  and  cannot  be  taken  by  implication:  and  ^'^'f  ^. •**"* 
therefore  where  ihe  mean  of  death  is  alleged  to  be  by  any  itgfd. 
ftroke,  the  inditftment  (hould  proceed  to  aver  that  the  pri-  *  "■^»  **^* 
foner  thereby  gave  to  the  deceafed  a  mortal  wQund  or  bruife  '  Hawk.  ch.  %%• 
whereof  he  died  ;  or  where  by  poifon,  after  dating  particu-  kd.'is5!^' 
larly  the  manner  of  the  poifon's  being  adminidered,  that  the 
party  died  of  the  poifon  fo  taken  and  the  ficknefs  thereby 
occafioned.     Merely  dating  the  death  to  be  by  means  of  ra*  Lad'tcare^Eailer 
vifliing  an  infant  (waving  the  quedion  whether  fuch  a  mean  j23iJhJ^id**M 
of  death  could  be  deemed  murder),  without  any  allegation  atSerjeancsMim, 
that  the  wound,  bruife,  or  hurt  was  mortal,  was holden  not  ^c ^dMs!* 

to  be  fufficient.  *    Could  j.  Leacfa. 

9i.S,C* 

It  is  necefiary  to  allege  the  time  and  place  as  well  of  the       (  112. 
wound  as  of  the  death  ;  the  latter  in  order  that  it  may  appear  TtmtadfUieei 
that  the  offence  is  cognizable  by  the  cdurt  before  lyhom  the  \viwi^^,yj, 
party  is  tried.    And  wh"cre  by  the  (^^tt.  2  &  3  Ed.  6.  c.  24.  the  ^-  ^'  »  ""^k. 
party  is  indifted  in  the  county  where  the  death  happened,  90.  91*.  *  ^^* 
though  the  droke.  were  given  in  another,  yet  ought  the  |^"*49-53* 
droke  to  be  alleged  in  the  county  where  it  really  was.     The  poft.  r.  133. ' 
dat.  of  Gloucedcr,  (6  Ed.  i.  c.  9.)  requires  alfo  the  viU  or  J^fe'^croTEUa. 
town  to  be  named  in  appeals.    The  like  rule  is  to  be  ob-  73^- 
ferved  in  the  indiament  of  offirnders  under  the  dat.  28  H.  8.  *  ^^  ^'^' 
c.  15.  and  33  H.  8.  c.  23.  for  murd^s  committed  on  the  fea 
or  in  other  places  there  named ;  th?  oflFence  mud  be  alleged  ^Jl^P'*»  ■"** 
where  committedl    The  refpe£live  tunes  of  the  wound  and  416.  s. 
death  are  alfo  required  to  be  fliewn  in  oMer  that  it  may  ^  \^^^^'  ^'  ^'* 

Z  X  '  pear  3  laft.  53. 
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llnSSituitti  A^ul't  and  Emdtme). 

Ch.  y.  t  ii».   pear  that  the  deceafied  died  within  a  year  and  a  day  from  the 

'^      ^**    ftroke  or  other  caufe  of  death ;  in  the  computation  of  which 

«  Jr^«  u^*.       ^^^  ^^T  ^"  which  the  zGL  was  done  (hall  be  reckoned  the 

4Biac.C0m.197-  ^rft.    This  may  be  done  either  by  dating  that  he  died  in- 

725'.  a.**     ^     ftantly  of  the  wound,  or  that  he  languifhed  of  the  fame  till 

the  day  mentioned,  when  he  died  of  tKe  faid  mortal  wound.  . 

The  fame  law  as  to  the  computation  of  time  holds  m  the 

cafe  of  an  in^uifition  of  felo  de  fe.     But  though  the  day  or 

year  be  miftaken,  yet  it  is  not  material  \  if  it  appear  by  the 

evidence  that  the  death  happened  within  the  time  limited  ; 

.    without  which  the  law  does  not  attribute  the  death  to  the 

6kd.  T.  c  9.      ftroke  or  poifon.    In  appeals  indeed  the  flat,  of  Gloucefter, 

f  "'Ib^  87  ss!  ^*  9*  requires  alfo  the  hour  to  be  ftatcd ;  but  it  has  been 

%  Xaft.  ii%.       hddcn  that  an  omiflion  in  that  refpe£l  is  not  fatal ;  becaufe 

the  common  law  did  not  require  it,  and  the  ftatutc  is  in  the 

affirmative.     Tet  the  ufual  way  is  to  allege,  that  the  fa£k 

was  done  about  Juch  an  hour :  but  a  variance  in  the  evidence 

<  is  hnmaterial.    That  (latute  alfo  requires  the  year^  and  tione 

of  the  king's  reign,  to  be  given  to  the  ftroke  and  death* 

>^Y^.  ^^  ^  ^^^  ^^"  ^  deemed  fufficicnt  evidence  of  tike 

JEtndtncetfifgUi  death  having  happened  from  any  prior  injury;  it  is  obfeir-^ 
'pmcsujtaiugcd.  j^y^  ^^^  though  the  ftrokc  were  not  fo  mortal  in  itfelf  bnt 

ride  references        .      '  °  1  1       ^^  t  t        -  « 

to  i»ii  tcb:\on.  that  with  'good  cate  and  under  favourable  circumftances  the 
'  ^ei'  **^*  P^'^y  might  have  recovered ;  yet  if  it  were  fuch  from  whence 
M5.  Kiumce,5^.  danger  migb(enCue,  and  the  party  neglected  it,  or  applied 

ine&cacious  medicines,  whereby  the  wound  which  at  firft 

was  not  mortal  in  itfelf  turned  to  a  gangrene  or  produced  a 

fever,  whereof  he  died,  the  party  ftriking  fliallanfwerfor  it> 

boin^  the  mediate  caufc  of  the  death.     This  was  holden  in 

KeVtcafe,        Rew's  cafr,  which  w^  afterwards* agreed  to  be  law  at  the 

J^  *^        V   bid  Bailey  by  Lord  Ch.  J.  Parker  and  Tracy  J.    The  fame 

tt&t  holds  if  a  man's  death  be  haftened  by  a  ftroke  which  irvi- 

ta^^  and  iacreafes  a  difeafe  whic^  be  bad  before,  though 

pofiibly  he  would  otherwife  have  died  in  a  fliort  time  \  ioi^ 

Us  ftoUe  C.  J.  (aidj  an  o&oder  of  fuch  a  nature  fliall  not  ap» 

fTortiR^n  his  own  wrong.    Bi^t  if  the  ha»t  'given  were  not 

dangerous  in  itfelf,  but  with  iU  application  or  otherwife  the 

party  die ;  and  it  clearly  appear  that  ^e  deftth  was  owing  to 

1.  iiiich  ^ppU^sRiioa  aud  not  to  the  hurt  reccivec^   though 

admi- 
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(iMEAxmr,  ^Ippetd^  and  SvUemx). 

-adtiiittUtfeted  in  confeqtience  of  futh  haiti  Jt  U  not  ho-  ch.  ▼.  §ft}. 
ttttcide.  •  rf^'^'"^ 

If  the  tiame  oF  the  deccafed  be  not  known ,  it  may  be  hid  #  J  1 14. 
t»  be  a  certain  man  to  the  jurors  unknown.     But  in  an  ap-  ^'^y^*^' 

.1.  «^r  1  i-j  aH4k,  181.  6. 

peal  fait  name  muft  b^  mewn,  for  none  but  the  widow  or  ^  Hawiuch.  23. 
heir  can  bring  fuch  appeal.     But  it  is  not  ncceffary,  though  ^'^*;\*^mi*<5' 
nfval,  to  allege  that  the  party  ftiicken  Jth^s  in  the  peac^  of  4C0.41.  b. 
God  and  of  the  kin^. 

It  is  tery  onviTual  and  always  nnneccffary  to  (late  more  of       j^}S' 
the  fpecial  ciitumftances  of  the  cafe  in  an  indidment  for  j^^^J^,^^^^, 
i^Mrder,  than  wimt  are  comprifed  in  the  rules  here  fpectfied, 
Neverthelefe,  if  an  indidment  fet  forth  all  the  fpecial  matter  %  Hawk.  €^46. 
in  rdped  whereof  the  law  mtplies  malice,  a  variance  be-  |^ ^Jj^^n-.,       * 
tweea  the  indvftment  and  the  evidence  is  not  material,  pro-  caibv^Co.^ 
irttled  the  fnbftance  of  the  matter  be  fbniid.    As  where  an  ^' '' 
imficnncnt  tor  chc  mvrder  of  a  icrjeant  at.  mace  m  iJoAdoOy 
^xm.at  arreft,  fuppofed  that  the  (heriffmrade  a  precept  to 
Yttch  ferjeant  for  the  arreft ;  nnd  npoti  Ihe  evidence  it  ap- 
peared that  there  was  no  fnch  precept^  "bat  that  the  feijeant 
made  die  arreft  ex  oficio  at  tlie  pkiirmfF*s  reqiicft  upon  the 
<fntry  df  the  plarnt,  according  to  the  cnftom  of  the  city: 
for  the   fpbftance  of  the    matter  was,   wfaetlier  Ac  de- 
fendant killed  an  officer  in  the  lawful  eicecutioa  of  legal 
•proceis. 

« 
The  ad  by  which  the  death  is  tiocafioned,  whether  it  be  by  '^    (  1 15. 
means  x)f  any  afTiiik  or  force  apon  tiie  periao,  or  by  craft,  as  Terms  •/  an. 
poifoning  dr  the  like,nnufft  not  onljr  be  ftated  tobe  doneield-  ^^^^  tt^ 
nioufiy  in  common  >orfth  other  indidmentf  0/  appeals  for  >^^»  7-  34? 
felony,  but  mud  be  alleged  to  be  done  tf^atheittfoMlfaygit,  aHawi.  Ib.^^ 

in  orrdcr  to  cOnfticitte  the  offence  mw^der.     And  it  is  equally  ^7-  83* 

*      '  «i.  25. 1. 55. 

neceffary  to  (late  that  the  defendant  mi/r^fr^J  the.  decqafed  ;  4(BUc.Com.307. 
for  cUis  is  a  term  of  art,  and  cantiot  be  xHherwife  exprefled,  ^;J*^^'  ^ 
An  iMi^kitient  for  aaaoibMigbtormcidy  charges  that  the  de-  Ms.6jliei,43. 
fendant  felonioidy  Jlew  or  killid  the.  deceafed.  AikI  dieadi  t)f^;.i65:«. 
by  silifadTeattme  or  ^haacemcdky  is  cbaaged  lo  have  been  4  Co.  39.  b.  4i« 
done  cafmdfyj  afd  ty  mitfirtune^  Mi^mm0  thivM^f  the  dt*  xLi!,^^o.i^6. 
tfniisnu    If  ^xl  hsfiiiftmrm  bnielj^  i^e  dtat  the  mortal 

-^  ftroke 
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{bidiBment^  jlppeai^^and  Ewdenee). 

y 

ch.v.  §ii€.   ftroke  was  gistn  felonioujljy  or  that  the  defendant  murdired^ 

*'*'^  &€•  Without  adding  rf  malice  aforethought ;  or  if  it  only  charge 

that  he  killed  or  Jlexv,  without  averring  that  he  murdered  the 

«•    deceafed^  the  defendant  can  only  be  convifled  of  manfliiugh- 

Foft.  256.  ter.     In  appeals  it  was  formerly  the  courfe  only  to  charge 

Saifn^.^7S-'b.^  the  fad  to  have  been  done  nequiter  et  in  feloniii  omitting 

79.  b.  Jitd^ndi    «  of  malice  aforethought/'    But  other  and  later  precedents 

Co.  BotTi  53.  b.  foyow.the  form  of  indictments  for  murder ;  which  now  feems 

56.  b.  57*  59*    the  proper  way.    In  petit  treafon  the  indidlment  or  appeal 

1  Hale,' 178  184.  further  charges  the   hOt   to  have  been  done   traiterouflj. 

aHtwk.d1.23.  'W'here  the  indidment  charges  that  A.  felonioufly  and  of 

his  malice  aforethought  afiaulted  B.  ana  with  a  fword,  &c. 

then  and  there  ftruck  him,  &c.  the  firft  allegation  of  **/e^ 

lanioujlj  and  of  bis  malice  aforethought  applied  to  the  aflault 

runs  alfo  to  the  ftroke,  to  which  it  is  eflential.    An  indiCiment 

M«y  Nkboi.  *  agaiuft  Mary  Nicholfon,  for  poifoning  Elizabeth  Atkinfon^ 

K^k^'oi^'*  ftated  that  the  prifoner  'ydid  wilfully,  fehnioujly,  and  of  her 

bam  Sum.  AC    malice  aforethoug^f  mix  poifon,  viz.  white  arfenic  with  flour 

«798#  MS.  Jud.  ^jjj  ^y^^  ^jjjj  \Ti\tTLX,  that  the  fame  fliould  be  afterwards 

baked  and  eaten  b|  the  deceafed,  and^t,  faid  flour  and  miUt 

fp  mixed  with  the  poifon  as  aforefaid  did,  with  the  intent 

Upon  a  confer-    aforcfaid,  then  and  there  deliver  to  the  deceafed^  &c.     This 

}udgei^6(hNov.  was  holdcu  fufficicut  by  all  the  judges,  without  adding  the 

V^^*Q\^^     words  "  felonioufly  and  of  he^malice  aforethought**  again  to 

^       '  '       to  the  allegation  of  the  delivery  of  the  poifon.    For  they 

Gonfidered  that  thofe  words  firft  mentioned  ran  through  the 

fubfequent  allegation,  coupled  as  they  were  by  the-  word 

f  and,  and  the  words  then  and  there.     In  the  fame  cafe  it  was 

alfo  ruled  that  the  allegation  of  fuch  delivery  of  the  poifon 

|t    to  the  deceafed  was  proved^  bv  (tewing  that  the  prifoner  put 

the  poifon  In  a  pudding  meal  which  was  in  a  bowl  in  the 

^.  milk-houfe,  from  whence  it  was  taken  by  the  decea(ed  as 

uAial  to  make  the  pudding  for  the  family,  and  afterwards 

'  ^   .  catep  by  her. 

33H.  S.c.  S*.  The  words  <<  vnth  force  and  arms**  are ^  not  necefl'ary  in 

rssrch^fls!^*  ^^  sippcs^l  s^ny  niore  than  in  an  indiAment  for  this  oflence, 
r.  90, 91 .      V  ^  being  fo  fully  implied.  v 

For  other  general  requifites  of  an  indidment  for  the  va- 
.      rious  kinds  of  homicide  in  common  with  other  offences^ 
I  refer  for  brevity  fake  to  the  general  head  of  Prcfecution 
by  indiAment. 

If 
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(InJiSiment,  Appeal^  and  Evidence).  '  • 

If  the  bill  of  indidlment  be  for  murder,  and  the  grand  jury   Ch.  v.  §  116. 
TCturn  it  only  a  true  bill  for  manflaughter,  and  ignoramuses     ^'"*  ^*^' 
to  murder,  the  ufiKtl  courfe  has  been  faid  to  be,  in  the  prefence  jtitgrJthns  hy 
of  the  grand  jury,  to  ftrike  out  "  malichujlf*  and  "  of  malice  g*-^  jury  on 
aforethought**  and  the  charge  of  murder^     Though  Lord  Hale  »  Htie,  i6«!*^* 
thinks  it  better  to  prcfcnt  a  new  bill  to  them  for  manflaugh-  >  RoA*- Rep»+o8. 
ter.    And  though  the  fame  indi£lment  may  charge  one  with 
murder  and  another  with  manflaughter,  yet  certainly  if  >  it  Cuj^mc^u, 
charge  both  with  murder,  the  grand  jury  cannot  find  it  a  Poft^  «'<^^^ 
true  bill  againft  one,  and  manflaugHler  as  to  the  other ;  but 
it  is  a  good  finding  againft  the  one  for  murder,  and  there 
ought  to  be  a  new  bill  againft  the  other  for  manflaughter.  * 

Finally,  the  murder  is  charged  upon  the  party  by  way      $117.     ^ 
of  conclufion,  and  as  a  confequence  from  the  antecedent  -^'^•«Aifc«. 
matter,  which  is  pofitively  alleged,  to  the  following  cffcck  :  f.88.clLi5.f.55! 
**  and  fo  the  faid  A.  him  the  faid  B.  in  manner  and  by  the  ^^*  "5- 
"  misans  aforefaid  felonioufly,  wilfully,  and  of  his  malice 
*<  aforethought  did  (poifon)  kill  and  muider/'    Tlyefame 
conclufion  feems   now  to  be  the  moft  proper  in  appeals.  Aote,  346* 
And  fuch  a  general  conclufion  is  peculiarly  applicable  where  *  _■*       •*^' 
the  ftroke,  &c.  is  at  one  time  or  place,  and  the  death  at  iHiie,4i7. 
another;  but  in  thofe  cafes  if  the  day  be  fpecially  alleged,  iHawk!ch.«t/ 
it  fl\puld  be  that  on  which  the  party  died,  and  not  that  on  ^*  ^S* 
which  he  was  ftricken ;  for  it  is  no  muMer  till  he  die  s  and 
if  it  be  otherwife  averred  it  is  naugl|^  ' 

With  rcfpeA  to  offenders  againft  the  ftatute  of  fta^bing,       $  US', 
(i  JflA  I.  c.  8.)  it  is  faid  to  htve  been  ufual  to  prefer  two  in-  ImnamMmjIst, 
di^ments,  one  for  murder,  and  the  other  for  m^nflaughter  i  jaT  ^  c.  8. 
under  the  ftatute  i  and  to  put  the  prifoner  to^lead  to  both ;  >  Hale,  468. 
and  to  charge  the  jury  with  the  indi&ment  |pr  murder.  3^'. 
.  But  as  all  the4'ub(\antial  purpofes  of  juftice  maybe  anfwered  ^^^  *^9*    • 
by  either  of  tfattfe  indiflments,  I  fee  no  reafon  for  this 
pra£%ice.    The  indiftment  for  killing  under  the  ftatute  muft 
be  fpecially  formed  purfuant  thereto,  in  order  to  ouft  the  ^ 

prifoner  of  his  clergy ;  namely,  that  be  did  with^t  fword^ 
&cc,Jlab  the  deceafed,  be  having  n$  weapon  drawn,  nor  having 

Jlruck  Jirjl  i  otherwife  it  will  be  but  manilaughter  at  com- 
mon law.    And  it  alfo  feems  neccflary  to  allege  the  death  Ante,  r.  i8«      \ 
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ch>  V.  j  iiS.  of  the  party  within  fix  months  after  the  ftab  or  thruft»  ac- 

OMfl^t.  ifft^   cording  to  the  requifition  of  the  ftatute^  or  at  leaft  it  (boold^ 

'         fo  appear  to  have  been  upon  the  face  of  the  indidment. 

Yl^gt^eraiiitie  jjow  (sLT  any  OQiiifions  in  thefc  refpe^ls  may  be  fuppiied  by 

U^^man.         >  recital  of  the  ftatute,  or  an  apt  coQclufion^  will  be  noticed 

in  another  place. 
^1  Haie,468,469.      But  tho^h  the  in<li£ime«t  nfvally  conclude  *<  againft 

\  X^'^^^'  ^^  ^^^^  ^^  ^^^  ftatute,"  and  therefore  it  ia  bcft  to  follow 

ch.  i5#r.  J15.    the  common  ufage,  yet  fuch  conclofion  is  not  neceflary,  be« 

.  Poft.  349.         eaufe  the  ftatttte  makes  &o  new  offence,  but  only  takea'away 

Ante,  f.  aS.  *c.  dergy  from  the  old  one.    From  hence  too  it  follows  that 

if  the  ofence  be  taken  ^ot  of  the  ftatute  by  the  CYidence^ 

yet  the  defendant  may  be  found  guilty  of  manflaughter  at 

•  common  law  notwithftanding  fuch   conclufion.     On  the 

other  handi  a  convidioa  on  this  ftatute  has  been  holdea 
j«hn  CowitiMi's  fufficient  to  anfwer  the  inqui(itton  for  murder.  John  Cow« 
^'  5!:Jf '        land  was  indiAed  on  the  ftatute  (or  kiUirur  Andrew  Skan* 

Dec.  \^QO^  per        ^  ^w 

Turton  and        Diogy  and  was  at  the  iame  time  charged  on  an  indi^bxieiit 
Forfter's  MS.^^  fiof  mu|rder,  and  pn  the  coroner's  inquifition  for  the  fame^ 

and  being  found  guilty  on  the  itatut^  he  had  judgm^t  on 

all  segetfaer. 
CiiTij,  No  other  b^ag  oufted  of  clergy  by  the  flatote  but  he  who 

m  ii2?  w'      ^"^""f  **^  ^'  t^rufts,  the  faft  muft  be  laid  truly.  Where- 

I  Hawk  ck$o.  fore  if  A.  be  indited  for  (tabbing,  and  B.  and  C.  for -aiding 

Po^  f.  III.      ^^^  abetting ;  and  it  be  found  that  B.  gaye  the  ftroke^  apd 

that  A.  and  C.Vcfc  4Ning  and  abetting ;  not  only  A.  anii 

C,  but  B.  alfo,  (hall  have  their  clergy  \  becaufe  the  indi£t- 

iliefit  iyrings  him  not  within  the  ftatute  \  but  they  may  all 

(LaiCornwaint^s  be  found  guilty  of  manflaughi^  at  common  law;  aa  JIL  and 

cafc,Dbm  pjiK.  c.  might  be  if  A.  had  been  pwwed  io  have  ftabbed  thf 

167S,  asu  Tr.  *    **      ;         ,  »^ 

730.)  pBrty  a84aid ;  m  which  cafe  A.  would  be  oufted  of  clergy  1 

and  chis  iio|withftanding  the  aiding  and  abetting  is  alio  laid 

.  to  be  titgainjl  4htf9rm  cfthefitUuU  t  which  is  inCenilblt,  mA 

Aialllie  rejeOedas  (iii|>lufage:  and  (b  the  aidors  and  ftDet«> 

^01%  may  be  {mniflied  as  for  m^nilangkter  at  common  kw^ 

•  .though  ^he  vevdift  ^  :guiity  p  ir viiisd  the  indiAnieiu* 

^  I T9.  TheiifdiiQmient  on  the  ilat.  11  Jac.  i.  c.  27.  ibr  eonceal- 

jndiameMtwfiat.  sog  ithc  deaih  4>f  a  htfltavd  child,  An  order  to  put  the  mother 

VJ!aLg't{T    'oj^ii  ^ro^f  "by  one  witWBft  dw  it  ^waa  bom  alive,  nuift 

itiefb  t/  bafiard,  g  ^    charce 

aMS.$uiii.48S.  ^ 
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charge  that  flie  was  deliv^ed  of  a  child  (male  or  female}^   Ch.  V.  §119. 
which  by  the  laws  of  the  kingdom  was  a  baftard ;  that  it  ^c^Ji^^'dt^ 
was  born  alive ;  and  fome  manner  of  killing  it  mud  be  al-  rfhaflard. 
leged,  as  by  (Irangling  or  otherwife  :  but  it  is  not  necefTary  - 

to  conclude  contra  formam  ftatuti ;  nor  to  charge  that  the  \  Hawk!  ch.^e! 
mother  concealed  the  death,  though  it  be  necefTary  to  prove  f*  4V 
it ;  for  the  ftatute  creates  no  new  crime,  but  only  makes  the  and  p.  348.* 
concealment  evidence  of  having  murdered  it.     This  was 
fettled  in  Ann  Davis's  cafe  by  the  advice  of  all  the  judjlssy  Ann  Davis's 
upon  a  leacch  of  precedents,  which  were  all  fouud  to  have  "^**  ^^  3*' 
'been  drawn  in  that  form  after  the  4th  of  Car.  j. 

It  (eems  alfo  from  Peat's  case,  that  if  the  indidment  Jane  Peat*s  caie, 
f^ainft  the  principal  alfo  charge  the  prefence  of  an  accom*  ^^^*    '^* 
{dice  at  the  fad,  there  can  be  no  convidlion  upon  this  ila- 
Ctttes  becaufe  it  appears  upon  the  very  face  of  the  record 
that  there  could  be  no  concealment  by  the  mother. 

Some  things  are  neceflary  to  be  added  in  tti^tOc  to  ap-       ^  i  ao. 
peals  of  death,  not  referable  to  indictments.     By  the  ftatutc  '^^''"  «f^pp^» 
of  Gloceller,  c.  9.  the  appeal  mud  be  brought  within  a  year  ofprtftmum  by 
and  a  day  after  the  deed  done  ;  which  is  now  fettled  to  be  t^K     . 

_  •     •"Mawic*  €11.  flit* 

computed  from  the  day  of  the  death,  including  that  day;  r.  3v#4- 
and  as  ^igainft  an  acceffary  after,  from  the  day  of  the  re-  1  ms%u^*^,  . 
oeipt.     It  may  be  brought  cither  by  a  wife  for  the  death  of 
her  huiband,  or  by  an  heir  for  the  de^h  of  his  anceftor. 

In  the  firft  cafe  flie  muft  be  innocent  of  the  faft,  and  prove  By  ibe  vife. 
^berfelf  lawful  wife  of  the  deceafed  :  wherefore  ne  unoues  *.  36  to  38.**^ 
accouplez  in  loial  matrimonie  is  a  good  plea  in  bar,  and  3  MS.  Sum.  5, 
jtriable  by  the  Bifliop's  certificate.     But  it  is  no  defence  that  xlj.")  2lnft%S. 
the  wife  had  eloped  from  the  deceafed,  or  that  he  ftood  at- 
tainted*    l}ut  a  fubfequent  marriage,   whether  before  or      ^ 
after  ^e  appeal  commenced,  is  a  bar ;  fo  that  even  after 
judgment  flie  cannot  pray  execution  :  though  it  do  not  ap- 
pear  in  thi^  latter  cafe  but  that  the  court;  ex  ofiicio,  or  at  the 
demand  of  the  king,  may  award  execution,  to  prevent  a  ^ 
lailure  oLigf^Ice^  sis  the  attainder  is  a  bar  to  any  new  pro- 
^iecution.  % 

adlff  Tke  appeal  of  de^^h  by  an  heir,  (who  muft  be  heir  SyUehar. 
^[olc  i  thbugh  deriving  through  a  female  is  fuflUci^nt)  can  J  ,^^  ^3/  *^* 
only  be  mbctc  thue  ipccafed  left  no  wife,  unkfs  Ih'e  were  im-  3  m^-  Sum* 

B."^at^^   pagci8r,2,70 
SuttRif.  59. 
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ch.  V.  §  110.   plicated  in  the  guilt ;  for  though  (he  marry  afterwards,  or 

Form 9/ afpettl,      j-         •  i_.       i  t    .         ,  •  .        ,, 

-  die  within  the  year  and  day,  he  cannot  have  an  appeal.    He 

Diuft  be  heir  general  by  the  common  courfe  of  the  law,  and 
not  fpecial  heir  by  the  cuftom,  or  one  of  the  half  blood. 
In  every  cafe  it  muft  appear  by  the  writ  or  count  in  what 
manner  the  appellant  is  heir:  and  it  follows  that  if  the 
deceafed  were  attainted,  as  he  could  have  no  heir,  fo  there 
could  be  no  appeal  by  any  as  fuch.  But  if  the  heir  general 
^  himfelf  be  implicated,  the  next  heir  (hall  have  the  appeal 
againft  him  as  if  he  were  dead  without  ifiue.  But  the  appeal 
does  not  go  over  if.  the  Kcir  general  be  attainted  or  die,- 
within  the  year  and  day.  Neither  in  the  cafe  of  the 
heir  general  dying  after  judgment  can  the  next  heir,  as  it 
feems,  pray  execution ;  though  perhaps  the  court  ex  officio 
or  on  demand  of  the  king  may  award  it,  for  the  reafon  before 
^         mentioned. 

$  I2r.  I  come  now  to  confider  this  part  of  the  fubjed  as  it  is 

jicc9mpnca.       applicable  to  accomplices  and  acceflaries  in  general. 
*?^T"«y»ss«        Several  perfons  prefcnt  at  the  death  of  a  man  may  be  charged 
Ao6.  aiitt,f.58.  with  different  degrees  of  homicide  in  the  fame  indi£iment, 
aHawkfch.31.  as  one  with  murder,  another  with  manflaughter.    For  if 
{h*2*  *"**^'  there  bcno  mstlice  in  the  party  firiking,  but  malice  in  an 

abettor,  it  will  be  murder  in  the  latter,  though  only  man- 
Ante,  347/        flaughter  in  the  former.     But  if  the  bill  be  framed  formur- 
•  der  againtt  two,  and  the  grand'jury  6nd  it  a  true  bill  as  to 

one  and  manflaughter  as  to  the  .other,  there  ought  to  be  a 
new  bill  preferred  for  manflaughter  againft  the  laft. 

2  Hawk.  ch.  xj.       In  appeal  w}iere  feveral  are  prefent  at  the  fad,  and  dne  oqly 

*  ^  '  a£lually  does  it,  and  the  others  abet  him,  the  plaintiff  may 

iMS.Sttm?4S3.,  either  tied  to  fuppofe  in  his  declaration  that  all  did  th^facl, 

f  5n'ihX137.  ^^  ^^^  '^^  'P-^^^^  matter.     For  in  thefe  cafes  all  the  partiest 
463!    2  Hale,     are  principals,  and  the  blow  of  one  is  in  law  the  blow  of  all. 
*45'.*2Ha5rkl  '°^  which  reafon  an  indidlmcnt  that  A.  gave  the  mortal 
«h. 46.  r.  39.    .blow,  and  B.,  C,  and  D.  were  prefent  and  abetting,  is 

M^ktiiy^Tafe,  fwft^incd  by^  evidence,  that  B.  gave  the  blow,-^|d  A.,  C.^ 
9  Co.  67  b.        and  D.'  were  prefeq^  and  abetting.     Upon  the  like  indid- 
•rUk  a^Tothcn,  «^nt,  evidence  that  E.,  though  lot  named  therfti,  gave  the 
?!y*.>5°^*        Wow,  andthat  A.,  B.,  C,  and  D.  were  prefent  and  abettin?. 

M*. Piummer,  ,,  ,     ■*    ^..  ,  *.  .  ,  * 

Kei.  109.         would  be  lumcient;  or  even  that  a  perfiui  unknown  gave  the 
«?.?.-,.  -       .  •  '^-  Wow. 
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blow.      But   it  is  othcrwifc,  as   I  have  (hewn    on    the  ch.  v.  §  lai. 
ftatute  of  dabbing,  being  a  particular  law,  and  pointed  at  the  ^ccmpiket. 
aaor  himfelf.    CUJU.^4^7'  ,.-._.^ 

Whether  if  the  perfon  charged  as  principal  be  acquitted,  Aequutai  of 
a  convidion  of  another  charged  in  the  indiftment  as  pre-  ^,Z'^^t^^^ 
fent  aiding  and  abetting  him  in  the  murder  be  good,  was  ^lez.  sbaw*t 
doubted  by  fome  judges  in  Shaw's  cafe ;  though  a  majority  Afli'iySsTdX' 
of  them  at  lafl:  thought  the  convidlion  proper;  the  indi£t-  bafedinEtft-lna 
ment/:oncluding  that  both  murdered,  &c.,  and  the  verdi£l  lowing,  Ms. 
finding  that  the  prifoner  did*  the  fa£l.    But  ho  exprefs  dc-  Gould  and  BJiar, 

•       •  1  !•/-  •'  •Lt^ii       J8.,S.C.  repoit- 

termmation  was  made  on  the  cafe,  as  it  was  t/iought  by  the  ed  in  Leach.  290. 
judge  who  tried  him  a  proper  cafe  for  a  pardon  on  the  fpc-  **^  •'**'•  39*- 
cial  circumftances. 

But  this  point  was  exprelsly  decided  in  Wallis's  cafe,  Reglna  t.  Wsllis 
^     which  docs  not  appear  to  have  been  referre4  to  on  the  lad-  *"o!^'.^2j 
mentioned  occafion.    That  was  an  indi£lment  againft  A.  for  c.  j.  et  ai.  J»ft. 
murder,  and  alfo  againft  Wallis  and  others  as  perfons  pre-  '^      ^^** 
fent,  aiding  and  abetting  A., therein.     A.  was  firft  tried  upon 
this  indi£lment  and  acquitted,  and  afterwards  Wallis  was' 
tried  upon  it.     And  per  I^lt  C.  J.   Though  the  indidment      , 
be  againft  the  prifoner  for  aiding,  aflTiftingl  and  abetting  A.  ^ 

who  was  acquitted,  yet  the  indiftment  and  trial  of  this  pri-  * 

foner  is  well  enough ;  for  all  are  principals,  and  it  is  not  ma* 
terial  who  aAually'did  the  murder.  *  •     ^  ^ 

The  abetment  (hould  in  all  cafes  be  laid  to  the  ftroke,  and  ^^  ^ittJtnt 
not  to  the  death,  if  they  are  laid  on  difFeren todays:  or  the  /Ha*k.  ch.  13. 
allegation  may  be  genera],  that  the  deftnd'ant  was  pnffent,  ^*  ^9- 
aiding  and  abetting  at  the '  felony  and'  muf der  as  aforefaid, ' 
committed  in  manner  and  form^afdrefaid.  , 

•  If  the  wife  be  an  accomplice  with  her  hufband  in  mflrder,  ifffiaid'anJ 
(he  l)iall  anfwer  for  it  notwitHftanding  her  hufband's  pre-  ^^^  ,      « 
fence  *,  contrary  to  the  general  rule  of  law  in  cafeS  of  felony, 
which  fuppofes  her  to  a£l  under  his  coercion. 

The  (ame  rule  of  evidence  which  I  have  above  adverted  *'  ^  122. 
to  aS|^o?orning  the  cafe  of  accomplices  charged  as  prfiy:i-  Acr^r^it 
^pals,  or  vice  verfi,  does  not  altogether  apply  to  that  of  prin-  yc^,  361'**' 
«^«       cipals  and  MCciTaries,  whoCs  ofTences'  are  of  a  more  diftin£l 
t        nature :  fo  far  ho^never  as  the  offence  charged  and  proved 

againft  an  acceflary  is  in  fubftapce  the  fafene,  the  fame  rule     ,.  |^      ^ 
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ch.  V.  ^  III.  prevails.     Thus  an  indi£lment  of  A«  as  acce^ayy  to  B»  zpi 
jcttff^ftss.         Q^  jg  proved  by  evidence  of  his  being  accefiary  to  B.  oi4y« 
Soffl.  16^,  6.      ^^'  ^^  ^^^  ^^  indided  as  principals,  and  it  appear  that  oi^c 
sHiwic.  ch.46.  of  them  were  accefTiry  before,  he  (hall  be  difcbargpd  of  that 
R^v.winj&ed  indidment.     In  like  manner  one  inducted  as  accd^fy  bcibrc 
Cm^ontHorth^  cannot  be  convi£led  upon  evidence  proving  htr  tp  lianre  beea 
17S9,  MS.  B^'  prefent  aiding  and  abetting  at  the  fa£i.     This  was  t)u  cafe 
li'^^-^'tii  ^f  Winifred  Gordon,  who  together  with  Thoiaa^  Gof4oB 
AMAAccetfara      were  indi£led|  for  that  ticy  on  the  23d  July  17^9  titad^M 
•is.  •*"*        a/aull  on  Geoigc  Lionel,  a  conftable,  ia  thie  eMC^^on  of  hi$ 
office )  that  Thomas  Gordon  (hot  and  kilkd  him^  siid  ihaS 
\Uiaifced  Gordon  **  before  the  felony  and  mur^^r  afore« 
*<  faid  by* the  faldT.  G.  in  manner  and  by  the  ipea^  ;^fos^- 
*'  faid  done  and  committed,  to  wit,  on  the  faid  2}d  pf  J^lyt 
*'  with  force  and  arms  at,  &c.  then  and  there  iclqpiffifitif, 
**  wilfully,  and  of  her  malice  aforethought  did  ii^citey  i|^v/ey 
<*  inftigate,  (lir  up,  counfel,  dired,  advifc,  and  comin?n4 
*<  bim  the  faid  T.  G.  the  feloqy  and  murder  a£c^i)efaid  ia 
*<  m;mutj  and  by  the  means  aforefaid  to  do  a^d  como^it  i^^ 
and  then  concluded  chat  both' the  prifoncrs  **  ia  the  man- 
<<  ner  and  by  the  means  aforef;*id  then  and  there  ielpaJOAii^ 
<<  ly,  wilfully,  ajid  of  their  malice  aforethought  did  kitt 
14th  June  1789.  '*  and  murder  the  faid  George  Linnell^"  &c.     A(!bef  argu- 
inent  in  the  Exchequer-chamber,  it  feemffd  to  be  the  Of  iiaio^ 
of  all  the  judges,  though  they  differed  in  other  refps^is,  that 
this  indi£l(ncnt  only  amounted  to  a  cliarge  as  againft  Winir 
*        fred  Gordon  of  lacing  an  acceiTary  before,  though  it  charged 
her,  as  it  fliould  feem  improperly,  with  haviog  joined  in  the 
aflault  againd  the  deceafed.     And  indeed  the  counfe.l  for  the 
profecution  admitted  that  it  muft  be  fo  confidercd  upon  the 
^^Co.  44.V       authority  o(  Haydon's  cafe ;  where  it  is  holden  neceflary  tp 
«  chafgc  a  principal  in  the  fecond  degree  with  being  prefent 

aiding  aini  abetting.     But  it  was  riie  opinion  of  all  the 
judges  that  (he  might  be  indifted  again  as  principal;  in 
\^ich  the  four  concurred,  if,  as  the  othjsrs  thought,  (he  could 
.  *  WA  be  convicted  upop  this  indidment  charging  her  as  ac-  * 
•  ^      esfUry  before^        *  '•  .  * 

a  Hawk  ch.  u*      An  indi£kment  againft  one  as  acceflary  bjjjore  tjp  mur* 
CwliiwJI^''''  dw,  charging  that   he   "  malicioufly  excited,  moved,  and 
A04. 195,         u  procured/'  &c.  is  fu£Bcient  to  ouft  aergj,  by  fosce  of 
-i.  ^    At*  4  &  5  Ph.  &  Itt. ;  the  ♦ords  whcrcpf  are^/*  that  alt 
^        '  "^  -^  44.*'  "^erions 
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^rfon$  who  malicioufly  command^  hire,  or  counfil  znj  ptt^  Ch»v.  §iit. 
fon,"  &c.;  for  the  counfelling  another  is  neceflarily  included      ^'■^'"'*' 
in  the  exciting^  tnruing^  and  procuring  him.     And  th«-  word 
w^/[mqrder]  in  the  ftatute 'is  fufficiently,  cxpreffed  by 
laying  the  murder  to  be  of  malice  aforethought. 

Where  accelTdries  in  one  county  to  a  murder  committed  ^ceffana  in  m* 
ill  another  are  indided  in  the  county  where  they  became  a  Ha^k  "ch.  29. 
acceffaries,  under  the  flat,  a  &  3  Ed.  6.  c.  24.  f.  2.  the  in-  ^;_5';  Lo^^  s«. 

JTL  t.  •         1        *•   J%  1  .  char « ca»e, 

dictment  ought  to  recite  the  face,  that  the  principal  com-  90^.  n 8. 
mittcd  the  aft  in  another  county,  and  not  barely  that  he 
was  iiidided  for  it  there ;  for  that  is  only  an  argument|  and 
no  dire£l  averment  that  he  did  it. 

As  there  can  be  no  acceflariea  before  to.manflaughtery  it       §  123. 
follows  that  an  iadiamcnt  againft  any  one  as  fuch  is  purely  f^^«(f-''>' 

o  /  r  J    before  in  wum^ 

void.     And  fo  if  the  indidment  be  for  murder,  and  the  pugbur,- 
principal  be  only  found  guilty  of  manflaughter,  thofe  who  43"!  466?^' 
are  indi£bed  as  accefTiries  before  muft  be  difcharged  of  that 
indiftmcnt:  but  not  the  accefTary  after,  though  the  princi-  iHawlccb.  a9. 
pal  have  his  clergy,  fincc  the  ftat.   r  Ann.  ft.  2.  c.  9.  f.  i.  ^'^^^'^aiS.** 
which  makes  a  convifiioa  in  this  refpedl  equivalent  to  an 
attainder. 

BeGdcs  the  ufual  evidence  of  guilt  in  general  cafes  of       ^  i%m^ 
•felony,  which  is  elfewhere  treated  of,  there  is  one  kind  of  Deciaratio^t  of 
evidence  more  peculiar  to  the  cafe  of  homicide,  which  is  *the  ^"/gcn^ni  tile 
declaration  of  the  deceafed  after  the  mortal  blow,  as  to  the  Evidence  in  Fe-  . 
fa£k  itfelf,  and  the  party  by  whom  it  was  committed.     Evi-  Rex\.  Reafoa 
dencc  of  this  fort  is  admiOible  in  this  cafe  on  the  fulleft  ne-  ToJ^''Z\. 
tcflity  [a) ;  for  it  often  happens  that  there  is  no  third  perfon  1  Stra,  499. 
prefcnt  to  be  an  cye-witncfs  to^he  faft ;  and  the  ufual  wit-  aB?Dlc*[%o, 
nefs  on  occafion  of  other  felonies,  namely,  the  party  injured  P«.'  K'ng  CJ. 
himfelf,  is  gotten  rid  of.    But  in  order  to  preferve  as  far  as  Tis!"  *°"    ^ 

(j)  But  neccffity  *m  Bdt  the  general  ground  of  Its  admiflibility :  for  evi- 
dence of  the  deelaatioto  of  a  cootia  at  the  time  of  his  execution  was 
offered  upon  the  indiament  of  one  Drummond  for  robbeiy,  in  order,  as  was  fup- 
pofed,  to  flicw  that  he  the  convia  was  the  perfon  who  had  committed  the  lobhcry  t 
bat  the  evidence  «as  rejadcd  by  Eyre  B.  and  Gould  J.  on  the  ground  that  as  the 
party  was  then  attvnted  hit  teftimony  couid  not  hate  been  received  even  on  oath  ; 
and  confe^eotJy  not  his  dying  declaration,  which  can  only  be  admitted  on  tlw 
prefufflption  chat  it  was  mide  under  the  ftme  fanaion  as  aa  oaih.  George  Drum- 
inond*8  cafe,  O.  B,  Sept.  ^784,  Leach,  ^^u 

VouL  A  a  •*•     {loflibte 
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ck  V.  §  114.  pofibto  ill*  poritf  and  reAitodc  of  Aich  evkknce,  il  mslt 
fUft!^*irv  rf  appear  that  tlie  deceafed  at  the  time  of  making  fuch  declasw 
tit  dtetajed,        atioDS  was  confcions  of  his  danger }  fach  coafcioofiiefs  being 

cpnfidcred  aaeqaivaknt  to  the  faii£lioa  of  an  oath,  and  that 
no  man  could  be  difpofisd  under  fuch  circumftaneea  to  belie 
his  confcifnce :  none  al  leaft  who  had  any  fenfe  of  leligbn.. 
Mr«>dc()cVt  But  fuch  f oofcloujCEacfs.  need  not  have  been  exprefEed  by  the 
poft!  ?c&!  ''^'  deoeafed^  it  is  enough  if  it  might  be  colleAed  from  circiia^ 
and  }qj^'%  uiAr^  ftances,  Ai^  the  court  are  to  judge  of  thU  confciott(nc& 
^  '  ^^^*  pievious  10  the  admilfion  of  this  fort  of  teftimonj. 

Mirgai«tTinck.  Margaret  TincUps  was  indided  for  the  murder  of  Jane 
kr't  ctfe,  Dur.  Parkinfon,  by  inferting  pieces  of  wood  into  her  womh.  A 
Karesj.  MS.  fccoud  count  charged  her  as  acceflary  before  the  fa£l.  It 
Ss!  CxwITcaf.  ^^  proved  by  fevcral  witneffcs,  that  from  the  firft  time  of  the 
Rci^  deceafed  taking  to  her  bed,  which  was  on  the  1 2th  of  July, 

flie  thought  (he  muft  die,  making  ufe  of  different  expreflions^ 
aSi  ibatjbe  was  going;  thatjbi  nvas  working  out  her  lafl  i  and 
cxclaimin^^  Ob  I  that  Peggy  Tinckler  bos  killed  me.  She  lin- 
gered till  the  23d,  when  (he  died.  She  never  wa$  up  but 
once  during  that  time,  when  on  telling  a  friend  who  attended 
her  that  (he  thought  herfelf  better,  (he  advifcd  her  to  get  up, 
which  the  deceafed  did,  and  walked  as  far  as  the  paflage 
gqing  out  of  the  room,  but  was  forc'ed  to  return  and  go  to 
bed  again.  It  appeared  by  the  teftimony  of  feveral  wit* 
nefles,  that  from  the  moment  of  her  taking  to  her  bed  till 
the  time  of  her  death  (he  had  declared,  that  Ttnckler  bad 
killed  ber  and  dear  cbild,  (dating  the  particular  means  ufed, 
which  agreed  with  the  charge  in  the  indidment.)  And 
during  the  fame  period  (he  had  declared  more  particularly, 
<<  that  (he  was  with  child  by  one  P.  a  married  man,  who, 
being  fearful  left  bis  wife  (hould  hear  of  it  if  (he  were 
brought  to  bed,  advifed  her  to  go  to  the  prifoner,  a  midr 
wife,  to  take  her  advice  how  (he  (hould  get  rid  of  the  child, 
being  then  five  or  fix  months  .gone.**  *<  That  th^  prifoner 
gavc*her  theradvicjs''  in  queftion^  which  flie  followed' ac- 
cordingly* It  was  proved  by  the  teftimony  of  a  witne(s, 
that  three  days  before  the  dcliveryt  which  was  on  the  loth 
Jttly»  ihe  faw  the  deceafed  in  the  prifoner^s  bed-chambsr| 
when  thO' prifoner  took  her  round  the  watft  and  fltook  ber 
in  a  very  violent  manner  (ix  different  timcsj^  and  toflcd.  her 

•-   up. 
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up  and  down :  and  that  (he  was  afterwards  delivered  at  the    ch«  V.  §  114; 
prifoncr's  houfe.     The  deceafed  alfo  declared  dutihg  her  j^-f^^^'^ 
illnefs,  that  after  her  delivery  the  prifonergave  her  the  child  the  deceafed, 
to  take  home ;  and  bid  her  go  to  bed  that  night  and  fleep^  - 
tind  get  up  }n  the  morning  and  go  about  her  buCnefs>  and 
nobody  w6uld  know  any  thing  of  the  matter  *,  but  that  ap- 
pearing very  ill  the  next  day  at  a  relation's  houfe^  they  had 
ordered  her  to  go  home  and  go  to  bed,  which  (he  did*    Th6 
child  Was  bom  alive,  but  died  inftantly ;  and  the  furgeons^ 
who  were  examined,  proved  that  it  was  perfcft,     7  here 
was  no  doubt  but  that  the  deceafed  had  died  by  the  accele* 
ration  of  the  birth  of  the  child  :  and  upon  opening  her  womb 
it  appeared  that  there  were  two  holes  caufed  by  the  fk«wers» 
one  of  which  was  mortified,  the  other  only  enflamed ;  and 
other  fymptoms  of  injury  appeared.     A  fliort  tifne  before 
her  death  (he  was  afked  whether  the  account  (he  had  fr6ni 
tifne  to  time  given  of  the  occafioh  of  her  death,  and  the  pri- 
foner's  treatment  of  her  were  true ;  and  (he  declared  it  wa^. 
It  was  obje£led  that  the  above  evidence  of  the  deceafed'a 
declatations  ought  not  to  be  admitted,  as  (he  herfelf  wad 
particeps  criminis,  and  like  wife  as  it  appeared  at  the  time  ot 
her  declarations  (he  was  better,  or  thought  herfelf  fo.    But 
Nares  J.  was  of  opinion,  that  however  this  obje£tion  mightf 
hold  i)^ith  refpefl  to  the  fe'cond  count,  in  which  the  prifoner 
was  charged  as  an  acceiTaty  with  the  deceafed,  yet  the  de- 
ceafed was  not  willingly  or  knowingly  an  accefiary  to  her  owii 
ddath ;  and  therefore  it  was  like  the  common  cafe  of  any 
other  murder.   And  as  to  the  obje£lion  that  (he  once  thought 
herfelf  better,  and  tried  to  get  up,  yet  the  fame  declarations 
(he  then  made  had  been  made  repeatedly  before  to  perfons 
whom  in  confidence  (he  told  that  (he  never  (hould  furvive^ 
when  flie  firft  took  to  her  bed ;  and  (he  had  repeated  the 
fame  declarations  the  day  before  fhe  died,  and  within  a  few 
hours  of  her  death.    And  as  to  the  fa£l  itfelf,  he  was  clearlj 
of  opinion  it  wa^  itiurder,  on  the  authority  of  Lord  Hale,  (x  Ailei  439.) 
The  jiiry  found  the  prifoner  guilty  on  the  firft  count,  <iharg- 
ing  her  a^  a  principal  in  the  murder,  and  es^ecutioh  Btitog 
r^fpited  to  take  the  opinion  of  the  judges  on  the  wholb  cafe, 
tl^y  ^\l  met  to  confidef  of  it :  and  ^ere  uhanimoully  of  opt-  Flfft  ity  of 
ntoii  that  thcfc  dfeclarations  of  the  dt«afed  wifre  legal  evi-  ^'^^'^  'J^^^^ 

A%.2  dcncc:  jemtVJna. 
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Ck.  V.  4 1%4.   tience :  for  though  at  one  time  the  deceafed  thought  berfelf 

Dtfi^td^^mt  \f    ^^"*^»  y^^  ^^  declarations  before  and  after  and  home  to  her 

thedtcesjtd.        death  were  uniform  and  to  the  fame  efied.    And  as  to  her 

,      being  particeps  criminis,  they  anfwered,  that  if  two  pcrfons 

be  guilty  of  murder»  and  one  be  indi^led  and  the  other  not, 

the  party  not  indi£led  is  a  ^itnefs  for  the  crown.  And  though 

the  pra£lice  be  not  to  convi£l  on  fuch  proof  uncorroborated^ 

-    yet  the  evidence  is  admiOibie ;  and  here  it  was  fupported  hy 

the  proof  of  the  prifoner  toOing  the  deceafed  in  her  arms  ia 

(MS.  BtiUer  J.     ^^  manner  dated.     Mod  of  the  judges  indeed  held  that  the 

declarations  of  the  deceafed  were  alone  fufficitnt  evidence  to 

convid  the  prifoner ;  for  they  were  not  to  be  confidered  in  the 

light  of  evidence  coming  from  a  particeps  criminis;  as  flie 

conGdcred  herfelf  to  be  dying  at  the  time,  and  had  no  view  or 

iotereft  to  ferve  in  excuGng  herfelf,  or  fixing  the  charge 

unjuftly  on  others.     But  others  of  the  judges  thought  that 

her  declarations  were  to  be  fo  conGdered  \  and  therefore  re* 

quired  the  aid  of  the  confirmatory  evidence. 

R.  t.  Radboree,       In  the  cafe  of  Henrietta  Radburne.  who  was  indi£led  for 

O.^.jttiy  "787,  P^^^y  treafon  in  murdering  her  mi ftrefs  Hannah  Morgan^ 

cor.  wiifonj.     (i^^  dcpoGtion  of  the  latter  before  her  death  before  a  magi- 

VuU%tntu\  title  ftrate,  by  whom  it  was  authenticated  in  the  prefence  of  the 

^\onTv^^'  prifoner,  was  read  in  evidence,  though  made  by  her  when 

a  Leach.  511.     under  no  apprchenfion  of  danger :  but  this  was  evidence  by 

*'  ^  force  of  the  ftatutes  of  Ph.&Mary(fl)  ?  and  the  prifoner  was 

conviQed  of  the  murder  and  acquitted  of  the  petit  treafon  ; 

which  was  afterwards  approved  of  by  all  the  judges.   And  it 

was  obferved  by  many  of  them,  that  the  ftatutes  of  Philip 

and  Mary  do  not  extend  to  treafon^ 

t(7oodcock*s  In  Woodcock's  cafe  it  was  conGdered,  that  fuch  an  cxa* 

cor'*uird  c.^b'*  minatiott  taken  before  a  magiftratc  who  attended  for  the 

fyrcjAfliburftj.  purpofe  at  the  place  where  the  deceafed  was  then  lying  after 

^tJit^^h^h   ^^^  mortal  wound  received,  and  without  hopes  of  recover y,not 

397.  new  edit,     bciilg^taken  in  the  prefepce  of  the  prifoner  in  the  manner  de- 

^iir  biojiar'a     fcrfbed  by  the  afts  (a),  could  not  be  received  in  evidence,  qu^ 

.•i4, ib. 638.      examinations,  after  her  death:  but  they  were  received  ai 

authentic  declarations  of  the  deceafed  in  extremis,  there  be- 
ing then  no  probability  of  her  recovery,  though  (he  herfelf 
*  expreifed  no  fenfe  of  her  danger,  but  lay  quietly  reCgned  and 
Trowttt*!  cafe,   fubmittiug  to  hcr   fate.     In   Trowter's   cafe   the    court 

B.R.  £.  SC.i. 
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would  not  admit  parol  evidence  of  the  declarations  of  the    ch.  v.  §  124. 
deceafed  which  had  been  reduced  into  writing.  D^MuZ^f 

On  the  profecution  of  Thomas  John  for  the  murder  of  '*«^mM 
Rachael  his  wife,  it  was  proved  by  the  confeflion  of  the  / 

prifoner  himfelf  in  converfation  with  others  before  his  wife's  cafe»Cani»rtbcn 
death,  that  in  September  1789,  upon  a  quarrel  between  ^i^^',^^?**' 
them,  he  had  laid  hold  of  his  wife,  and  they  had  fallen  down,  J^baiurtrmte 
he  uppermoft,  and  he  had  given  her  feveral  violent  kicks  and  '^''J^jJS^^^ 
blows,  fo  that  according  to  his  own  words,  he  knew  flic  nc-  »«<^  •mUr  «• 
ver  would  raife  her  hand  againft  him  again.    It  was  alfo  dJngt^w^be 
proved  that  flie  died  in  the  fame  month ;  that  (he  was  taken  dittrnn^ihy  tbt 
ill  on  a  Friday,  took  to  her  bed  the  next  day,  and  died  on  rgcave  or  reita 
the  Sunday  fevennieht  followinc:,  being  confined  to  her  bed  ^^^i^^fft  ^td 
by  her  illnefs,  which  was  fcvere,  the  whole  time.    But.  it  mfur  tbe evidtnc* 
did  not  appear  that  flic  had  exprcffed  any  apprehenfiou  of  JL^/^^i,  J** 
danger,  though  flie  retained  herfcnfes  till  the  day  before  her  danger  may  0^^ 
death.     1  hree  witnefles  dcpofed  to  converfations  during  her  ^"^^^^j/j^r 
illnefs,  at  which  the  hufband  was  prefent,  in  which  flic  at-  'Juration »/ tAt 
tributed  her  fituation  to  his  ill  treatment;  and  the  condufl  time^ormay&e 
and  anfwers  of  the  hufband  were  given  in  evidence,  although  j^'''^/'^*'"  '^ 
jt  was  obje£led  on  his  behalf  that  what  was  faid  by  the  wife  §r  uiMefs  ^r  ptitr 
even  in  the  prefence  of  the  hufband,  and  to  which  he  re-  2^XmJX/«iiiw 
turned  anfwers  tending  to  charge  himfelf,  ought  not  to  have 
been  received.     Evidence  was  alfo  given  of  her  declarations  * 
in  the  prifoner's  abfcnce,  after  (he  was  confined  to  her  bed» 
all  of  which  tended  to  (hew  the  circumftances  of  violence 
he  had  committed  upon  her.     It  was  obje^ed,  that  the  de- 
clarations  of  the  wife  in  the  abfence  of  the  prifoner  ought 
not  to  have  been  admitted  in  evidence,  as  it  was  not  proved 
that  (he  conGdered  herfelf  at  the  time  as  a  dying  perfon  ^ 
the  evidence  not  being  exprefs  on  that  head  :  but  that  if  the 
evidence  were  admiflible,  it  ought  to  have  been  left  to  the 
jury  to  confider  whether  the  wife  were  at  the  time  confcious 
of  approaching  death.     Objefiion  was  alfo  made,  that  thefe 
being  declarations  of  a  wife  againft  her  hufband  were  not 
on  that  account  evidence.    The  court  was  of  opinion,  that 
the  reafon  of  the  rule  that  a  wife  (hall  not  be  admitted  to 
give  evidence  againft  her  hufband  did  not  apply  to  this  cafe,  ju  geacnl  tf tli 
And  upon  the  other  point,  that  the  evidence  of  the  ftate  of  ff^if^^ 
the  wife's  healthy  at  the  tin^  the  declarations  were  made,  was 
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fu^cjent  to  (hew  that  (he  was  aftuallj  dying ;  and  that  It 
was  to  be  inferred  from  it*  that  (he  was  confcious  of  her  fitu- 
ation :  and  no  particular  direAion  was  given  to  the  jury  oti 
th^  fubjed.  The  jury  having  found  the  prifoner  guilty, 
the(e  points  were  refened  to  the  judges;  who  at  a  confer- 
ence in  EaUer  term  1790  all  agreed  that  it  ought  not  to  be 
left  to  the  jury  to  fay,  whether  the  deceafed  thought  (he  was 
dying  or  not;  for  that  muft  be  decided  by  the  judge  before 
he  receives  the  evidence.  And  if  a  dying  perfon  either  de- 
clare that  he  knows  his  danger,  or  it  is  reafonably  to  be  in- 
ferred from  the  wound  or  (late  of  iilnefs  that  he  was  fenfible 
of  his  danger,  the  declarations  are  good  evidence.  But  as 
to  the  declarations  themfelves  in  this  cafe,  all  the  judges* 
except  two,thougfat  that  there  was  no  foundation  for  fuppofing 
that  the  deceafed  conlidered  herfclf  in  any  danger  at  all. 

Upon  tl^e  profecution  of  Henry  Welbourn  for  the  murder 
of  Elizabeth  Page  by  poifon,  a  witnefs  depofed  that  the  de- 
ceafed and  the  prifoner  lived  with  her  as  her  fervants ;  that 
perceiving  the  deceafed  alter  and  appear  very  ill,  (he  taxed 
her  with  bein^  with  child,  which  (he  owned,  and  the  next 
day  continuing  very  ill  (he  confefled  (he  had  taken  fome- 
thing ;  at  which  time  the  witnefs  believed  that  the  deceafed 
was  fenfible  of  her  (ituation  and  danger,  though  (he  did  not 
fay  fo.  But  when  the  apothecary  came  to  fee  her  the  fame 
evening  (he  faid  that  (he  was  very  bad,  and  did  not  know  if 
(he  (hpuld  get  the  better  of  it.  The  apothecary  hirafelf 
depofed  that  when  he  firft  faw  the  deceafed  (he  was  then 
apparently  dying;  but  he  believed  that  (he  was  not  fenfible 
of  her  danger ;  that  after  he  had  been  with  her  fome  time 
he  made  her  fenfible  of  her  danger,^  in  order  that  he  might 
get  from  her  what  (he  had  done.  She  defired  him  to  give 
her  fomething  to  eafe  her  pain.  He  told  her  he  muft  (irit 
know  what  (he  had  done ;  and  that  (he  would  not  live  24 
hogrs  unlefs  proper  relief  were  afforded.  (She  did  not  io^ 
fa£l  live  above  an  hour  afterwards.)  The  witnefs  had  no 
othe^  reafon  for  thinking  that  (he  knew  her  danger  from 
any  thing  that  (he  faid]^  except  that  on  his  telling  her  of  her 
danger  (he  told  him  what  was  the  caufe,  which  (he  had  be- 
jbi;e  refufed  to  d«»  She  then  defcribed  to  him  the  fymptoms 
of  pain  which  (he  hjid  i[elt|  aud  again  repeated  th^t  (he 
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wilhed  he  would  give  her  fomething  to  coiiipofe  her.    The  Ch.  v.  %  i%^ 
witnefs  then  again  urged  the  neceflity  of  knowing  the  caufe  x)«AiTlftwV 
of  thofe  fymptoms,  and  (he  told  him  with  reluflance,  that  '^  <^'«M 
flie  had  been  three  or  four  months  gone  with  child|  and  thak  ' 

during  the  laft  fortnight  (he  had  been  conftantly  prevailed 
upon  to  take  bitter  apple  in  order  to  procure  an  abortion  s 
but  that  riot  producing  the  defired  effeA,  the  perfon  haa 
prevailed  on  her  to  take  a  white  powder^  (which  was  the  day 
before  (he  was  taken  ill,}  and  that  the  fymptokis  came  oii  iti 
about  three  or  four  hours  after.    The  witnefs  then  urged 
her  to  fay  by  whom  (he  had  been  prevailed  upon,  when 
with  increafed  relu£lance  and  heGtation  (he  told  him  it  was 
by  her  fellow-fervant  Welboum ;  and  that  he  had  prevailed 
upon  her  by  afiuring  her  that  there  was  no  crime  in  procure 
ing  an  abortion  whilft  the  x:hild  was  fo  young.     At  this  mp« 
ment  (he  was  free  from  pain^  and  the  witnefs  thought  that 
2  mortification  had  taken  place.    From  the  deceafed^s  de* 
fcription  of  the  white  powder,  and  from  the  infpe£lion  of 
the  body  afterwards,  the  witnefs  believed  it  ta  be  arfenic. 
On  his  crofs  examination  he  faid  that  at  the  time  (he  made 
this  declaration  he  believed  that  (he  thought  (he  was  getting  n/^poil.  36b. 
well  from  the  being  fo  free  from  pain.     It  appeared  from 
other  witne(res  that  on  the  day  when  the  deceafed  had  (aid 
that  (he  had  taken  the  white  powder,  the  prifoner  and  (he 
were  obferved  in  difcourfe  together }  and  he  was  (haking  a 
bottle  of  fomething :  and  he  had  before  applied  for  fome 
bitter  applci  which  the  witnefs  had  refafed  to  get  him.     It 
was  left  to  the  jury  to  confider,  whether  from  the  whole  of 
the  evidence  they  were  fatisfied  that  the  deceafed  at  the 
time  (he  made  the  declarations  was  fatisfied  of  the  danger  of 
her  fituation  ?  and  whether  they  thought  thofe  declarations 
true  ?  and  that  her  death  was  owing  to  poifon  adminiftered. 
by  the   prifoner?    in  which  cafe   they  (hould  find  him' 
guilty.     The  jury  accordingly  found  him  guilty.      But 
a  doubt-  afterwards  occurring  to  the  learned  judge,  whe- 
ther, though  in  the  firft  part  of  the  apothecary's  evidence  hd 
{wore  thftt  he  made  thd  deceafed  fenCUe  of  her  danger  be- 
foK  (he  made  thbdedaratioil^  yet  as  he  afterwards  faid  that 
at  the  time  (he  made  t^e  declaration^^  Sieved  tbatjbe  was 
fitfkfji  MM^  from  ibe  pain  ciajing^*  he-  fkottld  not  have  it« 

Aa4 


3^0  Of  HomicUe 

{IniiSlment^  Appeal^  and  Ewdtnei^ 

Cb.  V.  §  124.    jeAed  the  evidence  and  dire£lcd  an  acquittal :  the  prifoner 

Dtiiaratwrns  a     ^^  ihercfore  refpited  to  take  the  opinion  of  the  judges  oa 

ib§dueaj€d.        the  cafe.     In   Michaelmas  term   1792  a  majority  of  the 

~\  judges  were  of  opinion  that  it  did  not  fufficiently  appear 

that   the  deceafed  knew  or  thought  {he  was  in  a  dying 

ftate  when  (he  made  the  declaration :  on  the  contrary  (he 

had  reafon  to  think  that  if  (he  told  what  was  the  matter 

with  her  (he  might  have  relief  and  recover.    But  as  to  what 

the  apothecary  had  faid  on  his  crofs  examination  they  laid 

no  (Irefs  on  it,  being  mere  opinion  unwarranted  by  fad.    And 

they  all  agreed  that  whether  the  deceafed  thought  herfelf  ia 

a  dying  (late  or  not  was  matter  to  be  decided  by  the  judge 

in  order  to  receive  or  reje£l  the  evidence^  and  that  that  point 

ihould  not  be  left  to  the  jury  {a). 


Ax 


J  J  ^5*  The  articles  of  war  are  frequently  required  to  be  given  iit 

Krx  «?wkhtt«  evidence  on  profecutions  for  homicide:  for  it  has  been  ruled 
Staff  rd  Afl*       t},3t  the  Court  cannot  take  judicial  notice  of  them  withouf 

37S4,c(nr  Buller     ,,,.  11.1  i*. 

J.  and  by  all  the  their  bcing  provcd :  but  that  a  copy,  purporting  to  be  printed 

ierlTliv  '^MS.  '^y  *•**  '^'*"8''  printer,  is  fufficient.  In  Withcrs's  cafe,  there 
Could  and  fiui-'  being  no  fuch  evidence,  nor  any  evidence  of  the  ufage  of 
Kep/iiAe^*""    the  army,  it  was  holden  that  the  prifoner,  who  was  a  pri-* 

vate  foldier,  and  had  killed  the  deceafed  a  ferjeant  in  the 
fame  regiment,  upon  an  arreft  by  the  latter,  and  after  a 
ftruggle  between  them,  could  only  be  guilty  of  man«^ 
(laughter. 


%  125.       Qj"  the  Trials  Arrfiignment^  VerdlB^  and  Judg^ 

mtnt. 

Where  this  oflFence  may  be  examined  into  and  tried  is  the 
next  obje£t  of  inquiry  \  and  this  refolves  itfelf  into  feven 
different  confiderations.  i.  Where  the  ftroke  and  death 
happen  in  the  fame  county.  2.  Where  they  happen  in  dif« 
ferent  counties.  3.  Where  one  is  aceeflary  in  one  county 
to  a  murder  committed  in  anotlier.  4.  Where  both  the 
ftroke  and  death  happen  in  Wales,  or  one  in  Wales  and  the 
other  in  an  £ngli(h  county.  5.  Where  the  one  happens  at 
fea  or  out  of  England  and  the  other  within  a  county*. 

(^)  Vide  Woodcock*!  ctfe,  0.  B.  17S9,  Letcb.  397.  vlwtc  thit  f«ft  vat >lt 
tft  the  jury  by  Ld.  C,  B.  Ejrc 

6.  Where 
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€.  Where  both  the  ftroke  and  death  happen  at  fea ;  on  Cb.  v.  §  1%%. 
7.  In  parts  beyond  the  fea.  * 


1.  Regularly  \g  the  common  law  in  this  as  in  other  mat-      ^  ,27. 
ters  of  criminal  jurifprudence  the  offence  muft  be  inquired  StroktandduA 
of  and  tried  in  the  fame  county  in  which  it  was  committed.  *^^/^^' 
But  the  (lat.  33  Hen.  8.  c.  23.  enads^  that  upon  ezamina^  i  Haie,t83.374. 
tion  before  three  of  the  counfel,  treafons,  mifprifions  there-  i65'^*xHawJc. 
of,  and  murders,  committed  in  any  place  within  the  king's  ch.a5.  f.35,36, 
dominions  or  without,  may  be  inquired  of,  heard,  and  deter-  Ely's  cafe,  o.B. 
mined  in  any  county  where  the  king  by  his  commiflion  of  R^^he'i^'fe. 
oyer  and  terminer  (hall  appoint*     This  feems  not  repealed  by  Dee.  1775. 
the  ftat.   I  &  2  W.  &  M.  c.  10.  as  to  murder;  the  circum'-  ^***'  ^'  *33* 
ftances  required  by  the  ftatute  of  Henry  8.  being  obferved  | 

which  I  (hall  prefently  have  occalion  to  mention  again. 

If  a  perfon  be  ftricken  and  die  in  the  county  of  A.,  and  the  2  Hale,  6S. 
body  be  found  in  B.,  it  (hall  be  removed  into  A.  for  the  '      '  "™'5*- 
coroner  of  that  county  to  take  the  inqueft. 
•   Alfo  by  the  ftatute  of  Articuli  fuper  chartas,  c.  3.  fpecial  ^^rr* 
proviCon  is  made  concerning  homicide  within  the  verge.         a  Hale;  5^'/^^ 

2.  Where  the  ftroke  and  death  are  in  different  counties,       ^  128. 

it  was  doubtful  at  common  law  whether  the  offender  could  ?'*'«*<  «'»*'  diaA 

be  indi£ted  at  all,  the  offence  not  being  complete  in  either;  //». 

though  the  more  common  opinion  was,  that  he  might  be  i^^T\^^l^ 

indi£ted  where  the  ftroke  was  given ;  for  that  alone  is  the  ch.  25.  f.  36. 

^Sk  of  the  party,  and  "the  death  is  but  a  confequence,  and  ^^'^  ^^l    ^  ' 

might  be  found  though  in  another  county  :  and  the  body  was  'Haie,426. 

removed  into  the  county  where  the  ftroke  was.given  {a\     But  Poft.  f!  13 1, 

now  by  the  ftat.  2  &  3  Ed.  6.  c.  24.  f.  2.  it  is  enaAed,  <'  that  z  &  3  Ed.  d. 

*'  ijvhcre  any  perfon  fcall  be  fek>niouiIy  ftricken  or  poifoned  *'  **" 

<<  in  one  county,  and  die  of  the  fame  ftroke  or  poifoning  in 

^<  another  county,  an  indictment  thereof  found  by  jurors 

**  of  the  county  where  the  death  (hall  happen,  (whether  ^'^-  ^""^  54* 

*^  before  the  coroner,   or  before  the  juftices,  &c.  having 

<*  authority  to  inquire,  &c.  which  extends  to  the  Court  of  linft«49- xss* 

(tf)  That  option,  however,  is  contrary  to  th«  feofe  of  the  legiOatur^  ai  ex<- 
prefled  in  the  ftat.  i  &  3  Ed.  6.  c.  34  f.  1.  which  <leclaret  that  <*  in  fuch  CA(e 
it  hatli  not  been  found  by  the  lawt  or  cuftoms  of  this  realm  that  any  fuch  iodid* 
K^  tbocof  can  ^  Ukqi  in  cither  of  the  laud  two  cowtiet.** 

«  Keg's 
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ch.  y.  §  128.   <'  King's  Bench  in  the  county  where  it  fits,  and  to  the  lord 

S'^r  ctl?  ''  ft«^"<i  o«  «h«  ^"^1  <^f  »  P^c^^O  fl^al'  bf  a«  good  and  ef- 
'»'•  <<  fedtual  in  law  as  if  the  ftroke  or  poifoning  had  been 

"  «*  committed  and  done  in  the  fame  countjw where  the  party 

<*  fhall  die,  or  where  fuch  indi£lmenc  (hall  be  fo  foand." 

B7  this  the  trial  is  now  fettled  to  be  in  the  coantf  whexe 

the  death  happens. 

j^ftau  "^^^  fame  ftatute  (f.  3-)  alfo  proTides,  '*  that  an  appeal  of 

<<  murder  may  be  commenced,  taken,  and  fued  in  the  fame 
<<  county  where  the  party  fo  felonioufly  ftricken  or  poifoneA 
<<  (hall  die,  as  well  againft  the  principals  as  acceflaries  in 
^  whatfoe?er  county  or  place  the  acceflaries  (hall  be  guilty. 
<<  And  the  juftices  before  whom  any  fuch  appeal  (hall  be 
'<  commenced,  fued,  and  taken  within  the  year  and  day 
*'  after  fuch  murder  and  manflaughter  commuted  and  done 
**  &all  proceed  againft  fuch  acceflaries  in  the  fame  county 
**  where  fuch  appeal  (hall .  be  fo  taken,  in  like  manner  anci 
'^  form  as  if  their  offence  had  been  committed  in  the  fiune 
*'  county  where  fuch  appeal  (hall  be  fo  taken,  as  well  oon- 
^'  cemmg  the  trial  by  the  jurors  ol  fuch  county  where  foeh 
**  appeal  (liall  be  taken  upon  the  plea  of  not  guilty,  as 
«  othcrwifc/* 
rHtwlr.  eb.  ji.  At  Common  law  the  aippellant  bad  bis  elediofi  to  brin^ 
^^i^^l^^r!^^,  the  appeal  in  either  county,  in  which  cafe  it  was  triabk  bf 
7H.  7.  s.  b.      a  jury  returned  from  each.    This  joinder  is  certainly  ua*» 

neceliiry  under  the  (btute  of  Ed.  6.  where  the  trial  ia  ii^ 
Bniwer't  cafe, .  thc  CQunty  where  the  death  happened.  Yet  it  fetms  hook 
I  H!ae%6^  ^ome  authorities  that  thc  elc£lio»  to  profecnte  the  appeal  io 
ridczO,i.c,%h  either  county  ftiU  continues. 

§  1 29.  3«  At  common  law  die  coroner  might  upon  ?iew  of  the 

Aittffaf'ut  in  em  \j^j  Jq  ^^^  couRty  where  the  fad  happened  iiftniire  of  alf 

eountj  t'j  murder  '       .  ^  1.1..  Jl  J! 

iff  awtktr.         acccwines  or  procurers,  though  m  anooier  cownty. 
\  &  jeI*!'  But  by  f.  4.  of  the  (ht.  2  &  3  Ed.  6.  c.  24.  ••  where  any 

c.»4,  f.4.         <c  murder  or  felony  (hall  be  committed  in  one  county,  and 

<*  another  perfon  (hall  be  acceiTary  thereto  in  any  other 
"  county,  then  an  iodidment  found  agfiinft  fuch  acceflary 
^  and  acce(rarie&  before  the*  juftices  of  peaceor  other  jtt(tiees 
<<  or  commiSoncrB  ta  ittquire  of  Ideaica  iir  die  coMilf 
^  where  fuch  ofience  of  accefiary,  &c.  ibali  be  commhtetf, 

«c  fljall 
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^  (hall  b«  zs  cffe£lml  in  law  as  if  the  faid  principal  oflFence   cIl  v.  ^  i^i 

««  bad  i)cca  committed  within  the  fame  county  where  the  H^^^J^^ZZ^ 

<*  the  indi£lment  againft  fuch  acceflary  (ball  be  found.  And  hsmthtr. 

•*  that  th^  juftices  of  gaol  delivery  or  oyer  and  tcrminert  oy    . 

«  two  of  them»  of  or  in  any  fuch  county  where  the  offence 

**  of  any  fuch  acceflary  (hall  be  committed,  upon  fuit  to 

^*  them  madci  (hall  write  to  the  cuftos  rotulorum  or  keepei; 

<<  of  the  records  where  fuch  principal  (hall  be  attainted  or 

*^  convi£iedt.  to  certify  them  whether  fuch  principal  be  at- 

*<  tainted,  convi^ed,  or  otherwife  difcharged  of  fuch  pria* 

'*  cipal  felony ;  who  thereupon  (ball  make  fufficient  ccrti«» 

<<  ficate  thereof  in  writing  under  their  feal  or  fe^»  to  thu^ 

^  faid  juftices  i  after  which  the  juftices  of  gaol  deliTcry  or 

^<  of  oyer  and  terminer  or  other  there  authorized  IbaU  pro« 

^*  ceed  uppn  every  fuch  acceflary  in  the  eounty  where  bo 

<^  became  acceflary,  in  fuch  manner  and  form  as  if  botk 

^'  the  faid  principal  offence  and  acceflary  had  been  commi&' 

<^  ted  in  the  faid  county  where  the  ofleace  of  acceflary  wao 

<<  committed.  And  every  fuch  acceflrary,&c.  (hall  anfwer  upon  See  further  tlete 

«*  arraignment,  and  receive  fuch  trial,  judgment,  order,  and  f^flf  "^'**"  ^ 

*^  execution,  and  fuffier  fuch  forfeitures,  pains^  and  penallies*  (Thai.Couoty). 

**  as  is  uCfid  io  other  fuch  cafes  of  felony." 

4.  By  the  (tat.  26  H.  8.  c.  6.  murders  and  other  felonies       ^  j^q^ 
committed  in  Wales  may  be  inquired  of'  and  tried  gpoi)  an  In  iVaUt. 
indidooent  **  in  the  next  adjoining  Englilh  county  where  tho  \  ef^L  mem 
king's  writ  ruai^etb,"  which  has  been  always  conftrued  to  at  Urge  under 
mean  S,alop  and  not  Chefter,  as  is  eUewhere  fiiewn  more  p^J^lowmbyhi- 
parcicularlys  in  ^onfidering  the  general  cooitroilion  upoxi'  ^^«'»'— (Tri*l 
this  aiud  9^cv  fimilar  {^atutes.     Appeals  however  n^ttft  ftill  THaie,  x5'6»  ^i 
hfi  brought  ifk  tlw  pxop^r  county*  x  Hiwk.di.  31. 

But  fuppofing  the  (hok^  given  in  an  Ef)gK(h  county,  afid  ^i4* , 
the  death  in  Wales,  there  (cems  to  be  fome  difficfuky  ia  aC-  M,«f^  w2sS 
ccrtaining  where  the  trial  fliall  be.    Tor  though  I  fee  no  '"  ^^^**»  ^  ^'^ 
reafon  to  doubt  but  that  the  ftat.  2  &  3  Bd.  6.  c.  I4.  fpeak«  ^^^"^ .     g 
ing  of  <^  the  counties  of  this  realms*  n^uit  neoeflavily  in-  ,  h^J^  *   g^' 
clifde  Wales,  even  without  the  aid  of  the  20  Geo.  2*  here-  *KoU.  Rep.  aS. 
after  mentioned ;  yet  the  ftat.  26  H*  S.  is  not  according  to- 
the  literal*  terms  of  itfo  plainly  calculated  to  meet  this  cafei^ 
for  that  ftatute  only  prqvides  for  oturder  and  felonies  done 

or 
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Ch.  V.  f  MO    or  committed  in  Wales;  and  by  the  fuppoGtion  of  the  Ha- 

go7M^snd''£^  tutc  itfclf  of  Ed.  6.  it  coald  not  be  fnid  that  a  marder  could 

»f^^i^99r'vk€  be  committed  in  Wales  tmlcfa  both  the  ftrokc  and  death, 

'  were  there.    The  two  fubfeqaent  (latutes  of  Geo.  2-  takca 

together,  leave  this  qneftion  as  it  Rood  before.     Of  the 

'^••J^  ftat.  2  Geo.  2.  c.  ai.  it  is  fufficient  for  the   prefcut  to 

obferve,  that  it  provides  for  cafes  where  either  the  flroke 
or  the  death  alone  happen  in  thai  part  of  Great  Britain  called 
England*  According  to  a  literal  conftru£tion  of  this  ftatutc 
ftanding  alone  or  with  reference  to  antecedent  ftatutes  in 
pari  materia,  it  might  be  prefumed  that  wliere  the  flroke 
was  in  an  Englifh  county  and  the  death  in  Wales,  the  trial 
of  the  offender  was  intended  to  be  had  in  the  former* 
Bat  by  the  ftat.  20  Geo.  2.  c.  42.  f.  3.  [a)  it  is  enaded  and 
declared^  «« that  in  all  cafes  where  the  kingdom  of  England 
••  or  that  part  of  Great  Britain  called  England^  batb 
**  betnj  or  Jball  be  mentioned  in  any  z€t  of  parliament^ 
^  the  fame  has  been  and  fball  from  henceforth  be  deemed 
^  atKl  taken  to  comprehend  and  include  the  dominion  of 
«*  Wales  and  town  of  Berwick-upon-Tweed."  It  muft 
therefore  be  taken  in  general  that  the  mention  of  England 
in  any  a£l  of  parliament  includes  Wales:  with  this  referva- 
tion  only,  that  the  contrary  is  not  apparent  from  the  fab- 
ycfk  matter  as  in  the  above  ftat.  of  Hen.  8.  {b).  The  queftion 
then  reverts  to  the  mutual  operation  of  the  ftatutes  of  H.  S. 
and  Ed.  6.  upon  each  other.  On  the  one  hand  it  may  be 
faid  that  the  ftat.  of  H.  8.  proceeding  merely  upon  the  fup* 
pofition  that  an  impartial  trial  before  the  grand  fef&ona 
could  not  be  infured  in  all  cafes  where  the  fa£l  itfelf  wa^ 
committed  in  Wales ;  yet  if  the  ftroke  were  in  an  Englifh 
county,  and  the  death  only  happened  in  Wales,  a  Welch 
jury  muft  be  as  indifferent  asany  other  upon  the  trial  of  the 
sHdk»i57«  offender:  and  that  that  ftatutc  being  in  derogation  of  the 
common  law  ought  not  to  be  extended  beyond  the  ftri£l 
letter  of  it  to  include  cafcrs  probably  not  within  the  view  of 
the  legillature  at  the  time.    On  the  other  hand,  if  the  truio 

{a)  It  11  worthy  of  remark  that  thii  claufe,  fo  general  and  exteofive  in  ttt 
operatiooy  fliould  be  fbond  in  an  ^€t  of  parliament  with  the  fbUowing  titk,  (^  Aa 
<<  tiBt  to  enforce  the  execution  of  an  ^€i  of  this  prefent  feflion  for  graating  to  hit 
<*  mijefty  feveral  rates  and  duties  on  boufe^y  wiodowsj  and  lightly** 

(^)  Wtla  u  there  contraftid  wiih  tbijbira  of  Bnglaui% 

01 
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tiib]«£l  of  the  ftat.  of  H.  8.  be  confidered,  and  the  ftat.  of  ch.  v.  4136. 

Ed,  6.  be  compared  therewith,  as  made  in  pari  materia,  it  ^'J^'^J^'jf 

feems  to  lead  to  a  <iifferent  conftru£bion%     The  ftat.  of  H.8.  in n^alet,9r  vict 

had  in  view  to  fecurc  the  impartial  adminiftration  of  crimi-  ^^'^^ 

na!  jaftice,  which  the  experience  of  the  times  had  (hewn 

could  not  be  certainly  attained  before  the  ordinary  tribunals. 

It  gate  an  option »  therefore,  to  the  parties  concerned  in 

cafes  of  felony  to  fubftitute  the  trial  before  an  Englifli  judge 

and  jury  in  place  of  the  ordinary  one  before  the  grand 

feflions.     The  ftat.  of  Ed.  6.  created  no  new  felony,  but  (^Vr  i  Hate, 

merely  removed  the  difficulty  which  was  fuppofed  to  exift  in  ^S7*j«^the 

the  trial  of  murder  where  the  ftroke  was  in  one  county  and 

the  death  in  another.     The  legal  cWc&  of  it  is  to  provide 

that  fo  far  as  concerns  the  trial  of  murder  the  offence  fliali 

be  confidered  as  committed  in  the  county  where  the  party 

dies:  the  trial  there,  fays  the  legiflature,  (hall  be  as  good 

and  efie£luai  ar  ifthejlrokt  orpcifimtig  had  been  cvmmitted  and 

done  in  the  fame  county  fvbtrt  the  party  fballdit.    Therefore  if 

the  death  be  in  a  Welch  county ;  and  for  the  purpofe  of  trial 

the  ftroke  is  to  be  confidered  as  given  in  the  fame  county ; 

then  the  ftat.  of  H«  8.  attaches,  the  folc  obje^  of  which  in  this 

Tefpe£l  was  to  give  an  option  to  remove  fuch  trials  as  would 

otherwife  be  had  in  Wales  into  the  next  adjoining  Engli(h 

county :  fuch  muft  have  been  the  obvious  conftruflion  if 

the  two  provifio'hs  had  been  contained  in  the  fame  aQ ;  and 

the  two  ftatutes  being  fo  far  in  pari  materia,  and  the  one 

not  profeffing  to  be  a  repeal  of  the  other,  they  muft  be 

made  to  ftand  together  if  pofEble,  and  have  a  relative  con- 

(lru£tion  put  upon  them.     On  the  other  hand,  by  the  fame 

rule  of  conftruflion,  if  the  ftroke  be  in  Wales  and  the  death 

in  any  £ngli(h  county,  the  trial  muft  be  in  fuch  Englifh 

county,  according  to  the  ftatute  of  £d.  6.,  the  ftat.  of  H.  8^ 

not  attaching  in  that  cafe* 

5.  Where  the  ftroke  is  at  fea  or  out  of  England,  and  the       $  131. 
death  in  a  county,  or  vice  verfa.  Strtkt  tr  dtMth 

It  feems  to  have  been  a  matter  of  great  doubt,  whether  EngUai. 
the  killing  of  one  who  died  at  land  of  a  wound  received  at  ^  u^il^fl^ 
fea  could  be  inquired  of  by  the  common  law;  (certainly  not  «Htie,'x63.* 
at  Icaft  by  the  ordinary  commiffion  of  oyer  and  terminer  f."trii.^^^'* 

within  yidtvM,i*ii\ 
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▼.  (i3ff.  vitliiB  a  county;)  bccaofe,  dioogli  die  pbce  wiieic  tbc 
ftrokc  was  gWen  Blight  pertain  to  tlie  leakn  of  England,  yef 
not  being  within  the  bod  j  of  any  ooonty,  no  venire  conld 
come  from  thence :  neither  could  the  admiial  inqniie  of  it^ 
becanfe  the  death  happened  out  of  his  jnrifiJiAion.  And  for 
the  fame  reafon  it  could  not  be  determined  by  fpecial  com- 
milEooers  under  the  ftat  27  It.  8.  c.  4.  or  28  H.  8.  c.  15.  | 
they  being  confined  to  inquire  of  murders  at  fea  :  nor,  as 
Lord  Hale  lays*  by  the  conftable  and  marihalj  which  was 
V£!l\vu      ^  opinion  of  Lord  Coke  founded  on  the  ftat.  13  Ric.  1. 

ftat«  2.    But  according  to  Lord  Hale  it  might  be  determined 

in  B.  R.  fitting  in  the  county  where  the  party  died,  or  by  a 

{pedal  commiflion  of  oyer  and  terminer,  the  nature  of  which 

nk  sHjk,  la]  be  explains  in  another  place.    Thefe  methods  of  proceeding 

"*'^*  had  however  fallen  into  difufe  fo  long  ago  at  leaft  as  tbe  end 

of  Edward  tbe  diird's  reign;  and  the  only  jurtfdiAion  to 

which  we  can  with  any  certainty  now  refer  in  this  refped^ 

Fbft.f.  13).       tin  a  very  late  period^  is  the  comicfiilion  authorlfed  b^  the 

^Hjic»2^        iUt.  33  H.  8.  c.  23.  hereafter  tpentiooed,  which  under  die 

reqoifites  there  fet  forth  might  beconfiderod  as  extending  to 
1  Hawk.  cb.  31.  tUs  cafe :  but  that  only  related  to  the  principal  ofiedders»* 
'  and  did  not  extend  to  acceflarics. 

But  for  preventing  any  failure  of  juftice,  and  for  tatiog 

away  all  dot&ts  touching  the  trial  of  murders  in  the  cafes 

sGco.s.  csi.  htneinafter  mentioned,  it  is  enaAed  by  ftat.  2  Geo.  2.  c.  2r. 

<<  that  where  any  perfon  fliaU  be  felonioidiy  ftricken  or  poi« 
«<  foned  upon  tbe  fea,  or  at  any  place  oul  of  that  part  of 
«  Great  Britain  eaUed  England,  and  fliall  die  of  the  fame 
<•  ftroke  or  poifboing  within  that  {/art  of  Gfeat  Britain 
*^  called  England ;  or  where  any  perfon  ftatl  be  felobioufl/ 
<<  ftricken  or  poifoncd  at  any  place  within  that  pan  of  Great 
<<  Britain  called  Eogl^d,  and  fliall  dierof  the  fame  ftroke 
<<  or  poifoning  upon  the  fea,  or  at  any  place  out  of  thatpairt 
<<  of  Great  Britain  called  England,  in  either  of  the  faid  cafes 
<(  an  indidment  thereof  found  by  the  jurors  of  the  county 
«<  in  that  part  of  Great  Britain  called  England  in  which  fuch 
<<  deadi,  ftroke^  or  poifoning  fliall  happen  refpedively  as 
<('  afinreraid,  whether  it  fludl  be  found  before  the  coironer 
<<-  upon  the  view  of  fnch  dead  body,  or  before  the  juftices  of 
<^  the  peace  os  other  juftices  or  oonUttiflioaeii  n^  fliall  havtf 

••  authority 
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^  autliority  to  inquire  of  mtrdcf s,  (hall  be  as  good  and  ef-   ch.  v.  ( i }i. 

«  fedual  in  law  as  well  againft  the  principals  as  the  afcceffa-  ^[fi^Zt^f 

*<  riesy  as  if  fuch  felonious  ftroke  and  death,  or  poifofiing  Engt^nd. 

•«  and  death  thereby  enfaing,  and  the  ofeace  of  fuch  ac-  ' 

<<  ceflaries,  had  happened  in  the  fame  coimty  ^ere  fvch 

^  indidment  {hall  be  found  :  and  that  the  juftices  of  gaol 

<<  delhrery  and  oyer  and  terminer  in  the  fame  county  where 

<<  fuch  indt£tment  (hall  be  found,  and  .alfo  any  fuperior 

*<  court  in  cafe  fuck  indi£tnietit  (hall  be  remoyed,  &c«  ihall 

^  and  may  proceed  upon  the  fame  in  all  poiots,  &c.  as  they 

<f  might  or  ought  to  do  in  cafe  fuch  felonies,  ftroice  and 

<<  death,  or  poifomng  and  death,  and  the  offisnce  of  fiich 

^  accefiaries  had  happened  in  the  fame  county  where  fiich 

<*  indidment  fliall  be  found.    And  every  fuch  offender  ihall 

*<  anfwer  upon  their  arraignments,  and  have  the  like  de- 

<<  fences,  advantages,  and  exceptionsy  (except  challenges  for 

^  the  hundred,)  and  Ihall  receive  the  like  trial,  judgment, 

^  order,  and  execution,  &c.  as  if  their  (relpedive)  offences  had 

«<  happened  in  the  fame  county  where  fuch  indidment 

<<  Ihall  be  found.** 

Where  one  ftanding  on  the  (hore  (hot  at  another  ftandmg  Coombe*9  caft^ 
in  the  fea,  who  afterwards  died  on  board  a  (hip,  all  the  judges  JJ^  Ba"fer  ^*^* 
held  that  the  trial  muft  be  in  the  Admiralty  court,  and  not  ^c'ch*  i^t.  laft 
at  common  law.  ^ 

tf.  Where  both  the  ftroke  and  death  are  at  fea,  or  in  ha-       f  lyi. 

VenS,  &.C.  ^rakiandJiMtk 

By  ftat.  28  H.  8.  c.  i;.  it  ts  ena£ted,  <<  that  all  treafons,  28Hea.8.ci5. 
^  felonies,  murders,  &c.  committed  upon  the  fea,  or  in 
**  any  other  haven,  river,  creek,  or  place  where  die  admiral 
<<  has  or  pretends  to  have  power,  authority,  or  jurifdi£Hon, 
"  ihall  be  inquired,  tried,  heard,  determined,  and  judged 
^*  in  fuch  ihires  and  places  in  the  realm  as  (hall  be  limited 
^  by  the  king's  commiffion  or  commiffions  to  be  direQed 
^  for  the  fame,  in  like  form  and  condition  as-  if  any  fudi 
*<  offence  had  been  committed  upon  the  land.  Aiid  fuch 
^  commiffions  (hall  be  undt;r  the  king^s  givat  feal  direAed 
*<  to  the  admiral  or  hta^ deputies^  &c«  and  to  three  or  four 
«  fiicb  other  iubftantial  perfona  as  (ball  be  appointed  by  the 
f[  Looi.GhaiioBUar.tDjhearanddetBtvmncfuch'^^ 

<»  the 

10 


36«  Of  Ilomicidi 

(Triai'^  County)* 

ch.  V.  ^i^s.    *'  the  common  coutfe  of  the  laws  of  this  realm  ufcd  tdf 

Stroke  awi  deatb  cc  treafoiis,  felonies,  murders,  &c.  committed  upon  the  land 

_  "  withm  this  realm. 

Untitle  Piracy.  As  to  the  particular  manner  of  proceeding  under  this 
ftatute,  and  the  extent  of  the  admiralty  jurifdifiioni  they 
will  be  confidered  when  I  come  to  treat  of  piracy  and  other 
offences  committed  at  fea  triable  under  the  fp^cial  commiflioii 
founded  thereon.     It  will  fufhce  here  to  obferve,  that  the 

vfRIcs.  c}.   ftatute  15  Rich.  2.  c.  3.  filves  the  admiral  jurifdi£tion  to 

^       ^^^'        inquire  **  of  the  death  of  a  man,  anrt  of  a  maih{:m  done  in 

*'  great  (hips  hovering  in  the  main  ftrcam  of  great  rirers^ 
*^  only  beneath  the  bridges  of  the  Vame  rivers  nigh  to  the 
**  fea,  and  in  none  other  places  of  the  f<ime  rivers."  But 
this>  fo  far  as  it  extends  to  give  the  admiral  jurifdiflion 
within  the  bodies  of  counties,  muft  be  taken  very  (Iridlly; 

#Hafe»  16. 54.   for  according  to  Lord  Hale  it  extends  only  to  rivers  that  are 

arms  of  the  fea,  namely,  that  flow  and  re-flow  and  bear  great 
(hips ;  and  as  he  inclines  to  think,  only  to  fuch  deaths  and 
mayhems  as  happen  in  thofe  great  (hips.  This  jurifdiflion 
however  is  only  concunent  with,  and  not  in  exclufion  of  the 
common  law  ;  for  the  fame  author  fays,  the  coroner  of  the 
county  may  inquire  in  any  great  river  upon  thefe  articles^ 
Vfbere  a  man  canfeefrmn  oneftde  to  the  other  2  or  as  Hawkins 

•  Hawk.cb.9.    f^y^*  w£fr«  a  manjlaniing  on  one  fide  may  fee  what  is  done  on 

*  »4-  the  others 

sHaie^54.  The  inquifitions  taken  .before  the  coroner  of  the  Admi- 

ralty are  returned  before  the  commiflioners  under  the 
28  H.  8.  c.  15.  Thofe  before  the  coroner  of  the  county 
are  to  be  returned  before  commiflioners  of  gaol  delivery  fo^ 
the  county. 

39  Gea  3.  c.  37.  Offenders  may  now  be  found  guilty  of  manflaughter  before 
^  '  *  ^*        commiflioners  under  the  ftat.  of  H.  8* 

$  133*  7*  ^°  '^g^^4  to  homicide  committed  in  foreign  parts^ 

Stroke  aid  iUatk  Lord  Cokc  fays,  that  if  two  of  the  king's  fubjeQs  go  over 
lint^iT  '*  into  a  foreign  realm  and  fight  there,  and  the  one  kill  the 
1  Hawk,  ch.31.  other,  this  may  be  heard  and  determined  before  the  conftabfie 

and  maT(hal;  relying  principally  on  the  ftat.  13  Ric*  2. 
c.  2.  which  fays,  that  '^  to  the  conftable  it  pertaineth  to 
^<  have  conufance  of  coAtrafts  concerning  deeds  of  arms  or 

••of 
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^<  of  war  out  of  the  realm^  &c,  whieh  cannot  be  determined    ch.  v.  ^  1^3^ 
<f  or  clifcuflcd  by  the  common  law."    But  this  fcems  always  f'^;*'/'"^/"/* 
to  have  been  a  doubtful  conftrudion  of  that  ilatute,  and  ...........1..^ 

may  probably  be  denied  at  this  day  when  that  jurifdifkion  ^i^ftace,f.i3r. 
has  fallen  into  difufe.     The  fame  may  be  faid  of  the  ftatute 
1  H.4.  c.  14.  which  fays,  that  all  appeals  for  things  done 
out  of  the  realm  (halt  be  heard  and  determined  before  the 
fame  jiirifdi£lion»    But  by  flat.  33  H.  8.  c.  23.  (which  with  33 Hen. S.  c  13. 
refpea  to  the  trial  of  murder  (lands  unrcpcaUd  by  the  ftar.  i  Htle. «!  Jel! 
i&aPht&M.  c.  10.)  it  is  enaded,  <<  that  if  any  perfon  310^.27. 
<<  being  examined  before  the  king's  connfel,  or  three  of  (Repealed  as  to 
«*  them,  upon  any  treafons,  mifpridons  of  treafons,  or  mur-  ^'il^"^^** 
•*  ders,  do  confefs  the  fame,  or  are  vehemently  fufpefled  c.  lo.) 
'<  thereof  by  the  faid  council  upon  fuch  examination^  the  - 
<<  Lord  Chancellor,  by  the  king's  commandi  (halt  fend  a. 
<<  commiffion  of  oyer  and  terminer  under  the  great  feal  to 
*<  fuch  perfons  and  into  fuch  (hires  or  places  as  (hall  be 
^<  named  and  appointed  for  the  fpeedy  trial  of  fuch  offenders; 
*'  which  commilTioners  (hall  have  power  and  authority  'to 
*<  inquire,  hear,  and  determine  all  fuch  offences  within  the 
^<»fliires  and  places  limited  by  their  commi(rion  by  a  jury 
**  returned  by  the  (heriff^,  &c.    irf*whatcver  other  (hire  or 
**  plzGQ  within  the  king's  dominions  or  ivithout  fach  offences 
**  fo  examined  were  committed.^'     «'  Aftd  no  challenge  for 
<<  the  (hire  or  hundred  (but  for  want  of  freehold)  (hall  be 
"  allowed."  ^   ,  H»wk.^h,  31. 

This  ftatute  extends  not  to  acceflfari^s.  ^- 'V;  « 

'  X  MS.  Soffl.  54* 
There  does  not  appear  to  have  been  much  ufe  made  of 

this  ftatute.     One  inftance  ts  to  be  found  of  a  proceeding 
under  it  foj  a  murder  committed  in  England,  in  the  cafe  of  Ludowkk  Cn" 
Ludowick  Grcvil  (a),  where  the  judees  refolved  that  he  beine  ^'^  ■  "^*' 
charged  si^acceffary,  his  cafe  was  not  withffi^  the  a£t,  acccOa-  temp.  I^lix. 
lies  not  being  named.     In  another  inftance  Edward  Ealing  Rex*.  Baling nr 
was  indifted  for  the  murder  of  Charles  BigncU  at   the  ^^^  <^- B-^';«- 
Dollars  in  the  kingdom  of  Sweden  Ih  partibus  tranfmarinis  ;*one  foder  j. 
€Xtra  Angliam.     The  precepts  for  the  return  of  the  grand  ms  *jMS."um. 
anqueft  and  jury  for  the  trial  of  the  ifluc  recite  the  commif-  ?*  *^*/",V** 

^  r    t      i  i^  ^r  t  .  .  King's  MS  300. 

fion  of  the  lellions  of  oyer  and  termmer  "  ad  inquirendum  rM/«SMod.i44. 

(a)  See  this  cafe  differently  and  ii  it  appesn  iccorreAJy  reported  in  CrompC* 
fu^  aa.  ftitedJA  l  Hak^i^^,  and  2  Hale,  za.  ft.  ^ 

B  b  *€  p^ 
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l\\''  ^'  V^r  '*  P^^  facMmcntumbonorum  etiegalium  bominam  ctvitatrj 

]■:  fcrrgK  pmrtt,    '*  London  dc  quibufcunque    prodicionibus,    mifprifionifiis 

"    ■  '  ■>    •*  proditionam»  ct  murdris  extra  Angliam  ubicunque  pcrpc- 

^<  trat.  fecundom  afkum  parltamenti  domini  Henrici  odavi 

*<  predi£l.'33.  ct  ad  eafdem  prodttiones  et  alia  picmlfla  (hac 

'f  vice)  audiend.  et  terminand,'*    It  was  infiftcd  by  Ealiog's 

^counfel  before  ELing  Ch.J.,  EyreClLB.,  and  Baron  Mon- 

tague^  that  the  ftat.  38  H.  8.  extended  onlj  to  ifurders 

committed  in  England ;  that  fo  a  murder  in  one  (hire  may 

by  that  aft  be  tried  in  any  other  (hire,  but  not  to  murders 

committed  out  of  the  realm.    But  the  court  refolded  that  it 

did  extend  to  murdera  committed  out  of  the  realm :  and 

indeed  the  ftatute  is  clear  as  to  that  point*    And  they  faid^ 

that  a  like  commifldon  had  been  granted  in  the  late  queen's 

ndt%  Mod.f44.  time  in  the  cafe  of  one  Chamber^  indidled  at  the  Old  Baiiey 

c.  flwatipiicd.  j^^^  1709,  for  a  murder  committed  extra  regnum  Anglix 

ff.'  apud  Barcelona  in  regno  Hifpaniz.  The  court ,  then 
pioceeded  (o  try  Ealing,  who  was  convi£led  and  exe- 
cuted {a). 

ro &  II  w.  3.        By  ftat.  10  &  I  i«W.  3.  e.  25.  f.  13.  murder  and  all  other 

Net/fbondiand  *  Capital  crimes  in  Newfoundland  and  the  iiks  jhereto  be- 

*c.  VidiiXu      longing  are  triable  in  an^r  county  here.    Since  when  the  a£ts 

^*  of  the  32  Geo.  3.  c.  46.  and  33  Geo.  3.  c.  76.  have  enabled 

his  majefty  to  ere£f  courts  of  civil  and  criminal  j.urifdi£lion 

there,  which  are  '^*  to  hold  plea  of  all  crimes  and  mifde- 

y  meanors  committed  within«the  ifland  of  Newfoundland^ 

<<  and  on  the  iflands  and  fcas  to  which  fhrpsor  vefiels  ro^ir 

*^  from  the  ifland  of  Newfoundland  for  carrying  on  the  fifli- 

<<  cry,  and  on  tht  banks  of  Newfoundland,  in  the  fame 

"^^  mapner  as  plea  is  holden  of  fuch  crimes,  and  mifdemean* 

««  ors  in  Englag^."      Thcfe   afts   arc  continued   by   the 

34  Geo.  3.  c.  44'.  and  35  Geo.  3.  c.  25.     But  ^tfiing  ap* 

pears  therein  to  thew  that  the  jurifdi£lion  under  the  ftatute' 

"•  of  King  William  is  taken  away. 

t 

{a)  Jacob*!  Law  T)\€i.  tit.  Honucidey  f.  5.  mentiont  another  inftance  of  a  com- 
tniHion  iflued  againft  Capt.  Rocke  fer  killing  Mr.  Fcrj^ufon  ac  the  Cape  of  Coo4 
Hope ;  but  00  tioie  ia  mendooed. 


t 
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II.   Arraignment. 

I^ there  be  an  indi£lment  for  murdet,  and  the  coroner's  Ch.v.  §134. 
inquifition  againft  the  fame  perfon  at  the  fame  felfions  of  ■ 

feaol  dqj^very  for  the  fame  offence,  the  praftice  is  to  arraign      ''\  ^34* 
and  try  the  prifoner  upon  both,  in  order  to  avoid  the  plea  of        '^ 
auterfoits  acqaitj  or  attaint }  and  to  indorfe  his  acquittal  or 
attainder  Upon  both  ptefentments. 

Upon  eVery  indi£lmentfor  petit  treafon  or  murder,  the        $  'SJ- 
jury  may  negative  the  higher  offence,  and  find  their  vcrdift  ^ScZ//uhg"'^ 
for  any  Itfler  fpecie^  of  homicide  *,  the  fevcral  degreed  of  verdia. 
which  1  fira  had  occifion  to  cdnfider.    It  has*  alfo  been  I  hJI^;  ^[ 
Ihcwn  In  what  cafes  they  may  properly  find  a  general  vcrdift  »  ^*>»k,  ch.  ^7. 
o(  not  guilty;  dt  find  thc«fpecial  matter,  and  leave  the  party  Ante  adirdpi- * 
to  fue  but  his  pardon  under  the  ftatiite  of  Gloucefter,  c.  9.  "»» "^  ^;^'5- 
And  the  fame  riile  holds  in  the  cafe  of  indi£lments  framed  Mte^^.i^^.i^ei 
bn  the  ftatute  of  (labbing.     So  in  appeals,  the  defendant  in  f  "*V  ^'  '**' 

'^  .  1  mic,  44.9,4.50. 

an  appeal  of  murder  diay  be  found  guilty  of  manflaughter  2Hi«k.6lLxs- 
4>nly  ;  and  the  appicllant  in  that  aafe  fliall  not  be  nonfuited.  '^^' 
And  though  it  ^ere  formerly  cohfidercd  to  be  optional  in  th^ 
jury  upon  an  appeal  of  murder,  if  the  cafe  appeared  to  b« 
only  manilaughter,  to  find  accordingly,  or  to  acquit  the  de-^ 
^iendant  altogether,  yet  it  is  niow  fettled  that  they  mud  find 
the  mandaughter.     "f       -  " 

Again,  feveral  perfon^  prefent  at  a  homicide  committed  Omitymdiffertnt 
ihay  be  guilty  in  different  degrees;    Thus  one  who  joins  Ante/f.  58. 8a. 
In  an  ai^iray  on  a  fudden  niiay  be  only  guilty  of  manflaughter,  iH«ie,438.446. 
though  he  gave  the  ftrokej  while  another  who  abetted  hinfi,  r.  7.  X5.        ^* 
being  iyefore  deliberately  engaged  in  the  affray,  upon  malice,  ^f  ^^^^ 
inay  be  guilty  of  Hiurder.     Aifo  ai  wife  ot  (ervanC  maybe  1^2.  4ScTr* 
guilty  of  petit  treafon  and  a  llranger  of  murder,  being  all  ^^'' 
prefent  at  the  fa£t»    So  one  may  be  guilty  only  of  a  trefpafs  ^'^*  ^^  ^*y- 
ixi6,  aflault ;  while  another  perfon  prefent  may  be  guilty  of 
felony  in  maiming  by  lying  in  wait.    In  fuch  cafe  the  for-. 
mer,   if  indited  for  the  felony,  is  entitled  to  a  general 
acquittal. 

If  the  jury  fi^d  the  fpecial  matter  from  whemrc  the  law  Spttml finding. 
frefumcs   malice,  though  thty  do  not  exprcf&Iy  find  th6  M.cka44>'scare, 
malice  in  fad,  yet  judgment  of  death  muft  be  given  thereon.  Hoiiiway*i  wfe,  • 
So  though  they  do  not  find  that  the  (Iroke  was  felonious.        ^*^  "•  ^^^' 

Bba  '       '     Th^  ^       .  • 
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ch.  V.  §  135.  The  flat.  3  H.  7.  c.  X.  empowers  the  court  before  whmft 
LuiL  .one  IS  acquitted  upon  an  indictment  for  murderi  either  as 

'  principal  or  acceflary,  to  commit  or  bail  him  until  the-  year 
iH.7.  CI.  and  day  after  the  fa£t  committed,  that  in  cafe  a%appeal 
Vtde  5  &6  w.  be  brought,  he  may  be  forthcoming.  But  this  extends  not 
&M.  c.  13.       fQ  perfons  found  guilty  of  manflaughter  or  fc  defendendo^ 

bIITh.^iVg!'  °^  homicide  by  mifchanqe,  nor  to  fuch  as  pload  the  king^g 
ft.  2  Scr.  1103.  pardon. 

}  136.  The  judgment  in  petit  treafon  is  the  fame  as  In  the  loVref 

n,^ffr!  "-^""^^"  fpecies  of  treafon  before  confidered,  namely,  to  be  drawn 
Pita  Trejfon,  (on  z  hurdlc)  and  hanged  lintil  dead.  It  was  formerly  dif^ 
/■:^rante,p.j37,  fcrcnt  in  the  cafe  of  women,  who  were  adjodged  tp  be  drawn 
I  Ha:c*3S2.  ty  2"^  burned  j  but  this  was  altered  by  the  ftat.  30  Geo.  3- 
a  Kale,  399.  c.  48.  by  which  thcy  are  fubjcftcd  to  the  fame  judgixient  in 
4ji/cC°om.lL4.'.  a^l  refpc£ls  as  men,  and  particularly  with  rcfpcfi  to  the 

provificns  of  the  ftat.  25  Geo.  2.^.  37.  . 
M^rtitr.  *  The  judgment  in  murder  was  the  fame  as  iq  other  cafes 

6f  capital  felony,  namely,  to  be  hanged  by  the  neck  until 

dead.     But  by  the  ftat.  25  Geo.  2.  c.  37.  in  order  to  ftigma- 

tize  and  deter  perfons  from  the  commiffion  0/  this  heirtous 

2^0.2.  c.  37,  tDlTence,  it  is  enabled,  "  that  all  perfons  ^hp  (hall  be  found 

^*  guilty  of  wilful  murder  be  executed- ac$6rding  to  law, 

^         **  on  the  day  next  but  one  after  fentence  pafled  |  (unlefs  it 

y  happen  to  be  Sunday,  and  then  on  the  Monday  following)." 

•  And  (by  f.  2.)  **  The  body  of  fuch  murderer  fo  convided 

(<  (Iiall,  if  fuch  conv!(Slion  and  execution  (hall  be  in  the 

•<  county  of  Middlcfex,  or  within  the  city  or  liberties  of 

**  London,  be  immediately  conveyed  by  the  flieriff,  &c.  to 

••  the  hall  of  the  Surgeon's  Company,  or  fuch  other  place 

'<  as  the  faid  company  fliall  appoint  for  this  purpofe,  and 

<<  be  delivered  to  fuch  perfon  as  the  faid  company  fhall  ap- 

-•«  point,  who  fliall  give  the  fhcriff,  &c.  a  receipt  for  the  fame : 

"  and  the  body  fo  delivered  fliall  be  difiefled  and  anato- 

'*'  mized  by  the  faid  furgeon?,  &c.     And  in  cafe  fuA  cdn- 

•*  vi^lion  and  execution  fliall  be  in  an y^  othei^  county  6t 

,  •<  place  in  Great  Britain,  then  fhe  judge  w  juftice  of  affizc 

<'  or  other  proper  judge,  flnJl  award  the  fentence  to  Be 

**  put  in  exfcution  the  next  day  but  one  after  fucli  convic- 

*^  tion  (except  as  afurefaid)  \  and  the'  body  of  fuch  mur- 

1        •  ■  "    #<  dcrei 
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^*  dcrcr  (hall  in  like  manner  be  delivered  by  the  (herlfF  to  ^^^•'^•^M^* 

^'  fuch  furgeon  as  fuch  judge  or  judice  (hell  dire£t  for  the  mem  %n  mtrdtr. 

**  purpofe  aforefaid."     And  (by  f.  3.)  "the  fentence  fliall  .  ■ 

*<  be   pronounced   in    open   court    immediately   after   the 

"  conviciion  of  fuch  murderer,  unlefs  the  court  (ball  fee 

f^  reafonable   caufe  for  poftponing  the  fame.     In   which 

"  fentence  (hall  be  expreffedi  not  only  the  ufual  judgment 

'^  of  death,  but  alfo  the  time  appointed  thereby  for  the  excr 

^<  tion  tliereof^  and  the  mar|i;s  of  infamy  dlre£ted  for  fuch 

«  offenders." 

Se£);.  4.  enables  the  judge  for  reafonable  caufe  to  (lay  exe-  Zioy  of  ejtetntm. 
jcution  i  **  regard  being  always  had  to  the  true  intent  and  ^^^^^'^^^^^'*- 
"  purpofe  of  this  a£t,"    By  f.  6.  "  fuch  judge  or  juftice 
'*  may  appoint  the  body  of  any  fuch  criminal  to  be  hung 
i^  in  chains.     But  in  no  cafe*  whatever  the  body  of  any    * 
f '  murderer  (hall  be  fuffered  to  be  buried,  unlefs  after  fuch 
f^  body  (hall  have  been  diiTefled  and  anatomized  as  afore- 
.<<  faid.     And  fuch  judge  or  jufiice  (hall,  and  he  is  hereby 
**  rdyjuired  to  dire^  the-  fame  cither  to  be  difpoftd  of  a3 
f'  aforefaidi  to  be  anatomized,  or  to  be  hung  in  chains,  in 
f*  the  fame  manner  as  is  now  praftifed,"  &c. 

At  a  meeting  of  the  judges  in  June  1752,  to  conGder-of  Setjt.  Forfter'« 
this  law;,  in  the  cafe  of  Swan  and  Jefferys,  they  agreed  that  ^'.?:  ^»^«'*tioii 
this  (hould  be  the  fentence  or  judgment :-—  Foft.  c.  L.  i 

**  That  you  be  taken  from  hence  to  the  prifon  from 
M  whence  you  came^  and  that  you  be  taken  from  thence  on 
<<  -the  day  of  inftant  (or  next)  to  the  place  of 

u  execution,  and  that  you  be  there  hanged  by  the  tieck  till 
"  your  body  be  dead  i  and  that  your  body  when  dead.be 
f*  taken  down,  and  be  diifefted  and  anatomized."  They  * 
alfo  refolvedl  that  the  judgment  for  difTctiing  and  anato- 
mizing,  and  touching  the  time  of  execution,  ought  to  be 
pronounced  in  cafes  of  petit  treafon,  though  murder  only 
is  mentioned,  and  in  that  cafe  too  tl^e  time  of  execution  tq 
be  a  part  of  the  judgment. 

There  was  fome  doubt  whether  either  judgment  of  dif« 
fe£lion  or  hanging  in  chains  might  not  be  given  ;  and  if  the 
^ril  were  pronounced,  whether  if  po  furgeon  would  take 
the  bpdy  it  might  not  be  hung  in  chaias.    But  ou  debate 


I      • 

I 
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ciuV.  §136.  it  v^ac  agreed  by  nice  judges,  that  in  all  cafes  within  thf 
mm7hm!!Sr,  *^  ^^^  judgment  for  diifccling  and  anatomizing  only  (hotild 
I  I    be  part  of  the  judgment  pronounced  }  and  if  it  were  thought 

advifeablei  the  judge  might  afterwards  direft  the  hanging  in 
f;hain8  by  fpecial  order  to  (he  (lieriiFi  purfuant  to  the  provifo 
for  that  purppfe  in  tb^  (latute :  and  fo  is  the  pradice. 

Ld.Ferrerf*carey      This  ((atute  extends  to  peers.  convi<3ed  in  parliament* 

Pom.  Proc,  f  • 

9769.  Fott.f3^.      Should  the  day  appointed  by  the  judgment  for  the  exe-» 

cution  lapfe  before  fuch  execution  done,  a  new  time  may 
be  appointed  (in  the  cafe  of  a  peer)  either  by  the  high  court 
pf  parliameQti  beforjs  which  fuch  peer  ihall  have  beei| 
attainted  ;  or  by  B.  R.»  the  parliament  not  then  fitting  \  thQ 
record  of  attainder  beipg  properly  removed  into  B.  R. 

^eguiatwwsfir  By  f.  6.  of  the  abovementioned  ftatute^  a  murderer  after 
ncatmtmt  ^/mur»  couvidion  IS  dire£>ed  to  be  confined  in  a  feparate  cell,  and 

that  1^0  perfon  but  the  gaoler  or  his  ftrvants  ihall  have 

accefs  to  him,  without  licence  under  the  hand  of  the  judge 

s  or  (herifF.     But  in  cafe  the  judge  fhnll  Qay  execution  he 

may  relax  thefe  reftraints  by  licence  in  writing  figned  by 

him.     ByY.  8.  the  convi6k  fliail  between  fentence  and  exe« 

xutibn  be  fed  with  bread  and  water  only  (except  on  receiving 

the  facrament,  or  necefiaries  adminiftered  medicinally  by  a 

profefuonal  man)  under  a  penalty  upon  the  gaoler  of  20 1. 

and  imprifonment  tilt  it  be  paid,  and  forfeiture  of  his  of* 

j^ef  aen  fftfpr0     fice.     By  f.  p.  *' if  any  pcrfoD  fliall  refcue  or  attempt  to 

tjeumuB^  f<  refcue  any  perfon  out  of  prifon,  committed  for  or  foynd 

'  **  guilty  of  murder ;  or  refcqe  or  attempt  to  refcue  any 

f*  perfon  convidled  of  murder  going  to  execution,  or  during 

f<  execution,  every   fuch  oiFender  fliall  be  deemed  guilty 

f'^^of  felony^  and  fuflfer  jjearh  without  benefil  of  clergy./* 

MtirtxtcuiUn,    And 'by  f.  lo*  **  If  any  perfon  (hall  after  fuch  execution 

f<  refcue  or  attempt  to  refcue  the  body  of  fuch.o(Fender  out 
««  of  the  cudody  of  the  (heriff  or  his  officers,  during  the^ 
**  conveyance  of  fuch  body  to  any  of  th<*plapcs  direfled  by 
f<  this  ad,  or  from  the  Conopany  of  Surgeons,  ^c*  or  from 
ff  the  hpufe  of  any  furgeon  where  the  fame  fliaU  have  been 
ff  depofited  in  purfuance  of  this  aQ,  he  fliall  be  deemed 
ff  ^fiilfy  of  felony^  and  be  .liable  to  bf  tranfpprted  for  fevea 
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^<  yearsi  &c.  and  be  fubjed  to  the  like  panifliment  and    ch.v.  §135. 
<*  methods  of  conviction  in  cafe  of  leturning  into  or  being  ^jt^^/*' 
**  found  at  large  within  Chreat  Britain  within  the  faid  term  .^.^..^^..^m 
*<  of  feven  jtsuB,  in  all  refpe^s  at  hj  law  other  felons  are 
^  fubjeft  to  in  cafe  of  unlawfully  returning  from  tranfporc- 


<«  ation/' 


The  judgment  in  cafes  of  manflaughter  and  other  lefs  J"  manpggketr* 
degrees  of  homicide  ha?e  been  befpxe  men^oned.  ^l^*  ^*  ^  ^' 


t 
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f ,  ^/  /^  /i^  D:^^j  c/r^  r:::,  Ri^irti^  Cm^Jr,  &V. 
Ptrir*,  prcfcrt  it  :L:  Ficlo^itTiT/j;  to  amd  Gt^tader, 

or  ^«TcK..:lcc,  cr  r^ITcHcc  and  CrT,  iiidjf>ab>.  j  i. 
CouX^trMf  \  :«i9   Hundred,  &c.   acfvenhk  fer  Ke 

On-/;fSpa,  or  Efcsipe  of  Ofiendcr.   It. 
Or  fc/r  HOC  eivir,^  due  Ngixc  to  Ccioncr  bcfiDre  tbc 

Bo'djr  be  bt.ritd.  -  -   •        -  J 1, 

Who  Ibbic  for  neg^-^-rrit  Efc2pcj  a&cr  Capiion.       f  3. 

3«  >//  /a  /^/  Duty  of  the  Ccrcner,  -  -  ^4. 

How  punifiuble  for  Ntglccl.   ih.  %^ 

Inquificion  to  htftsper  vifum  Corporis,   ib. 
Where  the  Bodjr  cannot  be  found,  InquiCtion  to  be  bf 
Jufticesy  &c.  -  -  -  $  5. 

Of  what  and  how  the  Coroner  is  to  inquire  bj  ftat. 

4 Ed.  I.   ft.  2.  -  -  4;  $^- 

^    Not  of  AcceflWies  after,   /i. 

Upon  %^honi  ^nd  on  what  Occafioos  the  InquiHtioa 

ought  to  be  tAtn :  Not  vcxatioufly,  or  unne^eflarilfj 

or  by  way  of  Extortion.  -  -  $?• 

Puuirhment  of  Coroner  extorting  Money  to  omit  taking 

Inqutfition.   ib. 
Manner  and  Form  of  the  Jnqu\fttlon,  -  {8. 

Inqulfition  by  one  of  fcveral  Coroners  good  \  but  not 

by  Deputy.   lA.     * 
'  Evulencc  to  be  heard  for  the  Party  accufed  as  well  as 

for  the  Crown.        *      -  -  •  ^         }  9. 

By  (lat.  I  &  2  Ph.  &  M.  c.  13.  Effe^  of  Evidence  to  be 

put  in  Writing!  and  certified  to  the  next  Aflizes« 

and  Witnefies  boui^  oyer.  ii.  ^ 

P9ifij/b9nint  of  Coroner  for  Milbebaviour.  $  lo. 
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Tbcfeveral  Sorts  of  Inquifition.                    -  $  i  N 

|.'  Finding  the  Death  by  the  Vtfttaiion  of  God.  •         iii. 

2.  By  an  inanimate  or  irrational  Thing,             -  §  I2. 

Deodands*    What  arc  fuch.                      -  J 13.               ' 

How  the  Valine  to  be  aiTeflTed.     Relation -of  Forfei- 
ture,  ib. 

3^  By  the  AB  of  the  Deceafed.            «             *  $  I4« 

Relation  of  Forftitare  of  Fc!q  de  fe.   ib. 

Form  of  fuch  Inquificion.              -            -  $15* 

How  far  traverfabic.                     -            -  $  id. 

Eytdence  of  Infanitj,                    •            -  $  17. 

4«  By  the  AB  of  another.                   -             ^  *}  x8« 

Who  to  be  bound  over,   ib* 

Jury  majr  find  the  Fa£^  done  by  one  not  charged,  ii. 

Frefentment  of  Flight,  how  far  ^arerfable.  $  19. 

f*eeQ  of  Coroner.                 -            -      .      -  $20. 


pouching  the  Arrejl    of  Offenders  on  Homictdt 

committed. 

iT  may  not  be  deemed  unneceflary,  in  addition  to  what         x  j^ 

has  been  already  faid  upon  the  fubjefi  of  Homtcidej  to  Arreft  of  offtHdn^ 
take  a  (hort  review  of  thofe  provifions  which  the  few  has  ^JjJ^    **"' 
made  for  the  furtherance  of  juftice  in  this  refped.     In  no 
tnftance  hargreater  care  been  taken  for  the  fpeedy  dete£liou 
and  punifliment  of  the  guilty. 

And  firft  concerning  the  fleps  necefiary  to  be  taken  upon 
the  fa£l  of  an  homicide  committed: 

If  any  private  perfon  of  full  age  be  prefent  when  a  mur-  |  Hale,  44S. 
der  or  manflaughter  is  committed,  or  dangerous  ^ound  ^*^*'^»75»^* 
giTcni  and  do  not  his  bed  endeavour  to  apprehend  the  male-  f.  1.4. ' 
faftor,  and  raifc  the  hue  and  cry,  he  (hall  be  fined  and  im-  wiibuw't  cfe. 

'  Noy.  50. 

prifoned.     The  conftable  or  other  head  officer  of  the  town  4  Ed.  i.-ft.  s. 
er  vill  ought  alfo  td  be  made  acquainted  with  the  fame  by  ^'f/^^"^ 
thofe  to  whom  knowledge  of  the  fa£k  firft  comes,  .that  he  may 
«fe  all  due  diligence  for  the  apprehenfion  of  the  offender* 
and  raife  hue  and  cry :  for  the  neglefi  or  which  he  is  in  like 
manner  punilhable :  and  particularly  in  default  oC  nufiog  the 

hue 
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Ch.  VI.  §  r.  hue  and  cry  he  Aall  forfeit  5L  by  ft.  8  Geo.  2.  c.  i6*  f.  I  f  • 
Arri/t^of  j^ofins  ^^  ^^  fccovcred  bv  fuit  or  information  within  fix  months 
_  after. 

Dm  ofinlf  ^c.  Again,  if  any  fuch  oflFence  be  committed  in  »n  inclofed 
I  Hsie,44S.6o4.  town^  either  by  day  or  night,  or  within  the  precinAs  ef  znj 
\  Hawk.^ch.  I*,  o^hcr  town  or  vill  in  the  day  time  while  day  light  lads,  and 
^  »•  3*  the  offender  be  not  taken,  the  town  or  vill  may  be  amev^d 

KcL  v.      '       "P°"  *  prefentmcnt  thereof  either  by  the  coroner  or  grand 

inqneft  before  the  jufticesof  gaol  delivery,  or  by  the  jufticet 
€fb»ndrti  and  of  the  peace.  And  if  the  vill  be  not  fufficient  to  anfwer  the 
'**"7-  amerciament,  the  hundred  (hall  be  charged  therewith,  and, 

in  default  of  that,  the  county. 

^2.  In  the  pest  place,  in  all  cafes  of  notice  or  reafonabk  fafpi* 

fjfituttobtgtvm  £ion  that  a  party  has  come  to  a  violent  or  .ttnnataral  death, 
?HASe%4..  t^^  ^^'^  ^'  hundr(;i^,  or  (even  in  the  cafc^of  the  natural  deatb 
a  Hale,  57»  8.  of  ^  prifoncf)  the  gaoler,  ought  to  lend  for  the  coroner  before 
1  ^c/Abr.  tir.  the  body  is  buried  \  otherwife  they  (hall  be  amerced,  onpre* 
CoTooer.  *  fcntmenC  either  by  the  grand  inqueft,  or  by  the  coronert  la 
f.  13.  R-  V.  like  manner  any  individual  is  indidlable  for  preventing  or 
^  Mod^*!©.*"^^  withholding  the  coroner  from  doing  his  duty  by  viewing  the 
K.  V.  soigard.  .body.  But  if  the  death,  however  fudden,  were  frtm  fever 
#^p^?r.7.    ^^  other  Apparent  vifitation  of  God,  there  is  i(o  occafion 

(with  the  exception  above-mentioned)    t^   fend  'for  th^ 
coroner. 

3  Hale,  57,8.  The  vill,  &c.  is  alfo  liable  to  be  amerced  in  the  fam« 
s  Hawil^ch  manner  if  it  fuffer  a^body  that  died  an  unnatural  dtath  to 
U  %%.  remain  unburied  for  an  linreafonable  time  till  it  putrifyi  bes 

fore  they  fend  for  the  coroner. 

X  ^^  If  the  offender  were  taken  by  the  town(hip,  an^d  delivere4 

LiMityfir        to  the  (heriff*  or  his  bailiff*,  or  to  the  gaoler  of  the  countjf 

I  H«ie^489,499.  ^"^  ^hen  an  efcape  happen,  the  town(hip  or  vill  is  not 

sHttef  73,4.     chargeable,  but  the  (heriff  or  bailiff^.    But  if  he  be  in  the 

guard  of  the  conftable  carrying  htm  to  gaol,  even  though 

the  gaoler  refufed  to  take' him,  and  he  efcaped,  it  is  a  charge 

on  the  vilU    Nay,  though  in  the  flight  he  be  flain  for  necef- 

fity  of  retaking  him,  becaufie  he  refifted.     And  if  the  killing 

be  out  of  any  vill,  the  hundred  is  a^fwerable  for  the  eicapo 

)n  the  lil^e  manner, 

.     Thi» 
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Thus  much  of  negfigcnt  cfcapcs ;  fuch  as  are  voluntary  '     \ 

will  fall  under  a  different  confideration  in  another  place.         rtde  offcDcn 

»g<«inft  Uwfbl         * 
cuiiody. 

If  the  coroner  negle£k  to  come  in  convenient  time  after         , 
BOticcy  he  (hall  be  fined  and  imprifoned:  to  enforce  which  j>utyefcorotut^ 
thcftat.  I  H.  8.  c.  7.  direfts  that  he  fliall  forfeit  40  s.  for  *  ^'^^',^^^11.  9. 
every  fuch  default;  concerning  which  the  juftices  of  peace  f. 2*^.1  H.s.c7. 
and  of  affize  have  power  to  inquire.     And  if  he  make  no 
inquifition  at  all  upon  a  perfon  ilain,  or  do  not  return  the 
fame  to  the  next  gaol  deiivery*  he  (hall  forfeit  5  1.  for  every 
default,  by  the  ftat.  3  H.  7.  c.  i.     And  if  upon  a  prefent-  ^  H.  ?•  <^f- 
ment  by  the  grand  inqueft  of  a  death  of  which  the  coroner  *" 

ought  to  have  taken  cognizance,  no  fuch  prefentmcnt  be 
found  in  the  coroner's  roH|  he  is  puni(hable  even  at  common 
law  by  fine  and  imprifonment. 

If  the  body  be  buried  before  the  coroner  come,  though  he  Jnqmfitiw  nhe 
ought  to  record  it,  that  it  may  be  inquired  by  whofc  default  ^j!^;^''  ^'^ 
it  fo  happened,  yet  he  (Iiould  dired  it  to  be  taken  up^  if  it  i  Haie,  58,9. 
may  poflQbly  be  done' without  danger  of  infeAion,  in  order  f.a3*^a4'/  *^* 
that  the  inquifition  may  be  taken  fuper  vifum  corporis,  with-  i  s*«-  ^^^'  75J- 
out  which  it  is  void  ;  and  he  would  be  obliged  to  make  a  new  533. 2  Lcv.i4o*  ^ 
one  upon  fuch  view.     However,  where  a  body  has  been  fo 
long  buried  that  it  may  reafonably  be  prefumed  that  the  view 
of  it  could  be  of  no  manner  of  ufe  for  the  information  of  the 
jurors,  the  court  into  which  the  coroner's  inquifition  is  re- 
turned will,  upon  afiidavic  of  the  circumltances,  in  difcretion 
refufe  to  receive  or  file  it.     And  in  fuch  cafes,  or  where  .the 
inquifition  has  been  qua(hed  in  B.  R.,  the  ^coroner  ought 
not  to  dig  up  the  body,  unlefs  he  have  a  fpeeial  writ  or  order 
^  from  the  court  for  that  purpofet 

Where  the  body  cannot  be  foundf  (b  that  the  coroner,         ^  ^. 
who  has  authority  only  foper  vifum  corporis,  cannot  pro-  ff^^rtiuMy 
^  ceed ;  or  where  it  would  be  dangerous  or  unnecefiary  to  dig  rHawk.'jt.  17. 
it  up ;  or  as  it  feems  where  the  coroner  neglefts  to  take  any  ^'i*:*^* 
inquifition,  the  inquiry  may  be  by  juftices  of  peace,  who  by  \  MS*Sum.' jl»! 
their  cimmiQion  have  a  general  power  to  inquire  of  all  3^^*55« 
felonies  \  or  it  may  be  in  the  King's  Bench,  if  the  felony 
were  committed  in  the  county  where  that  court  fits  1  or  by 
f^e  iu(^ice8  of  oyer  and  terminer. 
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^Si.Ari.  §.6.        What  the  general  authority  of  the  coroner  U,  and  Iia 

\    ^'  ■    what  manner  it  flioald  be  cxercifpd,  may  be  fecn  in  tlie 

^    §^'   ,      ftat.  4  £d.  I.  de  officio  coronatori8«  which  ena£ls  "  that 

Of  what  atu*  ^^v  •  *  ^ 

'the  womr  it  to  ^  the  coroner,  when  commanded  by  the  king's  baiUffa  or  by 
"^£d'*i  ft.i-  '  ^  honeft  men  of  the  country,  (hall  go  to  the  placea  where 
rWr3H.7c:x.  <<  any  be  fluia  ov  fuddenly  dead  or  wounded,  and  fludl 
Jhir«f^Tt6!  **  forthwith  command  four  of  the.  next  town?  (a)  or  fi?c  oc 

<^  fix  to  appear  befofe  him,  in  fuch  a  ph^e ;  and  when  they 
<c  arc  come  thither,  thp  coroner,  upon  the  path  of  thems 
*f  (hall  inquire  (h)  if  they  know  where  the  perfon  was  flaioy 
f'  whether  it  were  in  any  houfe,  field;  bed,  toi?f n,  tarernt 
f^  or  company,  aI^|  who  were  there.-'  *'  Likewi(e  it  is  to 
<<  be  inquired  who  were  culpable  either  of  the  z&  or  of 
f<  the  force ;  and  who  were  prefent,  either  men  or  womeQ» 
y  of  what  age,  if  they  can  fpeak,  or  have  any  difcretion. 
f<  And  fuch  as  a^e  found  culpable  by  inquifitioa  (hall  be 
<"  f*  taken   and  delivered  to   the  (heriSj  and  committed  tq 

•  *  g^pl  >  s^d  fuqh  as  be  found,  and  be  not  culpable,  (i.  e.  xl^ 

M  witueffes,  and  thefe  the  coroner  (hall  bind  over  by  reco£- 

r  f'  nizance  to  the  next  affiles,)  (hall  be  attached  until  the 

.f^  coming  of  the  juflices,  and  their  names  written  in  the 

<<  coroner's  roll.    If  any  he  ijain  and  the  body  found  it\ 

*^  the  fields  or  woods  -,  firft,  it  is  to  be  inquired  whctI|P|: 

<<  he  were .flain  in  the  fame  place  or  not ;  apd  if  it  wece 

<<  brought  and  laid  there,  endeavour  (hall  be  made  to  follow 

<*  their  fteps  who  brought  the  body  thither ;  whither  brought 

><  upon  a  borfe  or  in  a  cart.     Alfo  it  (hall  be  inquired  whe* 

«    **  ther  the  dead  perfon  were  known  or  a  (Iranger,  aQ<| 

/<  where  he  lay  the  night  before.     And  if  any  be  found 

«  culpable  of  fhe  murder,  the  cqroner  (hall  immediately 

«  go  into  his  houfe,  and  inquire  what  goods  he  has,  &c. 

**  Jiow  much  land  and  the  yearly  value,  and  what  corp  on 

%  <<  the  ground,  which  (hall  be  value^  tnd  delivered  to  the 

€t  towoihip,  which  Qiall  be  anfwerable  before  the  jufticqi 

{a)  For  this  purpole  the  coroner  ifTuet  a  precept  to  the  conftahlea  of  foch  town- 
^pi  to  return  a  competeoC  number  of  jurors,  via.  ooc  lefs  than  la.  %  Hale^  5^ 
Or  \m  may  ftnd  ius  precept  to  che  ceailahie  of  the  boodred.  3  M9A6uni.  317. 
If  4)e  coQjIfble  make  no  rcl^r^,  at  the  jivois  do  not  ay^^^  tfit^s  de^cs  .are  to 
be  returned^  ^d  chey'ihall  ht  aixiexced  bcibre  the  j.u4$es  of  ^aol  ddii^X*  )b*  and 
%  Hale,  62. 

(i)  The  jury  are  fworn  and  charged  by  the  coroner  to  ioquiK  iipoo  flew  of  the 
,  ^cdy,  how  the  party  came  by  hU  death*    2  Hik,  (q. 

?'  fof 
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{Dutj  of  Coroner). 

"*  for  all }  and  the  hnd  fliall  remain  in  the  king's  hands    ch.  vi.  ( 6. 
«'  unta  the  lords  of  thcfce  have  made  fine  for  it,  ice."         ?{Z^„^ 

*<  Alfo  it  is  to  be  enquired  of  thofe  ^ho  are  drowned  or  ■■  i.  ■>■■  ■< 
*<  fuddenly  dead  ;  and  after  it  is  to  be  feen  of  fuch  bodies 
*'  whether  they  were  fo  drowned  or  flaln^  or  ftrangled  by 
^<  the  fign  of  a  cord  tied  ftraight  about  their  necks,  or  about 
*'  any  df  their  members,  or  upon  any  other  hurt  found  upon 
*<  their  bodies :  ixrhereupon  they  (hall  proceed  in  'the  form 
**  above  faid.  And  if  they  were  not  (lain,  then  ought  the 
f*  coroners  to  attach  the  finders,  and  all  others  in  company. 

<<  Upon  appeal  of  wounds  and  fuch  like,  efpecially  if  the 
**  if^oUnds  be  mortal,  the  parties  appealed  (hall  be  tak^ii 
*'  immediateTy,  and  k^pt  until  it  be  known  perfetMy  whe- 
^^  ther  he  that  is  hutt  ihall  recover  ov  not ;  arid  if  he  die, 
w  the  oflFeftders  (hall  be  kept :  and  if  jhe  party  recover,  the 
*<  oflTenders  (hall  be  attached  by  four  or  fix  pledges  after^ 
'*  as  the  Wound  is' great  or  (Vnall:  if  it  be  for  a  maim,  he 
**  filall  find  more  than  four  pledges :  and  two  pledges  if  it 
^*  be-  for  a  fmall  wouitd  without  mayhem.  Alfo  all  wounds 
•*  tmght  to  be  viewed  ;  the  lengfh,  breadth,  and  depth,  and 
"with  what  weapons,  and  in  what  part  of  the  body  the 
"**  wound  or  hurt  is,  and  how  many  wounds  there  be,  and 
^*  who  gave  them  :  all  which  muft  be  inrolled  by  the  coroner. 

**  Moreover  if  any  be  appealed,  the  party  appealing  of  the 
**  faift  (hall  be  taken,  and  the  party  appealed  9f  the  force 
^^  (hall  be  attached  alfo,  and  kept  in  ffard  until  the  parties 
^'•*  appealed  of  the  fadi  be  attainted  or  delivered. 

**  Alfo  horfes,  boats,  carts,  Src.  whereby  any  are  flain^ 
"  that  properly  are  called  deodands,  (hall  be  valued,  and 
*•*  delivered  unto  the  towns  as  beforefaid." 

"  If  any  be  fufpefted  of  the  death  of  any  man,  being  in 
^<  danger  of  life,  he  (hall  bp  taken  and  imprifoned  as  before 
«  is  faid." 

'  It  IS  obfehrable  that  this  (lutute  being  wholly  direftory  2  Hawk.'ch.  9* 
and  in  affirmation  of  the  common  law  neither  reftrains  the    '  **'      •• 
'  power  of  the  coroner,  nor  excAcs  him  from  a?y  part  pf  his 
duty '  not 'mehtioncd  therein,  \rtiich  was  incideht  to  his 
ofllce  befoie. 

The  coroner  has  no  authority  to  inquire  of  acceiHries  » Hale,  416. 
"after  thc'fadl/as  hahas  of  acfcfefferi^s 'before.  *  HaVk.  ch.  9. 

9  '  With 
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{Duty  of  Coroner)* 

Ch.  Vf.  §  6.  Withr  xii^Bi  to  the  line  of  demarcation  between  the 

^hwt^nlmrt.  junfdidlion  of  the  county  coroner^  and  that  of  the  coroner 

^  of  the  admiralty  it  faaa  been  conCdered  in  the  lafb  chap^ 

Ch.5.  f.J32.  tcr. 

^  <;.  Firft  the  inquiry  is  to  be  made  <^  when  commanded  hj 

UfcM  wbomtbe    ihe  king's  bailiA  or  by  honeft  men  of  the  country**  upon 

t^^/iM  •        ^^^^  ^^  ^^  ^  fhiuf  or  feddenly  dead  or  wounded."    This 

1  Haie,4S4.      power  18  howevct  to  be  exercifed  within  the  limits  of  a 

yuu  I  Bac.  Abr.  found  difcrction.  There  ought  at  Icaft  to  be  a  reafonaUe  faf^ 

tit.  Coroner.      picion  that  the  party  came  to  his  death  by  yiolent  or  UQpa« 

tura)  means :  for  if  the  deaths  l|oweTer  fixddenrj  were  from 

fever,  or  other  apparent  viGtatien'  of  6od>  there  b  no  occ»- 

fion  (with  the  exception  before  mentioned  in  cafe  of  pr»* 

apoaanapptica-  foners)  for  the  coronet's  interference*    And^  the  court  of 

aT"  ^^' *ihc*^"  ^•^'  ®"  *^^  fcvcral  occarfions  within  ^y  bwn  memory 
jufticeaof  Nor-  blamed  the  coroners  of  Norfolk  (a)  and  Anglefea  {i)  for 
itoncrwTain*  holding  rcpcatcd  and  unncceffary  inquefts,  for  the  fake  of 
jterot  in  his  ac-  enhancing  their  fees,  on  bodies  and  parts  of  bodies  of  peiw 
Gea^.Ms/^  fons  •unknowUf  which  were  caft  up  by  the  fea  ihoiet  witb* 
{h)  The  coroner  out  the  fmallcft  probability  or  fufpicion  of  the  dcs^s  having 
caT^"!.  40^0.3.  happened  in  any  other  manner  than  by  the  unfortuftate  perik 

of  the  fea* 
jtexT.Harrifon.      One  HaTTifon  coroi^r  of  the  county  of  Cumberland  was 
M.  40  G.  3.      convidled  for  extortion  in  his  office,  in  taking  a  fum  of 

money  for  not  holding  an  inqucft  on  the  body  of  a  young 
woman,  which  he  hjicruo  authority  for  doing.  On  the  dc^ 
'  fendant's  being  brought  up  for  judgment  the  circumft&nces 
of  the  cafe  appeared  to  be  that  the  party  had  by  accident 
broken  her  le^,  which  was  afterwards  amputated^  and  aftor 
fome  weeks  (he  died  in  confequence  of  the  fever  attending 
it,  and  was  buried.  Some  days  after  the  coroner  threatened 
to  have  the  body  ckken  up  and  an  inquiGtion  taken  on^it, 
unlefs  a  certain  fum  were  paid%  Foa  which  oflFcncS  the 
court  fenteuced  him  to  pay  a  fine  of  loo  K,  to  be  imprifoned 
for  fix  months,  and  to  bo  amoved  from  his  office*  And 
Mr.  Juftice  Grofe  in  paffing  fentence  fiiid,  that  the  coroner 
under  thefe  circumftances  bad  no  pretence  or  authority  for 
taking  any  inquifition  at  all ;  but  if  the  cafe  had  warranted 
his  fo  doing,  he  was  equally  criminal  iu  having  extor^ted 

money  to  refrain  from  doling  hi$  office.*  '         ^    , 

Nexr,. 
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[Duty  of  Coroner). 

.   Next|  a^  to  the  manner  of  Caking  the  inquifition;  the  Ch.vi.  §8. 
jorors  muft  be  at  lead  twelve  in  number,  half  •£  whom  in  ' 

the  cafe  of  a  prifoner's  dying  in  gaol  ought  to  be  prifoners  jm^„„^^,  jr  • 

iithere  were  fo  many,  and  it  ought  to  appear  in  evtry  in-  •/ inquifition. 

quifition  at  what  place  or  places,  and  by  what  jurors  by  ^Hiac/co.* 

name,  it  was  taken,  and  that  they  were  fworn.     But  it  is  >  Hawk,  ch  9. 

fufficient  to  fay  that  it  was  taken  by  the  oaths  of  lawful  men  pinntf*ictie» 

of  the  country,  without  dating  that  they  were  of  the  next  CrcEiii.  3*. 
adjacent  towqs. 

Though  the  inquiGtion  muft  be  taken  on  the  view  of  the  s  Hawk.  ch.  9^ 

body,  yet  it  is  not  ncccffary  that  it  (hould  be  taken  in  the  ^^'^'^  B^f  A^! 

very  fame  place  ;  but  it  feems  that  the  coroner  may  adjourn  753. 
the  jury  from  time  to  time,  and  from  one  place  to  another ; 
but  the  read  place  fliould  be  ftated  in  the  inquifition. 

^The  inquifition  muft  be  on  pirchment ;  and  fome  have  3  ^^^*J^'  - 

been  quafhcd  for  being  on  paprr  (^i).     It  muft  be  figned  by  {a)  Rex  ▼.  BeL 

all  the  jury  (^)  as  well  as  the  coroner;  othcrwife  it^  h  void.  B7R"tcm*'*Ld 

And  the  cuitom  is  for  the  coroner  and  the  jury  to  Yet  their  Maos£e!d/MS.* 

feals  thereto  :  but  I  find  no  exprefs  authority  fcr  this*  \i}  j^;. "'  J*  ^^ 

In  all  rcfpefts  it  Teems  that  an  inquifition  before  the  G.3MS.  («) 

coroner  for  the  death  of  another  ought  to  be  as  formal  and  ^'o-  J>c.  635. 
certain  as  any  other  indi£lmenr. 

An   inquifition  taken   before   one    cf   feveral  coroners  i  Hale, 417. 

fuper  vifum  corporis  is  fufficient,  though  all  muft  join  in  an  *  fj^'^^b?  ^^* 
outlawry :  but  it  cannot  be  done  by  deputy^     But  in  tha 
cafe  of  the  non-appearance  of  juries,  conftablcs,  &c.  he 

cannot  fine  or  amerce ;  but  muft  prefent  the  matter  to  the  »  Hale,  ](». 
next  juftices  of  gaol  delivery,  who  h^ve  power  to  fine. 

The  coroner's  inqueft  muft  hear  evidence  on  oath  as  .  *  €  9, 

well  for  tlie^rty  accufed  as  for  the  kin^,  if  it  be  oflered  to  ^^^*'^** 

them;  becaufc  the  proceeding. is  not  fo  much  an  accufation  157.  '    '  '^' 

on  an  indi£tment,  as  an  inquifition  of  offic^to  inquire  truly  ^corey«sc-f, 

how  the  party  came  to  his  oeath ;  and  for  an  omilRon  xn  i  Leach.  50, 

this  refpeft  an  inquifition  of  felo  de  fe  warquaftied  by  B*  R,  *  ^^j  9^-  *»'• 

The  ft.  I  &  2  Ph.  &  M.  c.  13.  enads  "  that  every  coroner  Dtp-fitw^t. 

^<  upon  any  inquifition  before  Ijim  found,  whereby  any  ^**''^***- 

{fi^  Thi  U^nifitions  thtf  t  wert  cnfjfgntdhj  tkt  afontrand  thtfinman  ifthtjyry. 
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{Duty  ofC^rwer), 

<<  perfon  or  perfons  (hall  be  icidi£)ed  for.  murder  otrman^ 
*<  fiaughtei^  ot^  as  acceflary  or  acceflaries  to  the  fame  before 
<<  the  murder^  &c«  fliall  put  in  writing  the  efied  of  the 
<<  evidence  given  to  the  jury  before  him,  being  material* 
'<  And  as  well  the  jufticcs  of  the  peace  (two^  one 
''being  of  the  quorum)  as  die  faid. coroner  Ihall  bind 
'^  all  fuch  by  recognizance  or  obligution  as  do  declare 
"  any  thing  material  to  prove  the  faid  murder,  &c« 
"  to  appear  at  the  next  general  gaol  delivery  to  be 
"  holden  within  the  county,  city,  or  town  corporate 
**  where  the  trial  thereof  fliall  be;  then  and  there  to 
'<  give  evidence  againft  the  party  fo  indicted  at  the  dme 
"  of  the  trial;  and  fliall  certify  as  well  die  fame  evidence 
"  as  fuch  bond  or  bonds  in  writing  as  he  Aall  take,  toge* 
"  ther  lArith  the  inquiddon  or  indidment  before  him  taken 
"  or  found  at  or  before  the  dme  of  the  trial  diereof  to 
«  be  had." 

It  is  true  that  the  ftatute  does  in  terms  only  require  the 
coroner  to  put  in  writing  the  efftEl  of  the  evidence.  But 
this  muft  not  be  taken  to  give  him  a  ladtude,  fuch  as  hath 
been  but  too  often  .taken  by  perfons  of  this  detcripdon  to 
the  great  perverGon  of  truth  and  juftice,  of  putting  down 
not  the  words,  of  the  witnefies  but  his  own  conception  of 
their  tendency.  It  is  doubdefs  the  meaning  of  the  a&  diat 
the  examinatiqp  of  the  witnefies  fliould  be  taken  down  with 
the  greateft  poilible  accuracy  as  to  all  material  points  of  the 
inquiry :  otherwife  one  great  benefit  of  the  a£l  which  is  to 
enable  the  court  to  cgmpare  the  examination  with  the  evi« 
deuce  then  given  muft  be  defeated.  TChe  effeB  mentioned 
therein  means  the  true  and  genuine  fenfe  of  the  evidence 
as  delivered  in  detail,  not  indeed  in  lett^Sy^yllables,  or 
even  words ;  though  thefe  flxould  not  needlefsly  be  departed 
from;  but  the 'fair  and  obvious  meaning  of  the  words 
fpoken,,  and'not  the  final  refult  of  the  evidence."' Com« 
plaints  have  in  my  own  memory  been  made  by  judges  oa 
the  cirgiits  of  the  culpable  negleA  of  coroners  in  this 
refped,  and  threats  of  exen^ilary  punifliment  holden  out  to 
them  to  prevent  a  repedtion  of  the  fame  abufc  in  ^ture. 


I  have 
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{fiutj  of  Cofonfr), 

t  have  before  noticed  the  prefentments  of  the  coroner  for  Ch.  vi.  §  10* 
breaches  of  duty  in  others  towards  him,  and  by  whom  the  * 

punifliment  (hall  be  awarded.     In  like  manner  he  himfclf       JJ^V/A* 
i&  punifliable  for  negle£l  or  mifbehaviour  in  his  ofEce  in  the  dnner. 
inftances  before  alluded  to.    But  further  the  ft.  3  Ed.  i.  ^l'f'!\*!t'^' 
€•  9.  direds  that  if  any  coroner  &c.  for  reward,  prayer, 
fear,  or  affinity,  conceal  &c.  the  felonies  done  in  his  liber- 
ties, or  will  not  arreft  the  felons  there,  or  will  not  do  his 
office  for  favour  to  fuch  mifdoersi  and  be  attainted  thereof, 
he  (hall  be  imprifoned  one  year,  and  pay  a  grievous  fine,  or 
if  he  have  not  wherewith  to  pay  (hall  be  imprifoned  three 
years. 

In  Lord  Buckhurft's  cafe  a  coroner  not  returning  his  in*  i  Keb.  tSot 
quifition  of  murder  to  the  nezc  gaol   delivery,  but  fup^ 
preffing  it,  was  difcharged  from  his  office,  and  fined  lool. 

.  Alfo  the  ftat.  i  &  2  Ph.  &  M.  C..13.  enads  that  <'  if  any  i  SriPh.ftlf. 
**  coroner  or  juftice  of  the  peace  (hall  ofiend  in  any  thing  ^J^^l'Jj 
**  contrary  to  the  true  intent  and  meaning  of  the  faid  aA, 
**  the  juftices  of  g^ol  delivery  of  the  (hire,  &c.  where  fuch 
<*  offence  (hall  happen  to  be  committed,  upon  due  proof 
'<  thereof  by  examination  before  them,  (hall  for  every  fuch 
*<  offience  fet  fuch  fine  on  every  fuch  Juftice  of  peace 
<<  and  coroner  as  they  (hall  think  meet,  and  eftreat  the 
««  fame,"  &c. 

And  further  by  ft.  25  Geo.  2.  c.  I9.  *<  If  any  coroner  who'  %$  C.  t.c.  sg; 
*<  is  not  appointed  by  virtue  of  an  annual  eledion  or  nomi-     ^* 
**  natioHi  or  whofe  office  of  coroner  is  not  annexed  to  any 
"  other  office,  (hall  be  lawfully  convi£led  of  extortion,  or 
*^  wilful  ncgle^  of  his  duty,  or  mifdemeanor  in  his  office, 
*<  it  (hall  be  lawful  for  the  court  before  whom  he  (hall  be 
<<  fo  conviAed  to  adjuge  that  he  be  removed  from  his       ^ 
«  office." 

Having  faid  thus  much  of  the  authority  of  the  coroner        {  j  t  • 
Jn  general,  there  remains  only  to  be  confidcred  the  feveral  '^*f^^f»t$ 
fores  of  ikquifitions  which  may  be  taken  by  him  touching 
the  death  of  a  perfon.     And  thefe  are  either  where  the 
death  is  found  to  be 

J.  By  tbi  vtfitaiion  of  God. 

2.  By  mians  offomt  inanimate  or  irrational  thing. 

C  c  3.  By 


3^  Of  Homietdg 

^  {Duty  ofCTTouer), 

Ch.  VI,  5  II.  J,  By  the parifs  own  a^. 

c/mj^i/hhJ!''''  4-  By  the  aB  of  another. 

"-  "*— "   '    ■        I.  The  coroner  has  no  power  lo  take  inquiGtions  cxcepT 
God!  ^^^^        where  the   death   is-  fudden  or  otherwifc  unnatural}  and 
>\ntc  f.  7.         if  the  inqueft  find  that  the  party  died   by  the  vifitation 
a  Hale)  64.*       ^^  God,  there  is  no  more  to  be  done  ;  only  the  inquifitioi> 

together  with  the  examinations  are  by  the  ft.  3  H.  7.  c.  1.  Xx> 
4e  returned  to  the  next  gaol  dclirery,  or  into  B.  R.  > 

5  iZi  ^*  ^f  '^^  deatli  he  fomid  by  mifadvcnture,  as  by  a  falW 

Myanmammdtt    from  a  cart  or  the  like,  the  coroner  is  to  take  the  examina- 

/^ilj."*  '***         tion,  and  return  the  fame  with  the  inquifition.  to  the  next 

I  H*ie,  4iS,       gaol  delivery  5  and- further  to  inquire  of  the  deodand,  the 

^^     *         value  thereof,   and  in  whofc  hands  it  it-;   and  to  feize  and 

deliver  the  fame  to  the  townihip  to  be  anfwerable  ior  it  to^ 

the  king,  by  (lat.  4  Ed.  i.  fl.  2. 

aHaWfc.  oh.9.  But  if  the  deccafcd  were  killed  by  a  fall  from  a  bridge^ 
^Haii"^'**"'^''  by  reaCoa  of  its  being  out  of  repair^  or  .were  drowned  in  a 
arHaJfr,  62.         pit,  the  townflijp  who  negle£led  to  repair  the  one  or  ftopc 

up  the  other,  if  thty  wen^  bound  fo  to  do,,  fhally  on  inqui- 
fition by  the  coroner  finding  fhK:h  fadt^  be  amerced  by  ther 
jufticea  of  gaol  delivery- 

§  13.  Dcodands,  fo  calUd  from  the  former  applkratvon  of  them- 

B/eJ.iffds.  ^Q  pious  ufes,  tbougli  now  part  of  the  revenues  of  the  cjrown 

J  Haie,4i9,4zo.  uxilcfs  granted  oat,  arc  tiiufe  forfeited  things  which  moved: 
to  or  occaGoned  the  death  of  a  perfon.     They  are  of  twcir 
forts*,  I.  Such  things  as  moved  to  the  death;  2.  Such  as^ 
though  at  reft,   yet  were   ihe   immediate  occaGon  of  it^ 
Where  a  perfon  is  killed  by  an.  inftrument  made  ufe  of  fop 
that  purpofc,  fuch  inftrument  is^  forfeited  ;  and  that  is  the  , 
icafdh  why  a  v  ilue  is  fet  upon  ft  m  the  indidhnent.     If  a» 
uun  fall  from  his  horfe  and  be  killed,  or  in  Catering  his^ 
liorfe  be  drowned  v  if  it  happened  in  either  caf*:,  from  the 
fault  of  the  animal  it  is  a  deodand  ;  otherwife  i;ot,  as  was<* 
folemnly  adjudged  5  Ed.  3.  and  therefore  if  in  the  latter 
cafe  the  man  was  drowned  by  the  violence  of  the  dream, 
I  Ro  Rep.  1*3.    the' horfe  is  no  deodand.     If  a  (hip  or  a  boat  be  in  freih- 
1  Hair,  422.       watcr,  and  a.  man  be  killcd^by  a  fall  therefrom,  in  ftri£lnef» 
i.'o.  ^  '        'the  fliip  or  boat  was  forfeited^  but  not  the  merchandize^ 

tbouglv 
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tli6ti|(li  this  fcvcrity  is  never  praaifed  at  this  day  t  but  if  the    Ch.  Vi.  §  13. 

death  happened  by  any  particular  mcrchandfac  fallihg  oh     ^ 

hiiYiy. that  alone* was  forfeited  and  not  the  (hip;  and  that 

rule  is  now  appTied  in  the  pra£l ice  of  juries  to  the  ihip 

itfelf :  the  particular  part  of  which  immediately  conducive- ' 

to  the  death  is  confidered  as  a  deodand.     But  the  law  of 

deodands  does  not  take  place  in  falc  water,  which  includes. 

»U  arms  of  the  fca,  as  far  as  it  flows^tind  reflows,  '^^o^g'^jHa'SkVh^lt* 

within  the  body  of  a  county.     Of  things  at  reft  nothing  r.  e. 

;which  i^  part  of  or  fixed  to  the  freehold  at  the  time  can  be  J  "*l^i*\\**^; 

forfeited  j  and  the  fame  appears  to  be  now  confidered  with  f.  5. 

rofpeft  to  a  bell  in  a  fteeple  or  wheel  of  a  mill.     And  rJ'^'^'.J^/ 

though  it  is  faid  that  a  hay  rick  from  whence  a  man  falls  6  Mod.  187. 

and  is  killed  (hall  be  a  deodand,  yet  Lord  Hale  notes  that  it  ^  Bac.Abr!293. 

is  not  fo  adjudged. 

This  further  di(lin£lion  is  alfo  to  be  noted,  that  if  an.  iHale,420  4i2« 
infant  under  14  years  of  age  fall  from  any  thing  at  reft,  it 
(hall  not  forfeited ;  he  not  being  confidered  of  fufficient  dif- 
cretion  to  take  common  precaut^om  But  if  the  thing  moved 
to  his  death,  as  an  animal,  a  falling  tree,  or  moving  car- 
riage, then  it  is  a  deodand.  In  the  latter  inftance  both 
horfes  as  well. as  carriage  are  in  (lri£lnefs  forfeited  :  but  if 
the  dcceafed  fall  from  the  wheel  wlAn  not  in  motion,  then 
that  only  is  a  deodand. 

But  thefe  forfeitures,  being  founded  on  the  fuperftition  Afffkent  cfrks 
of  an  ignorant  age,  rather  than  in  principles  of  reafon  and  ''*'*'•    , 
policy,  have  for  a  long  time  met  with  but  little  countenance  2 b^c.  Abr.  294. 
in  Weflminder  Hall.     For  when  juries  have  taken  upon 
them  to  exercife  a  difcretion,   in    (lri£lnefs  beyond  their 
province,  in  reducing  the  quantity  of  the  forfeiture,  as  in 
finding  the  wheel  only  of  a  moving  carriage  as  the  deodand, 
and  fetting  a  fmall  value  even  on  that  wheel,  (which  in  fa£t 
is  the  ufual  pra£llce, )  the  court  of  K.  B.  have  refufed  to 
interfere  on  behalf  of  the  lord.     They  have  often  iiiterpofed 
the  authority  of  the  court  as  the  fovereign  coroners  in  this 
cafe,  and  alfo  in  the  cafe  of  fuicide,  in  favour  of  the  fub* 
je£t,  and  to  fave  ihfe  forfeiture,  but  never  to  his  prejudice. 
In  the  cafe  of  the  Kling  v.  Rolfe,  coroner  of  Kent,  where  R.  v.  Rnife^ 
the  inqueft  found' that  A.  B.  fitting  on  his  waggon  acci-     '  ^^'^' 
dentally  fell  to  the  ground,  and  that  the  horfes  drawinj^the 

Cc  2  waggon 


5?»  /  ■  ^f  Honiiilde, 

« '  {Dut-j  of  Coraner): 

» 

Ci*.vr.  §13.    waggon  for^x'atd  one  of  the  fore  wheels  crufheJ^hts  ^etnl^ 

^  "    '  of  which  he  ftiftantly  died  j  and  then  concluded  chat  the"- 

wheel  only  (on  which  they  fet  a'  fmall  vaitie)  moved  to  his* 

death  :  Mr.  MonpeObn  lord  el  the  franchife  moved  to  quaCh' 

the  inquifition,  on  affidavir  that  the  waggon  and  horfes  were 

equally  indrumental  itr  the  death ;  which  indeed  the  finding 

of  the  jury  fufBciently  inrpiied.-    Birf  the  court  were  very 

itear  that  neither  tK'ey  nor  the  cor«ne)>  cosM  oblige  the 

jury  to  conclude  oil^rwife  than  they  had  done,  and  woulcft 

Hm  v.  Gitvy  not  fuffe#  the  affidavit  to  be  read.  A  like  determinatioir 
M,  290.1.      jjj^j^  pijgg  jjj  ^j^^  g^jg  of  j.{jg  'Kmg  V.  Grew,  in  Michaelmas^ 

29  Geo.  1. 

^um.  34.  The  relation  of  the  forfeiture  is  to  the  ftroke  fo  as  lex 

.ow  .10,  c.  j^^^y  jjjj.  nrjeftjg  conveyances. 

1  Hale,  419.  Regularly  deodands  are  to  be  found  by  the  coroner'd^ 

-^".'^^•S»         inqued  ;  but  if  omitted  by  him  they  may  be  fbuod  before 

commiflloners  of  gaol^  delivery)  oyer  and  terminer,  and  of  the 

peace*  , 

V 

4  r 

^  14.  3«  If  ^^  inquefl  find  a  man*  fek>  de  (e,  they  ought  to  find 

jn^/irian  of  Fih  the  fpccial  matter,  and  alfo  what  goods  and  chattels  he  had ^ 
«^Haif,  6s.  and  of  what  value ;  anc^  feize  and  deliver  the  fame  to  the 
iHawk.eb.»7.  townfliip  to  be  amefnable  to  the  king  or  the  lovd  of  the 
J  Hale,  414.  franchife.  And  without  either  fuch  an  inqttifition  &y  the 
1  S*uod'.  363.  coroner  where  the  body  can  be  founds  or  by  the  juftice* 
lams.  Foil.  266.  in  the  cafes  before  mentioned,  there  can  be  no  title  to  the 

forfeiture. 

Ptowd!'s6iV  *  ^^^  forfeiture  in*  this  cafe  is  of  goods  and  chattels  only^ 
3  inft.  55.  and  not  of  landsv 

^</#Cr«mcf,Fc-  "With  rcfpcft  to  the  trme  to  which  fuch  forfeiture  relates^ 
looy,  FoftSMiure.  ({i^yg  i^  ^  difference  of  opinion.     If  one  might  rcafon  fronv 

analogy  a  priori  on  fuch  a  fubjefl,  it  (hould  feem  that  the 
'  forfeiture  ought  to  relate  to  the  inquifition  or  prefentment^ 
iHa^k^ch.oT.  which  in  this  cafc  fupplics  the  place  of  a  convidion;  bttt 
f,  10.  Sum.  49.  ^j^g  current  of  authorities  refers  it  to  the  (IrokCi  though 
Fiuwd.  161^2.  Lord  Hale  combats  this  opinion  in  his  principal  wotk^  and' 
'  !f  u'^».        toafiders  chat  it  is  referable  only  to  tiie  death. 

»  Half,  4*1*  ' 

AU 


• 
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.•{Duty  of  Coroner),  .  ^ 

All  kiQuHhions  of  a  fdo  d*-  fe,  bcinc:  in  nature  of  indift*  CK  vi.  §  i|. 
oncnts,  lecm  to  require  the  lame  formality  and  certainty  as  ^ 

if  they  werc^  fuch.     The  iii(|u»lition  diarges  that  the  party         £<t 
{cloiuoufly   and   vo1untaTi4y    killed    and    murdered   himfelf  Fermof'w^mji* 
againd  the  pesice,   5cc.     But  iuauiritions  of  this  fort  have  '""'    . 
l)een  ]^oldeii  good  without  the  concIuCon  that  the  party  f.  13. 
murdered  hlmfeif.     Aad  if  the  mcmrTitiou  he  full  in  fub-  ^^*l!*^^^' 
Aance  and  «nly  defedive  in  form,  the  coroner  may  be  1  Keb.  66. 
fcrvcd  witli  a  rule  fo  amend  it ;  or  if  the  finding  of  the  ^^^{"^i^^. 
^oods  be  omitted,  tliat  may  be  (uppUed  by  a  writ  of  melius  Scrjt,  wiiiiami. 
inquirendum  dircdedlo  the  fccrifE     But  if  the  inquifition  ji .^^^^' ***•  *^* 
fee  not  intelligible,  or  deftrftive  in  fubftanccj  ex  if  there  be  iHtie,  415* 
^reac  proof  of  bad  |»ra6tk:e  in  the  coroner,  the  court  of  yide%Lt\.\^, 
B.  R-  will  quafli  it  on  motion,  and  dirtft  the  juftices  of  '5**  */."")'*^ 
j)eace  to  inquire,  and  that  their  inquifition  iliall  be  traverfed  t.  Jones,  igS. 
at  the  then  next  aOizes.  \^^^^c  ^^** 

Ante,  f.  5. 

Next,  how  far  thefe  in4[uifitions  of  felo  de  £e  ate  con-         $1^, 

,clufivc.  '    '       ^  Ni^t^o^hjlvi. 

It  is  clear  that  thofe  taken  before  the  juflices,  or  before 
tthe  AeriflF  or  a  wvit  of  melius  inquirendum,  may  be  trai* 
«rerfed :  but  as  to  thofe  taken  before  the  coroner  upon  view  jioft.  ^^ 
4>f  the  body  Lord  Coke  thought  they  were  not  traveffable. 
But  the  reafons  fuggefted  by  Staundford,  whom  he  quotes,  Staundf.  183. 4« 
are  very  unfjtisfaSury :  and  iby  the  better  opinions  fuch  t  Hale,  41410 
inquifitions  are  traverfahle  as  well  a«  thofe  before  the  juf«>  ^h/t/  r  i^!i«. 
lices.      It    feems    indccnl  very   unjuft    that    the    pcrfonal  *"j^*Vvh-9' 
<reprefeniativcs  of  a  man  Aould  be  concluded  by  an  inqui-  thoriiiet  coiiedl 
/ition  which  may  be  taken  in  their  abfence,  and  that  too  in  jJii][^^u„J''*" 
the  cafe  of  a  forfeiture.     The  proper  courfe  feems  to  be  361.0.  z. 
for  the  adminidrator  to  remove  the  inquifition  into  B.  R, 
by  certiorari^  and  to  fugged  iiimfelf  aggrieved  by  it.     But  iVeatr.aio. 
it  feems  not  to  be  traverfable^  (b  as  to  make  one  feb  de  £c 
who  is  found  not  to  be  fo* 

It  may  not  be  ufelefs  to  obferve,  that  this  offence  of        ^  i  y. 
A^icide  can  only  be  committed  by  one  who  is  of  years  of  f  v«/r«<«  of 
difcretion,  and  in  his  fcnfes  at  the  time  of  the  ftroke.     But  4'Buj!coin.if«. 
the  ezcufe  of  infanity  ought  not  to  be  drained  to  that  length  >  H«k,4ii. 
to  which  it  is  fometimes  carried  by  the  coroner's  juries, 
'     ,  Cc3  juuncly. 
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ch  vr.  §  17.  *  namely,  that  tlie  very  zOt  of  fuicide  U  an  evidence  of  \n^ 

f'do  defe.  fanity  ;  as  if  every  man  who  a£led  contrary  to  rcafen  had 

■  therefore  no  rcafon  at  all.     For  the  fame  argtfrocnt  voald 

prove  every  other  criminal  non  compos  as  v#.cU  as  tht  fcif- 

murderer.     But  this  being  a  cafe  of  forfeiture,  very  flight 

evidence  of  derangement  at  the  time  will  warrant  *hem  in 

Aqtc,  f.  14.        fnding  that  fa£l.     The  confequences  of  finding  one  felo  dc 

fe  have  been  (hewn  b«fore« 

r  ig^  4.  If  the  party  be  flain  by  another,  and  the  felon  be  not 

Detitbhy another*  tiot  known,  the  coroner's  inqueft  are  to  find  accordingly  ; 

1  H*ic,  63.  3„ J  Ijjj  fi^^ji  ^,j„j|  jjyg,,  jj^g    f^^^i    g„^gr    of    j|^^    boJy    to    the 

next  gaol  delivery,  and  return  his  examin:ittons  therewith 
t^piPh.  &M.  hy  flat,  i  &  2  Ph.  &  Mary,  c.  13.  But  if  the  felon  be 
a  tiai  V'         knownj.  the  inqueft  (hall  find  him  guilty  of  the  death  ;  and 

alfo  inquire  of  all  who  were  prcfent  aiding  and  nbetting^ 
3MS.Su1n.a7.  and  of  accefTaries  before,  but  not  after.  But  though  a  cer- 
tain perfon  be  charged  before  the  coroner,  and  the  jury  be 
direded  to  inquire  p;^ticularly  as  to  his  guilt,  yet  if  it 
appear  upon  examination  before  them  that  the  pcrfeo  ac- 
cufed  be  innocent,  and  that  a  ilranger  be  guilty,  they  may 
find  accordingly  :*  aud  this  is  not  extrajudicial,  becaufe  the 
jury  were  bound  to  inquire  what  perfon  committed  the  fa£V. 

§  •p.  It  is  alfo  their  duty  to  inquire,  whether  the  principal  or 

^'r^"^  acceiTaries  fi;:d  for  the  homicide  j  in  which  cafe  the   party 

"    '  '    '         flytng  forfeits  all  his  goods  and   chattels,  although  after- 
wards acquitted  of  the  charge  *,  and  they  (hall  find  the  value 
of  the  goods,  and  feize  and  commit  them  to  the  townfliips 
Ante,  r  i«.       as  iu  other  cafes. 

jr^etbtf  trsverf^      Whcthcr  thc  prefentment  by  the  coroner  of  the  flight  be 

'*^"'  traverfuble  is  Qill  more  doubtful  than  that  of  a   felo  de  fe. 

j^nrr,  f.  y6.       ]}y  the  current  of  authorities  it  feems  taken  for  granted 

riri  Haie,^^^'  that  it  is  not.  .  Yet  the  reafons  urged  by  Lord  Hale  why 

4  S  17.  an  inquiGtion  of  felo  de  fe  may  be  traverfable  feem  equally 

'  applicable  to  this :  nor  does  he  feem  to  be  perfe£lly  fatiCr 

fled  upon  thc  prefcnt  point :  for  in  another  paflage  he  fays 

iHale,  363.       it  is  doubted;  and  cites  Staundford  P.  C.  Lib*  3.  c.  21.9 

who  makes  it  a  queftion,  and  afligns  as  the  fuppofed  rcafon 

why  it  is  not^  tliat  only  goods  ^n4  chattel?  are  thereby'f(ft-> 

feited^ 
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fcttcd,  ind  dc  minimis  non  curat  lex  5  which  can  hardly  be  l^»ifiji^'f^<^f^ 

'  ¥        I  •        ogainfg  another, 

admitted'  as  a  fuflicienc  reafon  at  this  day.     And  Hawkins  ^ 

fays,  it  is  now  generally  hoMen  ac  this  ^ay  that  fuch  pre-  ^Hawk.  cb.9. 
Centment  may  t)c  travcrfed.     Certainly  however  the  inqui-  ,*B^at  Abr.  755. 
"fitibn  before  the  juftices  finding  a  flight  is  travetfablc.  *  ««^«  Saund. 

*!  Ser^C.  Williami. 

By  the  (lat.  3  H.  7.  c  i.  the  coroner  was  entitled  to  a        |20.« 
fee.  of  138.  4  d.  for  every  inquifitioa  of  homidde  tafcea,  ^-f"- 
payable  out  of  the  goods  and  chattels  of  the  felon  or  out 
of  the  amerciaments  on  the  «townfliip  in  cafe  of  his  efcape. 
Sut  by  Hat*  1  H.  8u.  c  7.  he  was  to  do  his  oflice  gratis  in  i  H.  8.  c.  7. 
cafe  of  homicide  by  mifadventurej  and  not  by  any  perfon's 
hand.    In  addition  to  the  above,  by  the  ftat.  25  Geo.  %^  asQ.2-  c.s9* 
•c.  29.  <*  for  every  inquidtioni  not  taken  upon  the  view  of  a 
body  dying  in  gaol  or  prifon,  duly  taken  within  Englandj  by 
any  coroner,  in  OHy  townfliip  or  place  contributing  to  the 
county  rates,  the  fum  of  20  s.,  and  for  every  mile  which  he  *  * 

Aiall   be  compelled  to  travel  from  the  ufual  place  of -bis 
abode  to  take  fuch  inquifition  the  further  fum  of  9  d.  (hall 
4>e  paid  him  out  of  the  cbunty  rates,  by  order  of  the  juftices 
of  peace  in  their  quarter  fcffions.     And  for  every  inquifitioa 
taken  on  the  body  of  one  dying  in  gaol  or  prlfon,  a  fum      ^ 
not  exceeeding  20  s.  in  the  difcretion  of  the  faid  juftices/' 
By  f.  j.  no  coroner  of  the  king's  houfehold  and  of  the 
^erge,  nor  any  coroner  of  the  Admiralty,  or  of  the  county 
palatine  of  Durham,  or  of  the  city  of  London  and  borough 
of  Southwark,  nor  of  any  city,  &c.  liberty  or  franchife  (tf),  {^)  .^ ^  The 
4iot  contributory  to  the  county  rates  ihall  be  entitled  to  any  w  k.  of  Yo-k» 
fees  by  this  a£ij  but  only  to  fuch  as  they  were  before  en-p  ^*»  yTerru 
tided  to.  ^'  **' 
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CHAP.    VII. 
OF  MAYHEM.  OR  FELONIOUS  MAIMS. 


I,  Of  Maims  at  common  Latu*  r  •"  $  >« 

Such  bodily  Hurts  as  render  a  Man  lefs  able  to  defrnd 

himfelf  or  annoy  his  Adverfary.     Felony,  puniihable 

by  Fine  and  Imprifonment.   £3. 

a.  Of  Maims  by  Statute,         -  -  -  {2. 

5  H.  4.  c.  5.     37  H.  8.  C.6.;  but  principally  by  22  8c 

23  Car.  2.  c.  I.  called  the  CoYen^y  A&\  whereby 

certain  Injuries  malicioufly   done   to  the  Tongue^ 

Eye,  Nofe,  Lip,  or  any  Limb  or  Member,  by  lying 

in  wait,  are  made  Felony  without  Benefit  of  Clergy, 

ib, 

2.  What  a  maiming  or  disfiguring  within  the  Coventry 

Aa.  .        -  *     -        -        §3, 

Slitting  of  the  Nofe*    it. 
iu  As  to  the  Perfon  aimed  at.         -  -  $  4* 

Maiming  one's  felf  a  Mifdemeanor  at  coiinn^on  i^aw. 

iii.  What  a  lying  in  wait.  •;  •*  $  5, 

iv.  With  what  Intent.       .  -  ^  j,6. 

It  mud  be  to  maim  or  disfigure.    «&. 

But  if  it  were  to  murder,  t*hat  is^  fufficient.   ib. 

Principals  and  AcceJJaries.  •        -  -  {7. 

IndiElmmi  and  Appeal^  Yoxm  thereof,  -  \  8. 

Defences.    To  Mayhem  at  common  Law.       -  $  9. 

I.  In  defence  of  the  Perfon;  but  not  of  Property 
againft  Trefpafler.  2.  A  Recovery  in  trefpafs  for  the 
fame  Battery,  &c,  a  Bar  in  appeal  of  Mayhem.  3.  So 
Arbitrament,  Accord  and  SatisfaAion,  Releafe,  Non- 
fuit,  &Cf    ib. 

Defendaift  cannot  plead  in  abatement  to  an  Appeal^ 
and  alfo  plead  over  to  the  Felony,    ik 

^rial.    By  the  Court  on  Viewj  or  Jury.      •  ^  lo, 

0/ 
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Of  Mayhem  or  Malms. 

A   Maim  at  common  law. is  fuch  a  bodily  hurt  as  renders   Ch.  vii.  f  i. 
a  man  Icfs  able  in  fighting  to  defend  himfelf  or  annoy  •■ 

his  adverfary :  but  if  the  injury  be  fuch  as  disfigures  him  ,,.^^* 
only,  without  diminifiiing  his  corporal  abilities,  it  does  not  law. 
fall  within  the  crime  of  mayhem.     Upon  this  *ai(linQion,  >  MS.  Siiin.2»i. 

,  .  ^.-.,,.  ,.  .,  Co.  Lit,  ii6.  b. 

the  cutting  oir,  difabhngi  or  weakening  a  mans  hand  or  288. 
finger,  or  ftriking  out  an  eye  or  foretooth,  or  caftrating  l^u^f*' "J; 
him,  or,  as  Lord  Coke  adds,  breaking  his  fkull^  are  faid  1  Hawk,  ch  44. 
to  be  maims ;  but  the  cutting  off  his  ear  or  nofc  arc  not  c^'i*!  f.^6. 
fuch  at  common  law.     But  in  order  to  found  an  indi£tment  sBiicCom-iai. 
or  appeal  of  mayhem  th0(*a£l  muft  be  done  malicioufly  j  ^    *^    "^•©s. 
though  it  matters  not  how  fudden  the  occafion.  ^ 

All  maims  are  faid  to  be  felony ;  becaufe  anciently  the  Punijhmwf. 
ofiender  had  judgment  of  the  lofs  of  the  fame  member  &c.  f  h,^*^*  JJJ' 
which  he  had  occafioned  to  the  fufferer :  but  now  the  only  f.  3.  %  Hawiu 
judgment  which  remains  at  common  law  is  of  fine  and  ]J.buc.Coou* 
imprifonn9ent;  from  whence  the  offence  feems  to  have  been  ao5»  6- 
aftei^wards  confidered  more  in  the  nature  of  an  aggravated 
trefpafs.    Lord  Coke  accordingly  clafles  it  as  an  offisnce 
«  under  all  felonies  deferving  death,  and  above  all  other 
inferior  offences."    But  particular  ftatutes  have  extended 
both  the  crime  and  the  punifliment :  thefe  follow  in  order 
of  time* 

By  Rat.  5  H.  4.  c.  5.  to  remedy  a  mifchief  which  then         $  a* 
prevailed  of  beating,  wounding,  imprifoning,  or.  maiming  4^«^"- 
perfons,  and  after  purpofely  '<  cutting  their  tongues  or  put-  3  loii.  6s. 
ting  out  their  eyes,"  to  prevent  them  from  giving  evidence  c*r!i"»Vfji^r«Mr 
againft  the  perpetrators,  it  is  enadied,  that  **  in  fuch  cafe  9"* 
^*  the  offeifders  that  fo  cut  tongues  or  put  out  the  eyes  of 
'<  any,  and  chat  duly  proved  and  found  that  fuch  deed  was 
'*  done  of  malice  prepenfed,  (hall  incur  the  pain  of  felofty.*' 
That  is,  as  Lord  Coke  explains  it,  if  the  zSt  be  done  volun- 
'  tarily  and  of  fet  purpofe,  however  fudden  the  occafiOn. 

By  (tat.  37  H.  8. .  c.  6.  If  any  perfon  **  malicioufly,  wil-  )7  H.  1  t.  6. 
<'  lingly,  or  unlawfully  cut  or  caufe  to  be  cut  off  the  ear  or  cmttiMi  ^fioru 
f <  cars  of  any  fabje^i  otherwife  than  by  authority  of  law, 

<<  chance 


2^4  •  Of  Majhcm. 

Cf..  VTL  is-**  cHiccc  mcdIeT,  fa.id*n  aiErar,  or  axlTCctQir,  he  (hall  m>t 
Mjjljt^€.  •«  c»j;y  tc  ft  tit  treble  cLiai;ig«  to  tlie  party  grieved,   to    be 

**  recoTereJ  b j  aciloa  of  txrfpafs,  but  dull  forfeit  ro  I*    to 
**  the  lung  fcr  every  facb  odTeccCy  in  the  name  of  a  fine.** 
S9  %  x^  Cm.  X,       £.jt  the  princ'pal  and  moft  ferere  ftamte  vpon  thb  fabjcA 
c^x'j^jri^^,        is  that  of  the  22  &  33  Car.  2.  c.  I.  cooimonly  called   tbe 
^%iic  LOCI.1C7.  CoTtntry  acl,  from  the  drcutnftance  of  its  haring  pafietf 

on  occaflon  of  an  afiaalt  made  00  Sir  John  Coventry  in 
the  ilreet^and  flitting  his  nofe,  by  pexfoiis  vbo  lay  in  wait 
for  him  for  that  purpofe,  in  rerecge  as  was  fuppofcd  for 
fome  obnoxiotts  words  ottered  by  him  in  parliament.  It 
enacls  ^  diat  if  any  perfon  or  pcrfoos  (hall,  on  purpofe  and 
^  of  malice  forethought^  by  laying  in  wait,  unlawfully  eut  oot 
'<  or  difable  the  tongoe,  pat  out  an  eye,  flit  the  note,  cut  off 
**  a  norc  or  lip,  dr  Ait  off  or  dibble  any  limb  or  member  of 
''  any  fuhje£l  \  with  intention  in  fo  doing  to  maim  or  disfigure 
*<  him  in  any  the  manners  before  mentioned ;  that  then  the 
**  perfon  or  perfbns  fo  offending,  their  counfellors,  aiders » 
**  and  abettors,  knowing  of  and  priry  to  the  offence  as  afow-> 
^<  faidy  (hall  be  declared  to  be  felons,  and  fuflfer  death  as  ia 
**  cafes  of  felony  without  benefit  of  clergy  •''  But  not  to  work 
corruption  of  blood,  forfeiture  of  dower,  or  c€  the  lands*or 
goods  of  the  offender."  ^ 

«  ^,  To  bring  an  offender  within  the  Coventry  a£i  there  muft 

Cfllntih9nofikt  be  proof  of  a  deliberate  and*  premeditated  defign  to  do  a 
Uviwt>jf0  .       pcffonal  inlury  of  the  fort  defcribed  to  another;  and  it 

I  MSSum.  nil.   *^     ^  ■'V  i_  -r  !_•  r  j  •         i 

mud  appear  that  the  mtlchief  was  done  in  the  manner 
defcribed  thereiui  that  is,  on  purpofe  and  of  malice  afore- 
thought, and  by  lying  in^w^^for  that  purpofe.  I  (ball 
con  fide  r  *  " 

1  •  What  aA  of  maimbg  or  disfiguring  b  within  tbe 
ftatute. 

a.  Againft  whom  the  offence  in  general  may  be  oon« 
mitted. 

3«  What  is  a  lying  in  wait. 

4,  With  what  intent, 

ffi^Kiif!*?!  8.  '*  '^  ^^  ^"^  ^^^  ^  queftion  what  0«dl  be  eonfideriBl 
Jiii^  I  r^  ^  tt  a  (Kiting  of  the  nofe  within  this  ad*  Barney  Carrol,  snd 
»Ji^  mTi.  Ms!  WUKam  King  were  indiOed,  tke  one  fee  flittiag  the  nofe 
».  c*  tf4.h  5),  ^  i^^  KctbV|  i  gciukaaatt  at  the  bar>  the  other  for  beiBg 
^"^'^^^  prefent, 


Of  ^Mayhem.  39^ 

prefenti  jiidlng,  and  abcning.     The  evidence  was,  that   ch.vji.  §3. 
Mr.  Kcrby,  about  ten  at  night  in  the  Str;|od,  deleaed  one  f^/**^^^^^ 
Bydeld  a  boy  picking  his  pocket,  feized  him»  and  was  car-  ^.^...i...... 

rying  him  along  the  ftreet.     Carrol  who  was  I'jrking  there-  SUtiiggofihtma/i 
abouts  came  up  to  them,  and  after  walking  for  fome  little  ^ktby^tr^ 
^time,  fometime^  before  fometimcs  after  them,  ftruck  the  vtrficut. 
profecutor  a  violent  blow  acrofs  jthe  face  with  a  large  knife, 
faying,  "  Damn  you  Sir,  let  tlTc  ^oy  go."    Tl\p  furgeon's 
dcfcription  of  the  wound  was,  ^  that  a  knife  qr  (harp  in-  * 

<<  (Irunlentliad  penetrated  under  the  arpli  of  the  right  eye 
<<  near  the  nerve  that  fupports  the  eye-lid,  and  endangered 
^  it :  that    the   knife    had   pafied   athwart  the  upper  part 
•*  of  the  tto/e^  thejlejb  of  which  was  cut  or  Jltt^  and  the  b^ffe 
*<  Uidjare^  the  frontal  blood  vciTels  of  the  forehead  divided  % 
<'  and  that  the  wound  paOed  from  ^be  .nofe  between  the 
*<  brow  and  lid  of  the  left  eye,  and  terminated  in  the  left 
*«  tennple."    It  appeared  from  the  evidence  of  feveral  eminent 
furgeons  that  the  word  flit  was  anold  fuTgicalterm,Cynonimou$ 
with  fiflure,inciiiQn|  orgafli.   Byfidd  and  Mathews,  two  boys, 
depofed  that  the  prifonera  and  they  had  agreed  to  go  out  to 
pick  pockets  together ;  the  boys  were  to  rob,  and  if  dete^ed 
or  feized  the  prifoners  were  to  ftab  or  wound  the  perfon  to 
refine  then) ;  and  Carrol  bad  agreed  that  he  would  either 
ftab  o»  cut  ofF  tjfe  nofe  of  the  firft  man  thait  molefted  ^hem^ 
arid  a£lually  lay  in  wait  and  followed  the  boys  for  that  pur- 
pofe  above  two  hours  and  an  half  before  they  met  Mr« 
Kerby.    This  being  a  tranfverfe  cut,  it  was  objedted  on  behalf 
of  the  prifoners,  that  this  was  not  properly  zjlitting  of  the 
nofe  ;  that  the  Aat.  of  Elizabeth,  which  directs  the  flitting 
of  the  nofe  by  way  of  infamous  punilbment  exprefsly  direOis 
that  xXitn^riU  fliall  bc^i?.  •'  But  Lord  C,  B,  Parker,  Gould, 
9nd  Yates,  juftices,  were  of  opinion  that  the  flitting  of  the 
nofe  was  not  confined  to  any  particular  form  or  dire£lion  \ 
but  that  any  divifion  of  the  flefh  or  griftle  of  the  nofe,  whe- 
ther it  were  perpendicular  or  tranfverfe,  came  within  the 
denomination  of  a  flit,  and  was  equally  a  disfiguring  of  the 
party.    That  the  ftatute  of  Elizabeth  was  more  confined 
ihaa  thQ  Covcfitry  «£!,  wluch  extends  to  the  flitting  of  tlM 
pofeg^ier^^y,  and  not  to  siny . particular  part  of  it:  that 
the  latter  waa  a  general  law,  not  to  be  explained  away  by 
^ce  criticifos  on  wofds^  but  yet  Jto  be  cooftrued  with  cau« 
i      ♦  tion. 
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tion,   (o  as  not  to  be  extended  to  cafes   not  within  the 
intent  of  the  legiflature«         « 

It  is  to  be  obferved  atfo  that  in  the  cafe  of  Coke  and 
Woodburn  the  flitting  of  the  nofe  which  brought  them 
within  the  aCl  was  a  cut  acrofs  the  nofe  which  feparatcd 
the  flefli  of  it,  and  cut  it  quite  through  into  the  noftril.  And 
there  it  was  pbjcAed  that  <  the  nofe  could  not  be  faid  to  be 
JIU,  becaufc  the  edge  of  it  was  not  cut  through }  but  the 
Lord  Chief  Judice  Pratt  over-ruled  the  objedion. 


*4.  ^ 

/A  t0  tb*perfin 
td  at. 


2,  Againjl   v»hom    the   oftnce    in    general  may    be    eom» 
misted. 


^  Hawk,  ch,  t3« 
€.16. 


A«le»f.3^ 


It  does  not  feem  necefTary  that  the  malicious  intentioki 
defcribed  fliould  be  ^rej^d  agalnft  any  particular  indivi- 
dual. .  If  k  be  conceived  againft  all  pcrfons  yho  niajr 
happen  to  fall  within  the  fcope  of  the  perpetrator's  defign^. 
the  particular  mifchief  done  to  any  one  (hall  be  conne£led 
with  the  general  malignant  intent,  fo  as  for  the  ftatute  tx> 
attach  upon  the  oflFenders.    This  is  necefiarity  to  be  inferred 
from  CarroHs  cafe  before  dated,  who  was  an  entire  (tranger 
to  the  gentleman  whom  he  thus  aflaulted,  and  who  could  not 
have  been  perfonalty  in  his  contemplation  till  the  occaCoa 
occurred  on  the  fuddcn.    So  if  a  blow  be  intended  to  mdmi 
one,  and  by  accident  maim  another,  the  party  is  equally 
liable  to  be  indifted  or  appealed  for  fuch  mnim*    The  fta* 

_  « 

tutes  of  H.  4.  H.  8.  and  Car.  a.  are  evidently  dire£led  to 
the  maiming  of  others  :  but  a  perfon  who  even  maims 
Wrigfit*!  cafe,  hinifelf,  or  procures  another  to  maim  him,  that  he  may 
Lejceftcr  affisei,  have  more  colour  to  beg  \  or  difables  himfelf  to  prevent 
Co.  Ut.Vaj.  being  prcflcd  for  a  foldier;  is  fubjeA  to  fine  and  imprifon- 
I  Hale,  412.  Rient  at  common  law ;  and  fo  is  the  party  by  w^om  it  was 
cffcAed  at  the  other's  defire. 


55- 

I^tBg  in  wait. 


3.  What  is  a.  Ijing  in  nioaitm 

There  muft  be  proof  of  a  deliberate  defign  by  lying  in 
wait  to  commit  the  offence  defcribed  in  the  a£l,  in  order 
to  bring  the  cafe  within  it.  In  general  what  (hall  be  con- 
fidered  as  a  lying  in  wait  on  purpofe  to  maim  or  disfigure 
muft  depend  very  much  on  ^  concomitant  circumftances 

•  of 


Vx 


« 
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of  each  cafe.  In  Milk's  cafe,  who  was  indi^M  on.thi^  Ch.vii.  ^5. 
ftatute,  the  court  faid,  a  pcrfcfc  who  intemf 8  to  do  this  kind  ^l^^  C<w««rr 
of  mifohief  to  another,  and  by  deliberately  watching  ad  ■       '  ■ 

opportunity  carries  that  intention  into  execution,  may  be  R«  ^'  ^iUn 
laid  to  he  in  wait  on  purpofe.     it  is  not  necc^ary  that  he   17S3.  cot.  Eyie 
(hould  plant  himfelf  in   any  particular  concealment,  and  ^^ 
tSt6t  the  mifchief  by  rufbing  from  his  lurking-place,  in  Uftcdk.a94. 
order  to  bring  the  offence  within  the  meaning  of  the  fts^ 
tute.     If,  having  formed  an  intention  to  maim,  he  take  a 
convenient  opportunity  of  deliberately  doing  the  injury,  it  is 
a  lying  in  wait  \  although  he  do  not  take  any  particular  length 
of  time,  or  appear  to  ufe  any  extraordinary  degree  of  pre* 
paration   to  perpetrate  the   mifchief.     The  circamftances 
there  were  that  the  prift>ner  in  coniunftion  with  n  larg% 
gang  oP'thieves  b^fet  the  profecutor  as  he  was  coming 
down  Holborn  Hill  with  his  mailer's  cart  loaded  with  fugar  ; 
and  after  afTtulting  him  and  givin^him  feveral  fevere  wounds 
in  different  parts  of  his  boiIy,  while  he  was  endeavouring  to 
cfcape  into  a  neighbouring  houfe,  feveral  of  them  cried  out, 
<«  Damn  you,  where  aie  your  knives  ?*'  upon  which  the  pri- 
foner^made  a  (Iroke  at  him  with  a  large  knife,  and  gave 
him  a  dreadful  wound  from  ear  to  ear,  which  divided  his 
nofe,  and  otherwife  injured  him.     The  cart,  however,  was 
dbt  robbed,  and  no  other  motive  could  be  afiigned  for  this  , 
cruel  outrage  than  that  the  profecutor  had  detected  and  beat 
off  fome  thieves  who  had  attempted  to  rob  his  cart  the  pre- 
ceding evening  neat  the  fame  place.    Eyre,  B.  leftittothc 
jury  with  the  obfervattons  before  mentioned,  whether  the 
faA  were  deliberately  and  intentionally  done  by  lying  in 
wlit  for  that  purpofe,  on  the  account  fuggeded,  or  from 
any  other  malicious  and  deliberate  motive  ;  or  whether  it 
were  a  fuflSen  violent  impulfe  of  rage,  not  in  the  previous 
contemplation  of  the  parties ;  in  which  latter  cafe  it  was  not 
witbih  the   (tatute:  but  he  laid  ftrefs  on  the  expreffion 
uttered  by  fome  of  the  gang,  "  Where  are  your  knives," 
as  explanatoiy  of  a  previous  deCgn  to  do  fuch  a  mifchief. 
The  jury  found  the  prifouer  guilty.     Upon  the  conference 
between  the  judges  on  Carrol's  cafe,  Willes,  J.  and  Eyre,  B.  Carrol*i  cafe» 
who  leant  moft  to  a  ftri£l  cpnftruftion  of  the  words  <«  lying  ms.  Goijd  J. 
in  wait  for  the  purpofe  &c."  yet  were  of  opinion^  that  the 


circum* 
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ck.  yn.  %  (.  orcumltag^  of  Carrors  paCog  kdbre  Mr.  Kibf,  and 
^  fffry  waiting  till  he  came  np,  aniLdien  giving  him  the  ^iroiuid* 
■  was  a  Ifxng  in  wait  within  the  ftatntc    Thb  in4|Biry  is 

always  ftri£lly  conocflcd  with  the  cnfoing  one* 

$  6.  4.  ^/  /o  /£f  intent  • 

^      r^TV'      Although  a  perfon  be  maimed  or  disfigured  maHctooilfv 
yet  the  cafe  will  not  fall  within  die  ftatnte  onleb  the  of- 
Canoricafe*      fender  lie  in  wait  for  that  pnrpofe.    In  Carrol's  cafe  before 
mentioned  exprefs  evidence  was  given  of  fuch  an  intent  9 
though  doubtlefs  that  cannot  be  neceflarj,  but  may  be  in- 
ferred from  pregnant  circumftances,  which  I  think  exifted 
in  that  cafe  independent  of  that  fad.     For  it  appeared  that 
the  prifoner  meditated  perfonal  violence  of  fome  f<^  ^gainft 
any  perfon  who  fliould  arreft  his  confederates,  anorhat  be 
was  armed  with  a  knife  for  that  purpofe^  with  which  he 
effeded  it. 

But  where  the  injury  arofe  on/  a  fudden  attack,  uncon* 
nefled  with  any  ptemeditated  defign  againfl  the  perfon>  it 
was  holden  not  to  be  within  the  ftatute.  ^  ' 

%tt  V.  Tickoer,      ThomasTickner  was  indided  on  this  a£t  for  maiming  W3r 
1^*78.'  ^^'       Ham  Jacob.  The  profecutor  at  12  o'clock  at  night  went  to  hU 
MS.  Gooid  iod  mafter^s  field  ro  fee  if  any  oile  were  ftealing  turnips,  his'mafter 
Locb,  170.   * '  having  Toft  many  before,  and  found  the  prifoiTer  in  the 
{**^'A  "*  .J.  ^^7  tdtoi  f  Aing  them  {ai).  On  his  goii^  up  and  fpeaking  to 
t  mirjcmMDor    him,  the'  prifoner  xmmcdiateTj  (truck  him  with  an  ioftrument 
c  w  ^  ^        pattly  wood  and*  partly  iron,  the.  iron  hanging  loofe  to  the 
wood  fomethmg  like  a  flail,  and  cut  his  nofe,  and  gave  him 
feveral  other  wounds.    Mr.  Juftice  Gould  left  it  to  the  juf  y| 
«  utrhethet,  confidering  fhe  time  of  night  and  the  weapon^ 

they  were  fatisfled  that  the  prifoner  was  determinqi  to  mlim 
or  deftroy  any  perfon  i«iho  fiiould  oppofe  him  in  his  purpoie 
of  (Seating  turnips.  The  jury  found  him  guilty  :  bAt  after^ 
wards  all  the  judges  [abfente  D'e  Crey,  Ch.  J.]  held  that 
there  wsis  not  fafEcient  evid^ce  of  a  lying  in  wait  within 
the  a^ ;  and  fome  of  them  confidered  that  the  having  the 
fn(!rnment  and  ufing  it  was  With  intent  to  efcape  and  not 
to  mtMder  or  itrainu 

And  the  fame  line  of  conAruAion  has  been  ^optAl  ' 
even:  wh^re  perfonal   violence  was  intended,  it  being  of 

3  dif- 
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s  different  and  Icfs  atrocious  fort,  and  with  .^  different    ch.  Vii.  § «. 

Bf  the  Cwmtrj 


Alexander  Mackey  was  indiQcd  on  the  ftatutc  for  lying 


jo  yait  and  difaWing  and  maiming  the  left  arm  and  two  ^^l,f^^^ 
middle  fingers  of  the  left  hand  of  William  Fletcher,  and  KingftonSp.Afll 
Arrigoni  for  being  prefeht,  aiding   and  abetting.    It  ap*  crL'nCaf.Kei; 
peared  4hat  Fletcher,  who  was  not  bred  to  the  fca,  and  at  andMS.OooW 
that  time  kept  a  lottery-office,  bexpg  in  a  pubKc-houfe  near  •'' 
his  office,  went  out  towards  it  on  hearing  that  a  prtfs  gang  ^  ^'^^'^^ 
was  about*    Some  of  the  prefs  gang  aiked  him  bis  bufinefs  maiwdtig  m  mtn 
at  the  door,  and  on  being  informed  let  him  pafs.    Soon  Zet^and^r^-^ 
aftep  Mackey,  who  appeared  as  the  head  of  the  gang,  en-  -^^t^^V?'  . 
tered  Fletcher's  office  with  (bme  of  his  men,  and  l^t  hold  truth  wmarmery) 
of  him,   and  on  being  afked  if  he  knew  him  anfwered,  i^jjffjj^ 
**  Yes*,'  damn  you,  and  I  will  be  reyenged/*  It  appeared  that  have  an  mt§u-^ 
a  year  and  a  half  before,  Mackey  had  been  arretted  at  the  j,^^'/f^„^'i" 
other^s  fuit.     Mackey  *and  his  men  then  dragged  the  ptrofe-  wMwitmtU 
Gucor,  who  refifted  being  taken,  into  the  ftreet,  where  the  ^  *'* 
fctmcf  faid  "  to  it  boys"  to  his  men.     The  profecator  was 
broaghc  to  tlie  ground   by  a  bludgeon,   ai^d  afterwards 
wounded  by  Mackey  with  his  fword  in  the  manner  defcribed 
in  the  indiAmcnt,  who  bid  his  men  cut  away;  but  they 
eried  ftop^  it  is  enoiigh.     The  queftion  left  to  the-  jury 
as  to  Mackey,  was  whether  the  wounding  were  of  malice 
forethought  ^  on  which  they  found  him  guilty  :  but  nothing 
being  proved  againft  Arrigory  except  that  he  was  one  of  the 
prefs-gang  prefent,  he  was  acquitted  by  the  direQion  of  the 
Goiyrt.    And  the  quefUon  being  referred    to  the  judges^ 
whetiier   there  were    any  evidence  of  a  lying   in.   wait 
,10  bring  Mackey  within  this  a£l;  they  were  of  opimon  at 
2.  conference*  on  the*  6th  May  1773,  that  however  cfiminal'^  « 

tise  alTank  was  in  other  refpeAs,  yet  it  did  not  fall  withiit 
.  riie  intent  and  purview  of  the  ftatute;'  there  being  no  lying  ^ 

10  wait  within  the  ftatute. 

But  thou^^h  the  ftatute  add,  <^  with  intention  to  maim  or  rMS^Sutt.i2s. 
•*  disfigure"  the  party,  yet  if  the  intent  were  of  a  higher  f.^.^J^BicI'Abi* 
and  more  atrocious  nature,  namely,  to  murder  him,  and  in  487*  « 

that  attempt  the  o&uder  do  tiot  kill  but  only  maim  him,  it  is 
an  offi^nce  within  the  zGt :  for  chofe  a^dditional  words  relat- 
ing, to  the  intent  are  merely  auxiliary  to  the  preceding  words^ 

"  on 


o 
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^f  JoJLf  "  ^°  purpofc  and  of  malice  forethought  i*  confining  iBc 
0a,  crime  to  an  iotended  Tioleoce.    But  if  a  corporal  Tioknce 

■■  be  iotended,  the  more  malignant  the  intention  the  more 

dearlj  it  falls  within  tlie  malice  defcribed  by  the  a£l.  Be* 
fides,  it  is  a  known  rule  of  law  that  if  a  man  intend  to  com- 
mit one  fpecies  of  felony,  and  in  the  proiecution  of  that 
«  ^  commit  another,  the  law  will  connefl  his  felonious  intention 
with  the  felony  aAually  committed,  though  diflferent  in  fpe- 
cie  from  that  which  he  originally  intended. 

WoodboroeStt".  ^okc  and  Woodbume  lay  in  wait  to  kill  Mr.  Crifpe;  and 
J*»  •  G.  1.  to  tStdt  the  murder  Woodbume  gave  him  fevcral  blows  00 
%i^  zi.%.  ftaS.   (he  head  with  a  (harp  bill  or  hook ;  and  when  thej  thought 

him  ddad,  left  him  weltering  in  his  blood.     Crifpe  however 
recovered  ;  and  as  one  of  the  blows  with  the  hook  had  hap- 
pened to  flit  his  nofe,  the  prifoners  were  indited  on  the 
Coventry  z€i.    In  their  defence  they  infifted  that  their  intent 
was  to  murder  Crifpe,  and  not  to  maim  him,  and  therefore 
that  they  were  not  within  the  ftatute.    But  Lord  King  (aid, 
that  the  intention  was  a  matter  of  tzGt  to  be  collcQed  from 
all  the  circumftances  of  the  cafe,  and  as  fuch  was  proper  to 
be  left  to  the  jury  \  and  that  if  it  were  the  intention  of  the 
prifoners  to  murder,  it  was^  to  be  conCdered  whether  the 
means  made  jife  of  to  accomplifli  that  end,  and  tfie  confe- 
quences  of  thofe  means  were  not  likewife  in  their  intention 
and  deCgn }  and  whether  every  blow  and  cot  were  not  in- 
tended, as  well  as  the  objc^  for  which  the  prifoners  infifted 
they  were  given  \  and  the  jury  finding  them  guilty,  they 
MS.  IK  r«pra.     were  executed.    Upon  this  cafe  Mr.  Juftice  Yates  has  ob- 

ferved,  that  it  feemed  to  him  that  the  whole  aim  of  this  de- 
fence, allowing  the  iutentiQU  to  be  what  the  prilbners  con« 
tended,  was  infufficient ;  and  that  an  intention  of  violence 
more  criminal  and  Cnalignant  could  not  excufe  them  from 
MS.  Could  J.     one  that  Was  lefs  fo.    Yet  00  the  conference  of  the  judges 
I   on  Carrol's  ^afe,  Willes  J.  and  Eyre  B.  ezpreflfed  fome  dtf- 
fatisfaAion  with  this  cafe,  and  thought  at  leaft  that  the 
conftruQion  ought  not  to  be  carried  further^ 

$  7*  Lord  Hale  confiders  that  there  are  no  acceflaries  before  in 

1  fTiaer^is.       m^iyhem,  for  that  they  are  in  the  fame  degree  as  princip^lsf 
Tracy's  MS.      j^j  \{  y^^  nsturc  and  puniihment  of  the  o&euce  at  common 

SJ5.  b.  iH»wk.  * 

ch.  ft9.  r.  5. 1^^  2  laW| 
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law,  which  was  in  cfFcft  only  a  trcfpafs,  be  confidered,  it  ^:^^^^  §7* 
favours  that  opinion.     Hawkins  however  fays,  that  ^herc  auq/uries. 
may  be  acceflaries  before ;  but  that  the  appellant  has  his  1 

ele£^ion  to  proceed  againft  them  either  as  principals  or^ac-  f^*""** V' Affi/e 
ceflaries;  and  herewith  agrees  Staundford,  to  whpm  Lord  pi.  Sz    Fits 
Hale  cxprefsly  refers.     Yet  I  cannot  help  fufpeaing,  upon  a  ^°'°^  '^*'  ^^ 
more  accurate  infpe£lion  of  the  authorities  on  which  this 
laft  opinion  is  founded,  that  it  is  a  miflake,  proceeding  per- 
haps upon  the  old  notion  which  prevailed  till  after  the  time 
of  Ed.  3.  that  thofe  who  were.prefent  aiding  and  abetting, 
but  did  not  commit  the  fad,  were  ^cejfartes  at  the  faB. 
The   authorities  in   fupport  of  it  are  all   refolvable   into  Fhz.  Abr.Coroo. 
40  Aflize  I.  9.  and  41  Aflize  16.,  and  there  it  is  faid  that  Trefp"^. 
the  ancient  lav/  was  that  each  (hould  be  appealed  as  prin-  Bro.  Appeal,  71, 
cipal ;  but  that  now  the  appellant  may  ele6l  to  make  all  '^  ' 
principals,  or  elfe  only  the  one  who  (Iruck  principal,  and 
the  others  acceiTaries.     But  Brook  on  one  of  thefe  paflagfs  Bro.Appsal^yi. 
fays,  quod  nota  ;  and  itfcems  that  the  ancient  law  was  the  Uft  ; 
for  it  is  only  trefpafs  in  effeEl.     And  on  the  other  he  obferv'es,  Bro.  Appeal, 
quod  mirum  ;  for  in  mayhem  there  are  no  accejfaries.     And  in  '44''«'"''*ifo7«» 
the  time  of  H.  6.  it  appears  to  have  been  conlidered.  that  21 H.  6. 
in  mayhem  all  were  principals;  as  well  he  who  comforts  t)^*  ^oxon.w, 
and  abets,  as  he  who  (Irikes  the  (Iroke.     And  certainly  it 
H  againft  the  received  opinion  at  this  day,  that  a  perfon  can  ^^^  Gordon*! 
be  both  acccffary  and  principal  in   rcfpeft   of  the  very  andlit.  rvmcpai 

fame   a£l.  andAcccffiry, 

It  no  where  however  appears  that  there  can  be  acceflaries 
after  the  fa£t  In  mayhem. 

Theftat.  2I  &  23  Car.  2.c.  i.  exprefsly  extends  to  coun-  i  MS.Suzn.223. 
fellors,  aiders,  and  abettors  who  know  of  and  are  privy  to  the 
offence;  and  therefore  includes  all  acceiTaries  before. 

But  where  it  appeared,  as  lo  Arrigoni's  cafe,  that  a  perfon,  Arrigoni*i  cafe, 
though  prcfent  at  the  faft,  and  guilty  of  a   trefpafs  and  *°"'  ^'  ^^^' 
aflTault,  was  yet  altogether  ignorant  of  any  intention  to  maim, 
&c.  he  was  direfted  to  be  acquitted  in  the  firft  inftance, 
before    the   guilt  or  innocence    of   the   perpetrator  was 
afcertained. 

An  appeal  of  mayhem  (though  now  difufed)  lies  as  well  $  8# 

as  an  indiament,  and  the  words  '' feloniottjlf  and  '« maimed''  "^/J^fj!"^^"^ 
are  eflential  to  both.    The  word  felonioujly  was  required,  iinft.  nS. 

D.  t  r     *  Hawk.  ch.  it. 

d  becaufe  f.  ,5.  ,7,18/ 
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S^  V^}^    bccaa£e  anciently  die  paity  was  fubjeft  to  tlie  lo£i  of 
bor,  though  he  is  ao  lon^r  fo  aow. 

If  an  appcUaot  count  of  hatteiy,  the  writ  abates ;  becanfir 


%i'MmiL^tkm9y  Ji  fcppofcs  no  batterr. 

It  is  alio  necclTary  as  in  msrder  to  fitt  iorth  panicnlari^ 


•  Hamk.  <k.s5.  Iq  ^{u^  manner  the  hart  was  given  ;  and  the  confeqw 
^k.%y  tz^     inflowing  it  \  condadiogy  that  fis  the  defendant  feioninni^ 

maioaed,  &c.  bat  the  omiflioo  of  the  ionner  is  not  hdpdl 
by  focfa  gcacnl  concluEoa. 
sIfS.Suksii.      Wbeie  the  indictment  is  formed  npon  the  ftatnte  of 

Car.  a.  it  mail  porfiie  the  words  of  the  ftatnte,  and  alkige 
the  offence  to  be  m  pwp9ft^  efmaUce  t^nttorngbi^wtdhy  ^/mg 
in  wmi  /  and  that  the  uX  was  done  wl^  uUemt  U  waaim  ^d 

c^^^*  «ii  ^Mf*^^'  'I^  ^^  ^"^^^^  ^  ^^^  ^^  priTaner^  cnntimng 
Oiraracaie,  and  intending  one  A.  B.  being  a  fobjcd,  &c.  to  nnim  and 
bft  M^  ^*       diafignre,  with  force  and  arms,  &c.  and  on  pnrpofe  and  of  his 

maUce  afortthought  and  by  lying  in  wait,  oalawfiilly  andl 
felooionfly  did  make  an  aiaoltwith  a  certain  knife,  &c.  and 
did  on  pnrpofe  and  of  his  malice  aforediooght,  and  by  Ijing 
in  wait,  nnbwfuHy  and  felonionliy  ilit  the  nofe  of  the  &id 
A.  B.  with  intention  the  faid  A.  B.  in  fo  doing  in  manner 
afiuefaid  lo  maim  and  disfigure  &c.  againft  the  ftat.  ftc. 

But  as  the  words  of  the  ftataie  are  in  the  disjunAive,  an 
aaarment  either  that  it  was  with  intent  U  mmun^  or  with 
intent  l9  A^gwrty  according  to  the  liab)c&  matter,  feems  to 
be  fufficient* 

^9.  I.  It  feems  clear  that  fon  aflault  deaaefne   is  a  good 

^^^  ^  ^,   defence  either  to*  an  indi£lBicut,  or  an  appeal  of  mayhem  ; 

r.  «3.  but  it  mnft  be  fpeci  dly  plesded  to  the  latter.    Yet  it  is  not 

^^u^l^V  ^^  xx\%xig  aflault  that  will  juaify  a  grievous  and  imned^ 

BuJi.  N.  P.  it.   ate  mayhem,  fuch  as  cutting  off  a  leg  or  hand,  or  hkii^  off  a 

^  '  ^  '         joint  of  a  man's  finger,  uokfs  it  happened  accidentaJly.  with* 

out  any  cruel  and  malignant  iutentioo,  or  after  the  blood  waa 

bested  in  the  fcuffle :  but  it  muft  appear  that  the  affanlt 

was  la  fome  degree  porportiooahle  to  the  mayhem  [a\ 

%  HMrk*  f  h.  13.       But  a  man  cannot  juftify  maiming  another  in  defence  of  his 

^  •^^  poffcffions,  but  only  in  defence  of  his  pcrfon.  This  reftridlion 

however  cannot  be  intended  to  extend  to  cafes,  where  a  man 

defends  himfelf  againA  a  known  felony  threatened  to  be 

committed  with  violence  againft  even  bis  property. 

(«)  S.  P.  rurnfbrd  ▼.  Smith,  Sarusif  11 G.  1,  per  Ld.  C.  B.  Parker;  aod 
Moiot  ▼•  Hidd«ck|  MiddUfesj  173X,  per  U.  C.  J.  Willcf,  MS.  Buroec. 

2.  A 


«   « 
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i.  A  recovery  in  an  a£lion  of  trefpafs  for  an  affault,  bat-   Ch.  vii.  §  9. 
tery,  and  wounding,  may  be  pleaded  in  bar  of  an  appeal  of     **^^^' 
mayhem,  appearing  by  proper  averments  to  be  brought  for  ^  Hawk.  ch.  13. 
the  fame  trefpafs  :  for  it  fliall  be.  intended  that  the  jury  in  f  !»• 
giving  damages  for  the  wounding  included  the  maim,  and 
no  man  Oiall  be  liable  to  double  vexation  for^the  iame  thing. 
Yet  may  the  appcUaht  perhaps  avoid  fuch  plea  by  replying  W  Q;.  Mar  not 
(peciaily,  that  the  maim  was  occafioned  fin^e  the  verdiA  in  cafes  increafe  th« 
the  aOion  of  tre/pafs  by  fomc  fubfcqucilt  mortiecation,  ^^^f\^J^^^^ 
drynefs^,  or  Ihriiikiug  of  the  part  by  reafon  of  the  wound  (a).     N.  P.  ^u 

3.  Such  appeal  maybe  barred  either  by  arbitrament,  or  2  Hawk.  ch.  13. 
an  accord  with  fatisfa£tion  executed,  or  even  by  a  releafe  of  ^bn  487.^  *** 
all  anions  f  erfonal ;  becnufe  at  this  day  the  appellant  (ball 
recover  nothing  but  damages. 

4*  A  nonfttit  in  an  appeal  of  mayhem,  after  the  plaintifF  a  Hawk.  ch.  23. 
has  appeared  in  it,  may  be  pleaded  in. bar  of  any  other}  but    '^  * 
kiot  a  oonfuit  in  an  afiion  of  trefp^s*  Tracy^i  MS. 

5.  It  is  to  be  obferved,  that  in  appeal  of  mayhem,  though  180.  b.  Nox,36. 
it  be  feloolce,  yet  the  defendant  cannot  plead  in  abatement,  ^^^^  \%i. 
and  plead  over  to  the  felony }  as  he  may,  in  favorem  vitse,  in  »  Hawk.  ch.t3. 
xafe  of  fdpny  in  general.  Po"  Pr*/i«/i« 

If  the  defendant^  put  in  iffue  whether  tfie  plaintiff  were        ^\o*, 
Yoaimed  or  not,  and  pray  that  the  part  which  was  hurt  be  *frUL 
"viruted  hy  the  courts  in  order  to  have  it  adjudged  on  fuch  (.  27.  ' 

view  whether  (here  be  any  mayhem  or  not;  the  court  m^iy 
on  view  of  the  part  determine  the  matter ;  or  if  in  doubt 
may  »war4  a  writ  to  the  iherifFto  return  fome  able  phyficians 
tHid  furgeons  for  the  better  information  of  the  court.  But 
though  the  defendant  pray  their  view,  they  are  not  bound 
to  try  it  in  tliat  manner,  but  may  order  a  trial  by  a  jury;  and 
may  alfo  iistd  that  the  jury  fliall  have  a  view  of  the  wound; 
and  an  adjudication  by  either  on  fuch  view  is  conclufive.  It 
fellows  that  the  plaintiff  mud  appear  in  proper  perfon^  and 
not  by  attorney. 

It  fecms  alfo  to  be  holden,  that  the  defendant  in  an  appeal  %  Hat»k  ch.  23* 
tl  maiih  may  in  fome  cafes  wage  battle ;  but  it  does  not  ap-   '  ^  ' 
pear  to  have  been  ever  aflually  waged*    The  punifliment  at 
toikimoa  law,  and  by  ftatote,  has  been  refpe^iivcly  noticed. 


Dda 
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CHAP.    VIII. 

Of  felonious,  malicious,  and  unlawful  Aflauhs 
upon  the  Perfon,  with  Intent  to  kill,  wound, 
or  other  wife  injure  the  Party,  or  to  rob  him, 
or  obfbrudt  him  in  the  Execution  of  his  Duty. 


Common  AJfault^  and  Battery.  -  •  $  l«. 

Judification  or  Excufc.    ib* 

Punifliment.  U.    Enhanced  if  the  Intent  were  to  com- 
mit Felony  or  high  MifHemeanor.  ib* 
JJIfauUing   Privy    Coufifellors^    capital    Felony  by    ftat. 
9  Ann.  c.  i6.  •  -  -  $  2. 

AJfaulting  Mtmlers  of  Parliament^  a  high  Mifdemeanor, 
by  ftat.  iiH.  6.  c.  ii.    ih» 
Clergymen,  ib. 
Malicious  Jiriking  in  the   King's  Palace^    puni(hable    by 
33  H.  8.  c.  12.;  if  Blood  (hed^'by  Lofs  of  Hand, 
Imprifonment  for  Life,  and  Forfeiture*  §  3. 

The  fame  if  a  Blow  be  ftruck  in  Wejiminjler  Hall^  or 
before  Juftices  of  AIGzei  &c.  fitting  the  Courts,  ib. 
How  IndiBment  (hould  lay  the  Offence,    ib. 
jtjfaults    in    Churches  and    Churcb-Tards    punifiied    by 
branding,  &c.  by  flat.  S  ^^  £^*  ^*  c*  4-  i  4* 

AJfault  with  Intent  to  murder,  &c.  at  common  Law*  §  5, 
If  the  Homicide,  had  it  enfued,  would  only  have  been 
Manflaughter,  it  does  not  fuftain  the. Count,    ib. 
Shooting  at  another    a   capital    Felony  by  ftat.    9  G.  i. 
c.  22.      '         -  -  -  '.         §6* 

Though  Offender  not  difguifed.    ib. 
Malice  neceffary  to  bring  Offender  within  the  A€t.  ib, 
Mud  be  with  Inftrument  and  in  a  DixtAion  calculated 

to  create  Danger,   ib. 
There  may  be  Principals  in  the  fecond  Degree.        §  7. 
Indictment  and  Evidence.  -  -  J  8. 

The  Offence  mud  be  laid  to  be  done  wilfully  and  ma* 
lidoufly.  ib* 

How 
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{Wtthffhmous^  tnaltcious^  or  unlawful  Intent^  iic*)* 

How  far  neceflary  to  prove  it  in  the  fame  Perf<Hi's 
Dwelling-houfe  as  laid.  -  -  -  $  8. 

Trial  may  be  in  any  County.  -  -  $  9. 

AJfault  with  Intent  to  rob.  -  -  $  i  o. 

Felony  and  Tranfportation  by  ftat.  7  Geo.  2.  c.  21.  ib., 

Breaking  Gaol  or  returning  from  Tranfportation  before 

Term  expired,  oufted  of  Clergy,  ib. 

What  a  Demand  of  Money,  &c*  within  the  Statute} 

and  how  far  neceflary.  -  •  $  i  r. 

The  Aft  is  in  the  disjunftire,  and  the  Indiclment  mud 

either  charge  an  unlawful  and  malicious  Aflault  with 

an  ofFeniive  Weapon,  with  Intent  to  rob,  &c«  or  that 

there  was  a  Demand  of  Money,  by  Menaces  or  in  a 

forcible  or  violent  Manner,  with  the  like  Intent.  $  1 2. 

As  to  the  Defcription  of  the  ofFenGve  Weapon.      $  13. 

AJfaults  on  Revenue  Officers :    vide  Offences  relating  to  the 

Cuftoms  and  Excife.  -  -  $  14* 

4Jfaults  on  Perfons  wrecked  with  Intent  to  kill,  &c.  Felony 

without  Clergy  by  Stat.  26  Geo.  2.  c.  19.  §  15. 

Aflaulting  Officers  and  others  on  account  of  their  ^n-  , 

deavours  to  preferve  the  Property,  &c.  Tranfportation 

for  7  Years,    ib. 

AJfaults  by  Mariners  againft  their  Commander  to  ob(lru£t 

his  Defence  of  his  Ship,  &c.  Piracy  and  Felony  by 

Stat.  22  &  23  Car.  2.  c.  11.  and  11  &  12  W.  3.  c.  7. 

AJfault  on  account  of  Gaming.  -  -  J  ^7- 

By  Stat.  9  Ann.  c.  15.  Forfeiture  of  perfonal  £(late> 

and  Imprifonment  for  two  Years,   ib. 
The  Offence  muft  arife  out  of  and  during  the  Play,  ib, 
AJfault  with  Intent  tofpoil  Cloaths.  -  J  18. 

Felony  and  Tranfportation  for  7  Years,  by  Stat.  6  G.  i. 

c.  23.   ib. 

If  Intent  were  to  wound,  though  the  Cloaths  mu(b  be 

and  were  cut  in  fo  doing,  not  within  the  Statute;  ib^ 

AJfault  with  Intent  to  ohfruEl  thefre^  P^ffi^g^  of  Grain.       {  19 . 

By  Stat.  36  G.  3.  c.  9.  and  1 1  G.  2.  c.  22    firit  Offence 

a  Mifdemeanor  cognizable  by  Juftices  of  Peace,  ib. 

Second  Offence    Felony    and    Tranfportation    for 

7  Years,  ib. .   Returning  before  the  Tcrrn^  expired 

oqftcd  of  Clergy,  ib,  . 

Dda  Afatilt    ' 
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pled  wixli  a  pf cier.t  a^>«;.:t  cf  tt£sg  actaal 

bU  p^ftcHi %^bj  firtoiicg  a  veapoa  at  hiai  widbia die 

iA  iu    Wticfc  Uic  injiifj  u  aAoallf  infiitlc^  k  Mngiiiiff  to 

0^f^f*  3  baieterjr^  {«ri,:ch  includea  an  affiok  i)  and  dii^  bovcicr 

fmad  il  majr  be  $  as  by  (picttog  in  a  man's  face,  or  any  vaj 
Jyf'li^^i'm  tf  umcliing  him  in  anger  without  any  lawf al  occafion.  Bar  tf 
I  M«wk,  4lb«  ^0  tbc  occafioa  were  merely  accidental  and  undcfigned,  or  if  it 
i*  %%•  y^^^^  lawful^  and  tlie  party  nfed  no  more  force  than  was  rea-; 

ionably  oeeeflary  to  aceompKfli  the  pntpofe,  at  to  defend 
himfclf  aKainft  a  prior  zfTdultf  or  to  arrcft  the  other,  or  make 
him  defftft  from  fome  wrongful  a£l  or  endeavonr,  or  the  like ; 
It  il  no  aflault  or  battery  in  the  law,  and  the  party  may  jaftify 
ihe  force  \  and  any  matter  in  juftifieation  or  ezcufe,  fuch  as 
fon  aflattlt  demefnei  may  upon  an  indi£kment  be  given  in 
l%,kh,^%,i,i  %,  evl<i«nce  under  the  general  tflue ;  and  the  defendant  who  ia 

clurgcd  with  an  aflault  and  battery,  ma]^  be  found  guilty  of 
HhII  N.I'  m  ^  ("ha  one  and  acquitted  of  the  other.  But  fon  aflault  de- 
iMiMU./i/o^'M  inrfne  U  no  f xcufe,  if  the  retaUalion  by  the  defendant  were 
',,  J*  V  ^,  axcclIWf  I  and  bore  no  proportion  to  the  neceiBtyy  or  the  pro- 
4iti4i  V  Hill  117.  vocation  received.    Thcfe  offences  are  puniibabte  by  fine 

and 
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and  imprironment  and  finding  furettesy  or  with  other  ignO*  ofc,  vni.  §  t. 
Biinious  corporal  penalties,  fuch  as  the  ptilory»  where  they  Cof^o"  ffam/t 

•       J      .  v  .       •         J   r  •     -.u         r    oi^d  battery. 

arc  committed  with  any  very  atrocious  dcngn;  as  in  the  calc  , 
of  aflaults  with  intent  to  murder,  ravi(h|  or  commit  other  jtjfauh  wth  m^ 
felonies  or  high  mifdemeanors ;  which  intent,  to  be  coUedled  tfijf  to  eomwut 
from  the  circumdances  of  the  cafe,  is  no  doubt  a  verf  great         '     ! 
aggravation  of  the  offence. 

I  proceed  now  to  the  confideration  of  varioos  aflaolts 
of  an  aggravated  nature,  which  have  been  made  the  fiibjeQa 
of  iegiflative  provifion* 

The  firft  fpecles  of  fetonious  aflault  with  intent  to  kill  or         §  %» 
othcrwife  hurt,  whereof  the  legiflatnre  has  enhanced  the  ^^'j^^^'*^ 
penalty,  is  one  which  has  been  already  noticed*    The  ftat.  9  Ann.  c.  i(. 
9  Ann.  c.  16.  enads,  **  that  if  any  pcrfon  or  perfons  (hall  Aiije,p.  89. 

^'  unlawfully  attempt  to  kill,  or  (ball  unlawfully  aflault  and 
<'  (Irikc  or  wound  any  perfon  ^ing  a  privy  connfellor,  when 
^*  in  the  execution  of  his  office  of  a  privy  counfellor  it| 
*<  council  or  in  any  committee  of  council ;  the  perfon  or 
^  perfons  fo  offending,  being  thereof  convided  in  due  form 
^*  of  law,  (hall  be  declared  felons^  and  (utfci  death  wstboul 
f«  benefit  of  clergy .*• 

By  the  prior  ftat.  of  the  1 1  H.  6.  c.  i  r,  (enforcing  it  fimt'»  ^ftm^tn^fmyf 
lar  provifion  in  the  ftat.  5  H.  4.  c.  6.)  "  If  any  aflault  or  ('nte,  c  ji» 
^'  affray  be  made  to  any  lords  fpiritual  or  temporal,  knight  of 
^  the  (hire,  citizen,  or  burgefs,  come  to  the  parliament^  or 
*'  to  other  council  of  the  king  by  his  commandment,  and 
^'  there  being  and  attending  at  the  parliament  or  conneil  | 
^  that*  then  proclamation  fhall  be  made  in  the  moft  open 
<*  place  of  the  town  by  three  feveral  days,  where  the  aiTanlt 
**  or  affray  (hall  be  made,  that  the  party  who  made  fuch 
^  affray  or  aflault  yield  himfelf  before  the  kmg  in  bis  Bench 
•«  within  a  quarter  of  a  year  after  the  proclamation  made  if 
*'  it  be  in  term,  or  othcrwife  ^at  the  next  day  in  thererni 
^<  following  the  fatd  quarter ;  and  if  he  do  not,  that  be  be 
**  attainted  of  the  fatd  deed,  and  pay  double  damages  t»  the 
<{  party  grieved,  to  be  taxed  by  the  difcretion  of  the  jnfticet 
**  of  the  fame  Bench,  or  by  inqueft  if  ^.needful,  and  mak€ 
<<  fine  and  ranfom  at  the  klng't  will.  And  if  he  come,  and 
<<  be  fpand  guilty  by  inqueft,  by  examinatioi^  or  othetwiic, 

•■  D  d  4  "  of 

4  ' 
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Ch.  viii.  §  1.  u  of  fuch  afl^ray  or  aflauU,  then  he  (hall  pay  to  the  party 
fi^'"batury'! '  **  grieved  his  double  damages  found  by  the  inquefl:  or  to  be 
■  •*  taxed  by  the  difcretion  of  the  faid  juftices,  and  make  fine 

<<  and^ranfum  at  the  king's  will  as  above  faid." 

Oer^mew.  Aflaults  on  clergymen  are  inqiiirable  before  the  king's 

9  £d.  a.  c  3.      ^^^^^  jjy  ^g  ^^^    ^  £^^  2.  c.  3. 

$  3.  By  the  ftat.  33  H.  8.  c.  12.  ^<  all  malicious  ftrikingSi  by 

pliJeV*"^'  *'  which  blood  is  (hcd,  againft  the  king's  peace,  within  anjr 
33  H.  s.  c.  12.    <<  of  the  king's  palaces  or  houfes,  or  any  other  houfe  at  fuch 

4BUc.Cwn!i»4.  **  ^*"^^  ^^  ^^^  royal  perfon  (hall  happen  to  be  then  demur- 

<<  rant  or  abiding,  (hall  be  inquired  of  and  tried  before  the 

"  Lord  Steward,  &c.  (in  the  manner  therein  ftated).     And 

**  by  f.  7.  any  perfon  found  guilty  of  the  faid  oiFence  fhali 

**  have  judgment  to  have  his  right  hand  ftricken  ofF  before 

**  the  faid  Lord  Steward,  Sec*  at  fuch  place  or  time  as  (hall 

<*  be  appointed,  and  alfo  (hall  have  judgment  of  imprifon- 

<^  ment  for  life,  and  (hall  pay  line  and  ranfom  at  the  king'^ 

•*  pleafure*"    Certain  cafes  are  afterwards  excepted, 

iniyefimmfier.         If  any  man  in  Weftminfter-hall  or  in  anf  other  place,  fit-* 

3'inft.  140.        ^'"S  ^'^  courts  of  Chaucery,£xchequer,  K.  B.  andC.  B.,  or  be- 

4Biac.C0m. I a5,  fore  indices  of  aflize  or  oyer  and  terminer,  (hall  draw  a  wea-. 

iHawk.ch.ai.  •  •  .      .  . 

f.  3,  Sec,      «     pon  upon  any  judge  or  juftice,  though  he  (Irike  not,  this  is  a 

Suuod/.  38.        great  mifprifion,  for  which  lie  (hall  lofc  his  right  hand,  fuffrr 

perpetual  imprifonment,  and  forfeit  his  lands  for  life,  and 

hi^  goods  and  chattels.    So  it  is  if  in  Wellminder-hall,  or 

any  other  place,  fittrng  the  faid  courts  there,  or  before  juftice^ 

of  aflfize  or  oyer  and  terminer  ami  witliin  view  of  the  fame, 

,  a  man  ftrike  ^  juror,  or  any  other,  with  weapon,  hand,^ 

{boulder,  elbow,  or  foot,  he  (hall  have  the  like  punifltfnent ; 

otherwife  if  he  only  make  an  affault,  and  (Irike  not.     Hence 

it  feems,  that  in  order  to  warrant  the  higher  judgnient  fo^ 

lofs  of  member,  &c.  the  indi£lment  ought  exprefsly  to  chargq 

ndiitvi,%iu  a  ftroke ;  though  it  do  not  appear  whether  any  technical 

wbrd  be  neceiTary  to  be  ^f^^d  for  this  purpofe. 

Rex  T.  Lord  lu  a  late  Cafe,  the  information  iti  forth  a  fpecial  commift 

Thinetfr others,  g^j^  ^^  fcvcral  of  the  judges  and  others  for  the  trial  of  Arthur; 
39  Ceo.  3.  MS.  O'Connor  and  others  for  high  treafpi^at  Maidftone,  &c. ; 

and  that  pendiixg  the  fe(rionS|;i(ter  the  acquittal  of  Q'Connorj 
aiid  bcfpr'c  <iny  order  or  direction  bad  been  made  by  the  court 


.   AJfaults  409 

{Withfihniout,  malicious ^  or  unlawful  Intent y  (^c.)* 

for  his  difchargCi  the  defendants  in  open  court,  &c.  made  a  ch.  viii.  §  t« 
great  riot,  and  riotoufly  attempted  to  refcue  him  out  of  the  j^Ji^l^l^g^ 
cuftody  of  the  (heriflF  of  Kent,  to  whofe  cuftody  he  had  been  - 

afligned  by  the  faid  juftices  and  commijiioners ;  and  the  bet* 
ter  to  eStQ,  fuch  refcue  and  efcape  did  at  the  faid  feflionsj 
in  open  court,  and  in  the  prefence  of  the  faid  ju dices  and 
commilEoners,  riotoufly,  &c.  make  an  ailault  on  one  J.  R. 
and  did  then  and  there  ifatf  bruifey  wound,  and  ill-treat  the 
faid  J.  R.,  and  thereby  impede  and  obftrud  the  faid  juftices^ 
&c.  This  was  the  fubftance  of  the  three  firfl:  counts.  The 
fourth  count,.after  dating  the  holding  of  the  faid  feflTion  before 
the  judices  and  commiflioners,barely  charged  that  the  defend- 
ants unlawfully  and  malicioufly  intending  to  break  the  peacet 
and  hinder  the  due  and  peaceable  holding  of  the  faid  fcflionSf 
did  with  divers  others  in  open  court  at  and  during  the  conti* 
nuance  of  the  f^id  feflion,  and  in  the  prefence  of  the  faid  jufr 
tices  and  commKBoners,  on  Sec.  at  &c.  riotoufly  &c.  aflemble 
together  to  break  the  peace  and  hinder  the  due  and  peaceable 
holding  of  the  faid  feflions,  and  being  fo  aflfembled  did  then 
and  there  with  force  and  arms  at  the  faid  feflions,  in  opea 
court  and  in  the  pretence  aforefaid  riotoufly,  &c.  make  a 
great  riot  and  didurbance,  &c.  and  thereby  for  a  long  time 
interrupt  and  obdru£t  the  faid  judices,  &c.  in  the  lawful 
and  peaceable  holding  of  the  faid  feflfion,  to  the  hindrance  of 
public  judice.  The  5th  count  was  dill  more  general.  Two 
pf  the  defendants  were  found  guilty  generally  j  and  when 
they  were  brought  up  to  receive  judgment,  Lord  Kenyon 
intimated  conflderable  doubt,  whether  the  court  were  not 
bound  to  pafs  the  judgment  of  amputation,  &c.  for  the 
oflfence  fo  laid  in  the  three  fird  counts  ;  and  the  matter  dood 
over  for  condderation.  In  the  mean  tinie  the  difficulty  was 
avoided  in  the  prefent  indance  by  the  gracious  interpoGtion 
of  the  crown,  as  appears  by  the  entry  on  the  roll ;  dating  ia 
fubdance,  that  before  judgment  was  pronounced  the  Attor- 
ney General  faid,  (hat  he  had  received  his  Majedy's  royal 
pommands  and  warrant  concerning  the  prifoners,  and  the 
aforefaid  mifdemeanor,  &c.  under  ^e  flgn  manuttl;  wherein 
after  reciting  that  fuch  an  information  had  been  exhibited 
pgairid  the  defendants,  on  which  they  had  been  found  guiltyi 
his  Majcfly  thought  fic  to  difch^ir^c  them  from  fuch  parts  of 
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O.  VTIL  I  }.  the  faid  informatiou  on  which  any  doubt  had  arifen  or  might 
^^■Mfirly*.  'rife  whether  the  jadgment  thereon  were  difcretionary  in  the 
n  I  ■    coort^  and  aathotifed  the  Attorney  General  to  enter  a  n<^ 

profequi  as  to  fuch  parts,  and  to  pray  judgment  only  on  fuch 

charges  as  left  the  puniOiment  in  the  difcretion  of  the  court. 

Accordingly  a  noli  profequi  was  entered  on  the  three  fiift 

counts;  and  on  the  4th  and  5th  the  court  gare  judgments 

that  Lord  Thanet  fliould  pay  a  fine  of  xoool.  and  be  impri* 

ibnod  in  the  Tower  for  a  year,  and  gire  fecurity  for  feven 

%  years,  himfclf  in  io,oooK  and  two  fureties  in  5000 1.  ea«sb  1 

and  thit  Mr.  Fergufon  (hould  pay  a  fine  of  100  L,  be  impri^ 

foned  for  a  year,  and  find  furety  for  feren  years,  himfelf  in 

5001.  and  two  fureties  in  250 1.  each. 

fro.  EUs.  405.        {t  19  alfo  faid,  that  in  order  to  warrant  the  higher  judg* 

Cary*s  cafe,   *     meut  thc  offeucc  muft  be  charged  to  have  been  committed 

Owtn,  120.       j„  iIj^  prefence  of  the  king  or  of  the  juftices. 

KuU  authoricief       But  the  rcfcue  of  a  prifoner  in  or  before  any  of  the  faid 

*""*>^*'  in  courts,  con(imittcd  by  any  of  the  faid  jufticesy  is  a  great 

mifprtfion,  for  ifhich  the  party  and  the  prifoner  afleniing 
to  it  Oiali  haye  the  higher  judgment,  excepting  the  loiii  of 
his  hand,  where  no  ftrob;e  pr  blow  is  given. 

j  4,  "By  (tat.  s  &6  Sd.  6.  c.  4.  f.  2.   *<  If  any  perfen  or  pert 

In  thtarthaaiti    u  f^^^  f^^XX  fmitc  or  lay  vic^knt  hsnds  upon  any  other,  ei- 

5&6£d.6.c.4.  *'  ther  in  any  church  or  church-yard,  that  then  ipfo  fado 

..    '<  every  pcrfon  fo  ofiending  fiiall  be  deemed  excommuni* 

**  cate.*'    And  by  f.  3.  <<  if  any  peribn  (hall  malicioufly 

^  ftrike  any  perfon  with  any  weapon  in  any  church  of 

^  church-yard ;  or  Ihall  draw  any  weapon  in  any  church  or 

«  church*  yard  to  the  intent  to  ftrtke  another  with  the  fame 

*•  weapon ;  every  perfon  fo  offending  and  thereof  being  cou- 

••  vi^ed  by  vcrdid,  or  by  bis  own  confeffion,  or  by  two 

^  lawful  witncfies,  before  the  juftices  of  affi^^e,  of  oyer  and 

•<  terminer,  or  juftices  of  peace  in  their  fef^ons,  by  force  of 

<*  this  z€ty  (hall  be  adjudged  by  the  fame  juftices  before 

**  whom  foch  perfon  fliall  be  convidted  to  have  one  of  his 

f <  ears  cut  off;  or  if  he  have  no  ears,  then  he  (haU  be  marked 

^  **  and  burned  in  the  cheek  with  a  hot  iron,  having  the  letter 

**  F  therein,  as  a  fray-maker  and  fighter^  and  further  he 

X  9uir.  143.      <(  (hall  (land  ipfo  faAo  excommunicated.''    This  1|^  part 

4  '^  << 
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pf  the  pttn](hment  prefcribed  is  no  part  of  the  judgrnqnt  to  be  ch.  viit.  §4. 
pronpuneed  by  the  common  law  courts  1  but  follows  upon  llJ^^^^^^f^ 
the  judgment  being  ttanfmittcd  to  the  Qcdefiaftical  courti  , 
on  a  proceeding  inftituted  thereon. 

The  iodifkmcnt  muft  allege  that  the  weapon  waa  drawn  Perchaii^tcaftn 
with  intent  to  ftrike,  &c. ;  barely  charging  that  one  drew  Cr^TElii  ^a6c. 
hia  dagger  againft  anoth^^r  is  not  fufficient  to  bring  the  cafe  i  Hale,  171. 
within  the  ftatute. 

Of  Affauhs  vHth  IfHtnt  to  murder j  lit. 

In  the  earlieft  ages  of  our  law  it  feems  to  have  been  con-         $  5«  % 
fidered  that  the  bare  attempt  to  commit  murder  was  felony ;  -4^«/f  wiVA  un 
but  that  idea  was  foon  exploded  \  though  Hill  the  attempt  is  ^«.  ' 

punifhable  as  a  high  mifdemeanor  at  common  law.     In  the  Staundf.  17. 

BacoD*acafett 

16  Can  2.  Mr.  Bacon  was  indiQed  and  conviAed  for  lying  f  Lev  146* 
in  wait  to.kill  Sir  Harbottle  Grimftonc,  matter  of  the  rolls,  \S^''i}'''  ^ 
and  was  lentenced  to  fine  and  imprifonment,  and  to  find 
furety  for  his  good  behamur  for  life,  and  to  acknowledge 
his  offence  at  the  bar  of  the  coiirt  of  Chancery.    If  in  the 
attempt  to  kill  the  party  he  be  af^ually  maimed  under  the 
circumftances  defcribed  in  the  Coventry  a6l  before  men-  ndt  the  Uft 
tioned,  the  offender  is  guilty  of  a  capital  offence,  ahhough  ch*p«<'iP-4o*» 
the  intent,  as  in  Coke  and  Woodbum's  cafej^  was  to  murder 
^nd  not  to  knaim.    But  where  Mhton  was  charged  in  an  Mitcoo*8  cafe, 
indiament  for  an  affault  with  intent  to  murder  Mr.  Crefpigny ;  '^^^^[^^ 
and  it  appeared  in  evidence  that  the  defendant,  a  foldier,  oaober  1788, 
in  marching  in  file  along  the  Strand,  had  wantonly  joftled  c' j.  145^"^^ 
the  profe^utor  off^  the  pavement,  who  thereupon  (truck  him 
with  a  fmall  ftick  which  he  had  in  his  hand ;  on  which  the 
defendant  towering  his  mufquet,  had  aimed  a  blow  at  the 
profecutor  with  his  bayonet  fixed  thereon,  and  thruft  him 
under  the  ear :  Lord  Kenyon  C.  J.  being  of  opinion  that  if 
death  had  enfued,  it  would  only  have  been  manflaughter, 
direded  the  jury  to  acquit  the  defendant  upon  the  firft  count 
of  the  indiament,  charging  the  aflault  to  be  with  intent  to 
murder.    On  the  other  hand  where  upon  an  indidment  for  Hmnwood'f 
an  aflault  with  intent  to  commit  a  rape,  the  profecutrix  cafe,  wiochdier 
proved  a  rape  aftuilly  committed,  BuUer  J.  diredcd  an  ^^;^  bSu^  jV* 
acquittal,  as  th|^  mifdemeanor  was  merged  in  the  felony.        MS. 

But 
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{With  felonious^  malicious^  or  unlav>ful  InUnf^  ifc.)» 

Ch,  Vlll.  §  6.        But  the  (latute  under  which  proftcutions  of  this  fort  are 
■       ■  ■■    moft  frequently  carried    oh   is  the   flat.   9  Geo.   i.  c.  22. 

?  <^  (commonly  called  the  Black  Ad),  which  ena£ls  that  "  If 

9th^\"^  "' ^^'  "  *"y  pcrfon  or  perfons  (hall  wilfully  and  maliciouflv  (hoot 
9  G.  I.e.  iz.  «  a.  anyperfon  in  any  ^dwelling-houfe  or  other  place;  or 
Made  perpetual  "  fc**!!  forcibly  rcfcuc  any  perlon  being  lawfully  in  cuftody 
^jf3iG.».c.42.  cc  of  any  officer  or  other  pcrfon  for  fuch  offence;  or  if  any 

**  perfon  or  perfons  (hall  by  gift  or  promife  of  money  or 
<<  other  reward  procure  any  fubjeft:  to  join  him  or  them 
*^  in  any  fuch  unlawful  aft ;  every  perfon  fo  offending,  being 
<<  thereof  lawfully  convi£ted,  (hall  be  adjudged  guilty  of 
^'  felony,  and  fufftr  death  without  benefit  of  clergy/'  {a) 
•  MS.Sum  35*.      In  tbc  con(lru£tion  of  this  branch  of  the  adl  it  has  been 
1721/ttKingl   holden  that  the  offence  under  confideration  has  no  relation 
ftor^  «  St.  Tr.    jQ  ^Yit  preceding  part  of  the  claufe,  confining  the  defcriptioa 
of  the  offenders  therein  mentioned  to  <'  perfons  armed.  &€• 
and  having  their  faces  blacked  or  being  otherwife  difguifed.'*. 
And  Arnold  was  conviftcd  thereon  for  (hooting  at  Lord 
Onflow,  though  he  had  not  his  face  blacked  nor  was  other- 
wife  difguifed  at  the  time ;  and  this  was  approved  of  by  all 
the  judges. 

Jlf«Ar^  Malice  is  an  e(rential  ingredient  in  this  offence ;  and  ia 

fy^Tz^-'^'  ^^^^  ^^  '^""g ^'^«  c^f^ ^"^^"  ^^^  ftatutc,  it  muft  be  fuch  a- 
Bcaux'scafe,  (hooting  at  another,  as  if  death  had  enfued  the  homicide 
cor.  Ad.ir  Serjt!  would  have  bcen  murder.  It  follows  that  neither  an  acci-« 
Rec.SefT.  Pap.   dental  (hootiug,  which  is  neither  wilful  nor  malicious,  nor 

a  (hooting  in  the  intemperance  of  paffion,  upon  fuch  a  pro* 
Vide  Harm'!      vocation  as  would  in  law  reduce  the  homicide  to  manflaueh-*. 

cafe,  tit  ^reft,  ^  .  ,  .        ,  .  ^    •       /> 

ter,  are  withm  the  meaning  of  the  itatute. 
Shooting  at.  Though  it  b«  not  neceffary  that  any  evil  confequence. 

4BlaC.Coai.2O7.      -,,,r  l/T.  rtt-t  1 

(hould  enfue,  yet  tnejbooisng  at  mult  be  with  a  gun  or  other. 

inflrument,  fo  loaded  as  to  create  danger  to  the  paity  aimed. 

at,  the  probable  confequence  of  which  would  be  to  kill  07. 
Eropfon'Bcife,  maim  him;  ajnd  it  muft  be  levelled  at  him,  And  thcrcforq, 
cor.  Adair  Serjt.  where  Cook  a  landlord  had  diftrained  for  rent,  and  put  a, 
Recorder,  Scff.    ^^^  -^^  poffcffioii ;  and  coming  in  the  night  to  fee  the  man^, 

the  prifoner  his  ienant  attacked  him  and  wounded  him  witl^ 

(a)  See  alfo  the  claufes  touching  the  furrender  of  fuch  o^en^rt,  oa  froSjI'BB^ 
ticn  for  that  purpolie,  tit.  Lctury^  \I>(m:») 

M  a  fwor^ 


t. 
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{Wtthfelatmus,  malieiout,  or  unlawful  Intent,  isfc). 

9k  fword  in  revenge  for  the  diftrefs  ;  and  Cooke  making  his  ^h.  vm.  §  6. 
cfcape  in  the  dark  by   a  different  way  from  what  he  had  ^tAtr. 
entered  the  premifes,  the  prifoner  finding  he  was  gone,  and  ■ '  ■ 

not  knowing  where,  fired  a  gun  towards  the  place  where 
Cooke  had  entered,  which  was  in  a  different  dire£lion  from 
the  way  he  was  then  going;  the  court  dire£tcd  an  ac- 
quittal. 

This  (latute  at  once  creating  a  new  felony  and  making  it         ^  y« 
capital,  it  muft  be  fo  with  all  its  confequences,  and  there-  ^'''«^'M»  ^- 
fore  the  rule  of  law  attaches,  that  every  perfon  prefent,  aceeffknes. 
•aiding  and  affifting,  muft  be  a  principal  in  the  fecond  degree.  R^^.^Bg"^^^^^; 
John  Granger  and  fix  other  coal-heavers  were  indided  upon  Hoit't  ms.  31. 
this  ftatute,  for  that   they  with  certain  guns  loaded,  &c.  (duer'the  coal. 
felonioufly  di3  wilfully  and  malicioufly  (hoot  at  one  John  ^"]?'*'  "I*^*^ 
Green,  he  then  being  in  his  dwelllng-houfe,  &c.   Four  of  cor.  Ld.  Ch.B* 
the  prifoners  fired  at  Green  through  the  windows  of  his  f  ^j^Xftw  jt.^' 
houfe:   the  other  three  were  prefent  when  their  compa-  Leach,  61.  (Uft 
nions  fired,  but  ufed  no  fire-arms  themfelves.    But  all  were     *^*  *'  *  ^  ' 
affembled  in  a  tumultuous  manner  before  Green's  houfe, 
which  they  attacked }  he  having  rendered  himfelf  obnoxious 
to  them  by  being  concerned  in  carrying  into  execution  an 
a£b  of  parliament  for  the  regulation  of  the  wages'  of  coal- 
heavers.     They  were  all  found  guilty  and  executed;  the  Per Goaia J.MS. 
Judge,  being  of  opinion,  upon  reference  to  them,  that  the  f.-^lri.!"'* 
above  mentioned  rule  of  law  attached  upon  this  cafe;  that 
the  offence  was  joint  and  feveral ;  and  that  one  indidlment 
was  fufficient  againft  all. 

Gibfon  and  two  others  were  indlAed  on  the  ftatute,  for  I^«  ▼•  Gibfon, 
that  they  with  a  loaded  piftol,  &c.  did  wilfully,  malicioufly,  wiggs,  King, 
and  felonioufly  flioot  at  John  Hardwood,  &c.     Gibfon  was  *^  ^ms^^* 
found  guilty,  and  the  other  two  acquitted.     It  was  obje£led  Gould  and  Bnlkr 
that  three  could  not  be  guilty  of  the  fame  a£l  of  fhooting,  ^^^^^^^^^'jil 
and  that  the  indi£lment  charging  the  a£t  to  have  been  done  Uitedit.  S,C« 
by  three,  one  only  could  not  be  convided.     The  judges  did 
not  determine  this  cafe,  the  prifoner  having  been  convided 
of  another  capital  offence  at  thtf*fame  time.     But  at  the  con* 
ference  upon  it  in  Eafter  term  1785,  Gould  J.  mentioned 
^he  above  cafe  of  the  coal-heavers  as  in  point :  and  Eyre  B. 
faid  that  feveral  might  be  guilty  of  the  fame  z€t  of  iboot- 

II  .  ing    '   . 
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tied  to  the  trigger  and  diej  all 


ttHcf  TcfB 


$8. 


icg,  as  if  a  fixing 
polkd  it. 

FioaHj  in  Wells'  cafe  tbe  iEdiAmcnt  chaiged  tliat  die 
\iriizncx  and  dlren  others  ucknmni  did  with  a  loaded  gofl^ 
Krs: «:.  A5:  ij^c.  onlawfullf,  wiifullr,  maiicicufir,  and  fckmimdlj  HkmC 
BaUrarr  G'.:'i  at  One  Jjmss  Pixton.  And  the  fecond  coaot  diarged  that 
|fc  *  M^.  Jul.  ^  pcxfcD  nrA-cjTD  wilfully,  &C.  (hot  at  J.  P.  and  that  tbe 

prifonn'  onlawfulh,  wiltuUTy  maliciouf^T,  and  fekmkMifljt 
was  prefcDt,  aiding,  and  abetting  the  afordaid  perfoo»  &o 
and  concluded  that  fo  the  prifoner,  die  felony  laft  abore 
mentioned,  in  manner  and  form  laft  aforcfaidy  wilawfiillf ^ 
&c.  did  do  and  commit,  and  each  of  them  did  do  and  coa»» 
init,  &c.     It  appeared  that  a  center-bit,  an  iron  cnrtr^  a 

dark  hn*ern»  anH  a  brace  of  piftols  having  been  foond  hid 
in  Mr.  M<Uiiock's  cart-houfe  at  Charltoo  in  Kent^  Paxtoa 
with  fome  others  armed  h^d  been  let  to  watch  there.     On 
the  fame  night  the  prifoner  and  feveral  others  came  to  the 
fpot,  and  being  challenged  to  flop  by  thofe  who  were  ftt 
to  watch,  a  coniliQ  enfacd,  in  the  courfe  of  which  federal 
Acts  were  fired,  one  of  which  was  leveUed  at  Paxton  bj 
one  of  the  gang,  though  probably  not  by  the  prifoner  him- 
felf,  as  he  was  fcco  coming  over  a  fence  near  Paxton  at  th^ 
fame  time.    The  marks  of  bullets  were  afterwards  feen  in 
the  boards  of  an  adjoining  outfaoufe,  in  the  direQion  in 
which  the  gun  was  fired  at  Paxton.     Mr.  JoiUce  Afliharfi^ 
before  whom  the  prifoner  was  tried,  told  the  jury  that  if 
they  were  of  opinion  that  the  prifoner  and  the  other  men 
were  in  a  confederacy  together  to  make  an  attatk  upon  Mr* 
M'UUock's  hoafe»  and  came  armed  with  an  intention  to 
oppofe  aH  refiftance  \  and  that  in  the  profecutibn  of  that 
pnfpofe  tbe  prifiner  or  any  of  bis  affociates  (hot  at  the  profe^ 
cator,  then  they  ihould  find  the  prifoner  guilty;  iJFnot^ 
they  (hould  acquit  him.    The  jury  having  found  him  guilty  | 
upon  reference  to  the  judges,  they  were  all  of  opinion  that 
the  direAion  was  rig;ht  and  the  convidion  proper :  and  that 
die  coal-heavers'  cafe  was  good  law. 


The  iadiAment  muft  purfne  die  words  of  the  ad,  and 


JMhunt  sni     diarge  the  offence  to  have  been  done  <<  vjUfutty  and 
J^*^";^.       "  ^WiM  a»  well  as  fekmrntfij.    In  Davies^  cafe,  k  was  laid 

Acs  ▼.  DtTlM,  ''  *  ^  ^  ^  9 

Hereford  Sum.  tO 

Aft.  ^^%%t  ind  bdbfs  aU  die  jadgei  ia  HilT.  1789*  M^  Bnlier  J.  anc  MS.  1ad«  aUacb,556, 
Ua  edit  8.C« 
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(tl^iii/elonioaf^  fnaliaous^  or  unlawful  tnttnt,  (stc.)* 

to  be  done   "  unlawfully,   malicioufly,   and  fclonioufly,"  ^^'"-  S  •• 
emitting  wiifu/Iyi  and  held  ill  by  a  majority  of  the  judges;  otter. 

vrho  confidered  the  words  "  wilfully  and  malicioufly"  as  in  •'■■ ■ 

part  defcriptive'of  the  offence  created  by  the  ftatute;  and 
that  they  were  bound  by  former  precedents  {a)  in  analogous  («)  ncra£li«» 
cafes,  however  the  fcnfc  and  legal  import  of  the  words  might  '*7.  Heti.  1%. 
be  the  fame. 

The  ftatute  fays  '<  if  any  perfon  fliaD  (hoot  at  any  perfon 
in  any  dwelling-houfe  or  other  plact:^    Count  Duroure  was  o*B*"Dec**^te 
indi£ted  on  the  ad  for  (hooting  at  H.  Sandon  in  the  dwell-  1784,  cor.  Ho. 
ing-boufe  of  Jamts  Brewer  and  John  Sandy  ,•  and  it  appeared  p/"^*  ^^* 
that  the  names  of  the  owners  were  John  Brewer  and  James  »  Uwh,  390. 
Sandy.     This  was  ruled  to  be  a  fatal  variance ;  for  though 
it  was  faid  not  to  be  necefliary  to  ftate  the  fa£l  to  have  hap* 
pened  in  any  perfon 's  houfe,  the  words  of  the  z€t  oeing 
*'  in  any  dwclling-houfe  or  other  place;"  yet  fuch  a  {z€t 
having  been  averred,  it  muft  be  proved  as  laid.     However  ^T^^Pye^iafe, 
the  fame  fort  of  averment  has  fince  been  ruled  not  to  be  *«?^J^^n'^«>«*« 

cafe,  tit.  Lurcetj 

immaterial  in  profccutions  for  robbery,  clergy  being  oufted  ^^^  R^bt^y. 
in  all  cafes.     And  in  Harris'  cafe,  on  an  indi£);ment  on  this  TiCT^.^Harnt, ' 
aS,  an  objedion,  that   the  prifoner   having    fired  at  the  ^'^P  Sp.  Ait  i  « 

party  within  his  own  houfe,  was  not  within  the  meaniug  of  wards' beA^re  air' 
the  aft,  was  over-ruled.  the  judges,  us. 

Jud. 

It  IS  aUb  enafted  by  the  fame  ftatute  (f.  14.)  that  the         $p. 
offences  therein  defcribed  may  be  *'  tried  and  determined  ^''''''• 
*'  in  any  bounty  in  England,  in  fuch  manner  and  form  as  f  14. ' 
<*  if  the  fa^  had  been  therein  committed."   But  no  attainder 
thereon  (hall  work  corruption  of  blood,  lofs  of  dower,  or 
forfeiture.     I'his  option  has  been  ruled  to  extend  to  private  Rex  v.  Mortis^ 
prosecutors :  but  it  behoves  all  fuch  to  recoiled  that  this  ^'J^l  ^'  ^' 
right  18  not  to  be  exercifed  for  the  purpofcs  of  injuftice  and 
oppreilion,  tlie  words  of  the  a£t  bcing^or  the  better  and  mors 
impartial' trials  Vc. 

Affault  with  intent  to  rob* 

Another  offence  falling  within  the  prefent  clafs  is  that  of        $  io« 
iflaulting  another  with  intent  to  rob  him,  which  at  common  ^£T!o^[^  "" 
law  was  only  puniihable  a«  a  mifdcmeanor ;  thoufli  by  fome  ^t^uadf.  27.  b« 

it 
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(U^ith felonious^  tnaliciotis^  or  unlawful  Intent p^UPcJ)* 

-ch.  vin.  §  lo.  it  had  been  confidered  as  felony,  upon  the  miftakcn  maxim 
mtb  inttnt  u  ji^3^  voluntas  reputabatur  pro  faflo.  But  now  by  the  ftat. 
^.^^_^^_^  7  Geo.  2.  c.  ai-  for  the  more  effedually  preventing  fuch 
7  Geo.  2.  c  II.  endeavours  it  is  enafiedy  <<  That  if  any  perfon  or  perfbns 

<<  {hall,  with  any  offenfive  [a)  weapon  or  inftrument,   un- 
<^  lawfully  and  maliciouily  afTault  \  or  (hall,  by  menaceSj  or 
"  in  or  by  any  forcible  or  violent  (nanner,  demand  any 
<<  money,  goods,  or  chattels,  of  or  from  any  other  perfon 
**  or  perfons}  with  a  felonious  intent  to  rob  or  commit  rob* 
^*  bery  upon  fuch  perfon  or  perfons ;  that  then  and  in  every 
<<  fuch  cafe,  all   and   every  fuch  perfon  and  perfons    fo 
<<  offending,    being  thereof  lawfully  convi£ted,    (hall    be 
<<  adjudged  guilty  of  felony,  and  be  liable  to  be  tranfported^ 
<*  as  in  cafes  of  felony.     And  the  courts  by  and  before 
•  <*  whom  he,  (he,  or  they  (hall  be  tried  and  conviAed  fliall 
«*  have  power  of  tranfporting  fuch  offenders  for  fcven  years^ 
'<  upon  the  like  terms  and  conditions,  and  by  the  fame  ways 
<<  and  means,  and  in  like  manner  as  other  felons  may  be 
<<  tranfported  to  any  of  the  colonies  in  America  by  any  \zw 
•*  now  in  being.** 

By  f.  2.  *<  If  any  fuch  offender,  break  gaol,  or  cfcape  bc- 
<'  fore  fuch  tranfportatiou,  or  (hall  return  into  any  part  of 
<<  Great  Britain  or  Ireland  before  the  expiration  of  the  faid 
**  feven  years,  &c.  contrary  to  the  intent  and  meaning  of  the 
**  aA ;  every  perfon  fo  breaking  gaol,  efcaping,  or  returning^ 
*<  &c.  being  thereof  lawfully  convi£led,  (hall  fuffer  death  as 
•*  felons  without  benefit  of  clergy." 

r  I  f  ^  As  to  what  (hall  be  confidered  as  a  fuificient  demand  of 

What  it  a  Dt'  moucy,  &c.  and  how  far  that  is  neceflary:  Peter  Parfait 
f^nJljty^  was  indiaed  on  tl^is  ftatutc  for  aflaulting  Thomas  Whefton 
Parfait'ft  caff,  on  the  highway  with  a  pidol,  with  intent  to  rob  him. 
1748.  s«jt.'**  Upon  evidence  it  appeared  that  the  defendant  did  not  make 
Forfter'i  MS.  ^^^  demand,  or  motion  or  offer  to  demand  the  prifoner's 
edit.  2*3.)  S.  c.   money,  but  only  held  a  piftol  in  his  hand  towards  the  pri« 

foner,  who  was  a  coachman  and  on  his  box,  and  bid  him 
Hop.  By  Lord  C.  J.  Willes ;  a  man  who  is  dumb  may  make 
a  demand  of  money,  as  if  he  (lop  a  perfon  on  the  highway 

{a)  Ai  to  what  fliall  be  onfidered  as  ao  pffcnfivi  neapoo,  vsJ^  tit.  OJtncn  r«« 
latinj^  tt  tbi  Qijf-ns  and  Exdft, 

with 
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{With felonious y  ntaltcious^  9r  unlawful  Intent^  isfc). 

y^ith  a  piftol,  and  pat  his  hat  or  hand  into  the  carriage,  or  ch.  vm.  ^  n. 
the  like :  but  in  this  cafe  as  the  prifoner  only  held  a  piftol  fyirhinrnttoroh, 
at  the  coachman,  but  faid  nothing  to  him  but  *'  ftop  •,"  that  " 
Was  no  demand  of  his  money  as  the  tlS.  requires,  and  there- 
fore it  was  not  within  the  a£lr  and  Ch^ppel  J.  according^ 
Ithe  prifoner  was  acquitted  b*thc  dircdlion  of  the  court, 
without  entering  into  his  defence. 

I  cannot  forbear  obfcrving  upon  the  note  of  the  above 
cafe,  (the  accuracy  of  which  I  much  doubt,)  that  it  may 
Teem  to  countenance  an  opinion  that  it  was  not  barely  fuffi- 
cient  in  order  to  bring  an  ofr«:nder  within  the  aft  that  he 
fliould  make  an  aflault  upon  another  with  a  felonious  intent 
to  rob  him,  but  that  he  flioulJ  alfo  make  a  demand  of  his 
money,  &:.  though  it  was  admitted  that  fuch  demand  need 
not  be  by  words,  but  might  be  collefted  from  the  a£ts  of  the 
party.  No^^  the  words  of  the  aft  arc  in  the  disjun£live, 
thnt  if  any  perfon  with  any  ofFciinve  weapon,  8cc,  (hall 
UiflTault,  or  fhall  by  menace  in  or  by  any  forcible  or  violent 
manner  demand  any  money,  &c.  of  or  from  &ny  other  per* 
fon,  with  dfelottions  intent  to  rob^  ISc.  Upbn  this  I  conceive 
the  jury  are  to  decide  with  what  intent  the  slflault  or  demand 
was  mide ;  and  if  they  find  that  the  defendant  afTauIted  the 
profccutor  with  a  felonious  intent  to  rob  him,  it  brings  the 
cafe  exprefsly  within  the  words  as  well  as  fpirit  of  the  ad. 
But  even  if  it  were  otherwife,  yet,  with  great  deferetrcc  to 
the  opiniQn  fuppofed  to  have  been  delivered  in  the  above 
cafe,  the  hGt  of  flopping  another  on  the  highway  by  pre- 
fenting  a  piftol  at  bis  bread  is,  if  unexplained  by  other  cir- 
cumftances,  fbfficient  evidence  of  a  demand  of  money  to  be 
left  to  the  jury:  the  unfortunate  fufferer  underftands  the 
language  but  too  well :  and  why  itiaft  courts  of  juftice  be 
fuppofed  ignorant  of  that  which  common  experience  makes  Poft.4iS» 
notorious  to  all  men.  There  is  however  another  cafe  in 
print,  which,  when  the  circumftanccs  of  it  and  the  true  point 
in  judgment  are  confidered,  will  perhaps  ferve  to  explain  the 
former  one.  William  Thbmas  was  indifted  on  this  flatutc  Rezr.Tho-nM 
before  Mr.  J-  Aftihurft,  for  malicioufly    and    fclonioufly  O.B.juiy  17^54. 

'  /     cor.  A'hnurll 

aiTaulting  one  John  Lowe  on  the  highway  with  a  piftol,  with  Se(f.P«p.  3.974. 
a  felonious  intent  to  rob  him.  It  appeared  that  as  the  pro-  hf,*u^^j\\4 
(ectttor  W3s  tpavelling  in  a  chaife  in  the  evening,  the  prifoner 

£  e  after 
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{Wiihfelofiioutf  ffuJidous^  or  unlawful  InUnt^  ifi\)i 

mt^iMM^li  after  following  it  fomc  time  prefcnted  a  piftol  at  the  poll* 
-  boy  and  bid  him  ftop^  making  ufe  at  the  fame  time  of  many 

violent  oaths,  but  not  making  any  demand  of  money.  The 
carriage  was  immediately  (lopped,  and  the  prifoner  turned 
towards  it,  but  perceiving  tluit  he  was  purfued,  he  immedi- 
ately rode  away  without  doing  or  faying  any  thing  to  Mr. 
Lowe  who  was  in  the  chaife,  and  he  was  foon  after  taken* 
Upon  this  indi£tment  the  court  dire£led  the  jury  that  the 
evidence  was  not  fufficient ;  for  the  charge  was  not  for  an 
aflault  with  intent  to  rob  the  poftilion,  but  for  an  aflault  on 
Mr.  Lowe  with  intent  to  rob  him ;  of  which  there  was  no 
eridence :  he  was  therefore  acquitted :  and  at  the  fame 
feffions  was  tried  upon  another  indi£lment  for  an  aflault  on 
SeC  Pftp.  B.  Dring  the  poft-boy  with  intent  to  rob  him.    But  the  fame 

the  Dcp.  Rec.      evidence  being  given,  the  court  obferved  that  it  was  very 

clear  that  the  prifoner  did  not  mean  to  rob  the  poft-boy  $  for 

when  he  prefented  the  piftol  to  him  and  bid  him  ftop,  he 

made  no  demand  on  him,  but  went  ap  to  the  perfon  in  the 

^The  ajjault  wnijt    chaife.    The  true  point  therefore  which  ia  to  be  coileAed 

StraifM.  made  upon  the  perfon  againft  whom  the  felonious  intent  i» 

directed ;  which  perhaps  may  be  agreeable  to  the  ftri£l  con- 
ftru^ion  of  the  ftatute,  which  has  the  word  of  reference 
fidcb.  The  truth  of  the  cafe  to  be  colleded  from  the  circum^ 
ftances  appears  to  have  been,  that  the  a£lual  aflault  was  upon 
the  poft-boy,  but  the  intent  was  to  rob  the  perfon  in  the 
carriage ;  for  as  foon  as  the  poft-boy  ftopped,  the  prifoner 
turned  from  him  towards  the  ehaife.  It  does  not  appear 
whether  he  afterwards  advanced  towards  Mr.  Lowe  in  fuch 
a  manner  as  to  anK)unt  to  an  implied  aflault  upon  his  perfon: 
it-may  rather  be  coUe£led  that  he  was  interrupted  before  he 
had  time  to  advance.  Thcfe  obfervations  may  ferve  to  ex- 
Ante,  416.        plain  the  opinion  given  in  Parfait^s  cafe,  where  it  may  1>e 

remembered  that  the  profecutor  "was  a  coachman^  and  the 

charge  was  for  aflaulting  nvkb  intent  to  rob  him.    But  other 

cafes  which  occurred  foon  after  the  laft  have  put  the  con- 

ftrudlion  of  the  tlOl  in  this  refped  out  of  dcmbt.    Trufty  and 

Rex  V.  Trufly     Howard  were  indi£bed  for  a  felonious  aflault  on  John  Ha]fe» 

a^B^juiy  ?78-   ^'^'^  ^  certain  oflenfive  weapon  -called  a  piftol,  with  a  felooi- 

&ctr.  I'Ap,  735.  0U8  intent  to  rob  him.    On  evidence  it  appeared  that  the 

prifoneis 
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{JVith  ftlonioUSy  malichui,  cr  unlawful  Intent f  tsCc»)» 

^nfoners  ruihed  out  of  the  hedge  on  the  profecutor,  who  was  ch.  vm.  ^  i,,. 

the  driver  of  ti  returned  chaife,  as  he  was  paffing  along  the      " 

toad  ;  and  one  of  theitl  prefenting  a  piftol  to  him  bid  him 

ftopi  which  the  boy  did,  but  called  out  for  afllftance  to  fome 

perfona  whom  he  had  met  jud  before.     On  this  one  of  the 

prifoners  threatened  to  blow  his  brains  out  if  he  called  out 

any  more ;  which  the  profecutor  neverthelefs  continued  to 

do ;  and  prefently  he  obtained  affiftance  and  took  the  men» 

who  had  made  no  demand  of  money.     They  were  convifled 

and  tranfported.    The  following  cafes,  which  turned  on  the 

form  of  the  indiAment,  underwent  full  conGderation,  and 

ferve  alfo  to  explain  the  true  nature  of  the  offences  defcribed 

in  the  a£l« 

The  indi£hnent  in  the  cafe  of  Jackfon  and  Randall  charged        §12! 
that  the  prifoners  unlawfully,  malicioufly,  and  felonioufly  ^•'■"'  /«»^- 
made  an  aflault  on  A.  Gillefpie,  and  him  the  faid  A.G.  un-  Rexv  jackfoa 
lawfully  and  malicioufly  did  menace,  by  menacing  to  blow  o^B^*A**ril* 
his  brains  out,  with  a  felonious  intent  the  monies  of  the  faid  itSj,  S^fl*. 
A.  G.  from  his  perfon  and  againft  his  will  felonioufly  to  s.c.  t^aVb  lac. 
fical,  take,  and  carry  away,  againft  the  (latute,  &c.     The  laftedic  j'^i 
Recorder  thought  the  indi£linent  defcflive  j  for  that  it  was  enbrr^bw-g!*^ 
neccffary  in  the  terras  of  the  a£k  cither  to  charge  that  the  tf»«/^-«»«'w« 
aflault  was  made  with  an  offenuve  weapon,  or  that  money,  &c.  fenji-ae  wtu^ «« 
was  demanded ;  (neither  of  which  were  ftated  here  j)  though  ^"^*''f^  'f 
It  was  not  neceUary  to  charge  both.     The  fa£l  turned  out  tkerewassde- 
to  be,  that  the  two  prifoners  and  another  man,  in  the  night,  "^c^^ithjMb 
fuddenly  laid  hold  of  the  profecutor  at  the  end  of  Craig's  '«'<ff^ 
Court,  and  bid  him  not  to  fny  a  word  or  they  would  blow 
his  brains  out;  but  while  one  of  them  was  fearching  in  his 
own  pocket,  (probably  for  an  iron  bar,  which  was  foon  after 
let  drop  by  one  of  them,)  but  before  any  demand  actually 
made  or  any  weapon  produced,  the  profecutor  made  reiifl.* 
ance,  and  by  the  help  of  a  watchman  fecured  two  of  them, 
and  the  other  who  ran  away  was  afterwards  taken.     After 
conriAion,  the  quedion  was  referred  for  the  opinion  of  the 
Judges,  whether  the  indi£tment  in  defcribing  the  manner  in 
which  the  offence  was  committed  mud  not  neceflarilv  ftate 
either  that  the  aflault  was  made  witl>  an  offenftve  weapon  with 
a  felonious  intent  to  rob,  &c.  or  that  by  menaces^  or,  in  or  by 

£  e  a  aforcibli 
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[)Vi:h Jtl:,nl'M:y  tnzlLhus^  or  unlawful  LfUni^  iic^ 

C*-.  VIII.  ^  J2.  a  f'^rcihU  6r  violent  manner  a  ditnind  cfmcnej^  (fcm  was  m^Ac 
li\k^.u>it.r.p   ^-.f^  af.Unious  inUnt,  l^c.^  xhz  words  of  the   ad    being 

I      ^eJ  i-i     throujjhoat  in  the  risjundlire.     The  opinion  of  the  Judget 
bcX>«p.  72.^.    wa;>  zfterwirda  d.Uvcr^rd,  tliu  the  inditlmenc  was  infoffi* 

clear  in  net  havir:;:  il^t;:.!  clut  the  afiault  was  made  with  an 
c-fFcnfive  weapon,  cr  ihjt  anf  demand  was  made,  &c. 
RfKT.Rcmr.j:ir,  So  in  Rem  Hint's  cafe,  inhere  he  was  committed  for  that 
<TaaiKtV.iC>  ^''^-^  force  an  J  arms  he  mii^c  an  aflault  on  the  piofccuior 
wi;h  intent  ftlcniouljjr  to  ftjal,  take,  and  carry  away  from 
his  pfrfon,  5cc.  This  net  bcin^  a  charge  of  any  offence  within 
the  llatute,  the  court  bailed  him. 

Vf%it\  cafe.  In  Pcggc*s  cafe  the  indiclment  charged,  that  the  prifoncf 

c^T  T^wmVl^B!  ^-^^  *  certain  ofFenfivc  weapon  or  inftrumcnt  called  a  ftick 

MS.  Buiwf  j.  in  and  upon  J.  R.  fclonioully  did  make  an  aflault,  and  did 

^'  ^^  then  and  there  in  a  forcible  and  violent  manner  frionioufly 

Jfthe  hiffffmefit  demand  the  goods,  &c.  of  him  the  faid  J.  R.  with  a  felooi* 

a/fju:t.  It  mufl  bt  ous  uiteot  to  rob  him,  &c.  and  bis  goods,  &c.  from  his  per* 

ia:d  u  be  yn:a^>  fon  and  3gainft  his  will  felonioufly  to  fteal,  take,  and  CSrny 


fcodsina/J^ibJi  ""^  ocmg  rcliltcci  aitcrwanis  ri;]  away*     inc  priioner  w^i 
ukJ  xtcLiti  mjK'  found  guihy.     But  the  words  of  the  (latute  not  being  pur* 

fucd  in  that  part  of  the  indidment  which  charged  the  prifonet 

with  afi*.ju!tin^  the  rrofecutor  with  an  offcnfive  weapon,  the 

indiclmcnr,  nt  t  Ijyij:^  it  to  ke  done  unL^vfuHj  and  malicieuf^ 

Ante,  f.  J.         /v,  wnlch  acccrdir.g  to  a  lare  determiuution  of  Davis's  cafe 

on  the  Black  Aft  feeined  necclTary,  judgment  was  refpited 
till  the  opinion  of  the  Judges  could  be  taken,  which  waA 
done  in  Trin.  turn  178^;,  wi.en  the  convi(fiion  was  holden 
right;  the  tlCl  being  in  tic  disjuntlive ;  and  an  oflFence 
within  tho  ilatute  beioj  wtll  laid  in  the  latter  part  of  the 
indi£lmei.t|  without  the  W(Tds  unlawfully  and  maliciouflyi 
It  ft  cms  therefore  a«!  mil  ted  in  the  above  cafe,  that  where 
the  aHault  is  the  only  oOence  charged  within  the  aft,  it  muft 
be  Lid  to  be  done  unlawfully  and  malidoufy  as  well  as  felo* 
nioufly. 

Monteth»»  ca-e,        So  the  intent  to  rob  mufl  be  3llcged ;  and  therefore  where 
o.  s.  Ofiobcr     the  indidment  only  charged  that  the  prifoner  with  fdrceand 

X795,  cor  '  0-  '       .  /  t«  r* 

tii^m  B.  4.4       arms,  i.  e.  with  a  certain  ofTcnflve  weapon,  &e.  unlawfullyi 
^^^^*  6  mJicicHfly, 
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{WithfelouiouSi  malicious^  or  unlawful  Intent^  Is^c.)* 

p^aliQiQufly^  aud  felopiouflf  CQade  an  aiTauIt  on  W.  the  pro-  ch.  viii.  \  i%: 
fecutor  "  with  a  felonious  intent  the  goods,  chattels,  and  ■    ^^  mttntto  ^. 
monies  of  the  faid  W.  from  the  perftn  and  againil  the  will  ^  Le,^h,  809. 
of  the  faid  W.  then  and  there  fclonioufly  to  fteal,  take,  and  W^fSefl".  Pap* 
carry  away/*  the  court  held  that  this  was  not  a  fufHcient  5,25°°"  • 
defcription  of  the  offence  within  the  ftatute ;  namely,  an  at-  H«w  the  ifttem 
tempt  to  rot>,  which  always  includes  force  and  violence,  charged  J 
Therefore  the  prifoner  was  difcharged  from  this  indi£tment, 
and  a  new  one  preferred  againft  him,  alleging  the  aflault  to 
^e  <*  with  a  felonious  intent  the  monies  of  the  faid  W*  from 
the  perfon  and  againft  the  will  of  the  faid  W.  then  and  there 
feloniouily  and  violently  to  fteal,  take,  and  carry  away,  &c." 
pn  which  indi£tment  he  was  convi£ted. 

As  to  the  defcription  of  the  weapon  ufed,  this  follows  the        ^13, 
fame  rule  as  ia  the  cafe  of  homicide.     Sharwin  was  indifled  Dfjcrirtion  of 
for  having,  with  force  and  arms,  with  a  certain  offenfive  Anie,  p.  341. 
weapon  called  ^  wooden  ftaff,  unlawfully,  malicioufly,  and  l^'j?']^*  J^f ' 
felonioufly  made  an  aflault  on  J.  Gougb,  with  a  felonious^  8th  1-85,  cor. 
intent  to  rob  him;  againft  the  ftatute,  &c.     It  appeared  p^ifeJ  f' "^^^^ 
that  while  Gough  and  one  Jenkinfon  were  riding  together 
in  the  highway,  Gough  received  a  violent  blow  from  a  great 
ftone  which  was  thrown  by  the  piifoner  from  the  hedge* 
Qoing  towards  the  fpot  from  whence  they  fa  w  the  prifoner  run- 
ning acrofs  the  field, and  following  him,  Gough  afked  him  how 
he  could  be  fuch  a  villain  as  to  throw  the  ftone ;  on  which 
the  piifoner  threatened  Gough,  and  ran  to  and  ftruck  him  vio- 
lently with  a  ftaff,  till  at  length  he  was  overcome  and  fecured. 
The  piifoner's  face  was  blacked,  and  he  denied  his  name ;  but 
^i\  being  qucRioned  afterwards  as  to  his  motive,  he  faid  he 
was  very  poor,  and  wanted  half-a-guinea  to  pay  his  brewer. 
He  did  not  afk  for  money  or  goods.     After  conviftion  the 
quefliou  was  fubmitted  to  the  Judges,  whether  this  evidence 
were  fulFicicnt  to  maintain  the  charge  in  the  indictment  ? 
In  Michaelmas  term  following,  (ten  Judges  being  prefent,)  all 
held  the  conviftion  proper :  for  here  the  weapon  laid  in  the 
indictment  and  the  weapon  proved  produce  the  fame  fort  of 
mifchicf,  namely,  by  blows  and  bruifes ;  and  this  defcrip- 
tion would  have  been  fuliicicnt  upon  an  iudiclment  for 
murder. 

E  e  3  With 
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(Wlti/ehnhus^  malicious^  or  unlawful  Intent,  faV.}, 

Ch.  VIII.  S 14.       With  rcfpfift  to  aflaults  upon  revenue  officers  in  the  exe« 

_  cution  of  their  duty,  or  on  account  thereoFi  the  offence  is  Ux 

$  14.         intimately  blended  with  other   **  offiences  relating   to  tho 

jfffku  rs  on  reve-  cuftoms  and  excifc,''  that  it  will  be  more  conveniently  con«? 

mu  officer,.  g  j^^^^ j  ^^^^^  ^^^  ^^^^^ 

^  I  ^  As  to  alTaults  on  perfons  wrecked.    By  ftat.  26  Geo.  t,. 

On pajoHi  wreck-  c.  1 9.  •*  If  any  pcrfon  or  perfons  (hall  beat,  or  woundj^ 
26G.1.  c.  19.  **  ^"^^^  intent  to  kill  or  deftroy,  or  (hall  otherwife  wilfully 
''•  I .  <<  obftruA  the  efcape  of  any  perfon  endeavouriug  to  fave  hi^ 

MaiicourMif.  "  ^^  ^^r  life  from  fuch  (viz.  any  (hip  or  veffel  of  his  ma- 
chief,  and  Ur-    «  jcfty's  fubjefts  or  others,  which  (hall  be  in  diftrefs,  or 

**  which  (hall  be  wrecked,  loft,  ftranded,  or  qaft  on  (hore^ 
*^  in  any  part  of  his  majefty's  dominions)  (hip  or  veflcl,  or 
^<  the  wreck  thereof ;  fuch  perfon  or  perfons  fo  offending 
*<  (hall  be  deemed  guilty  of  felony,  and  being  lawfully  con-i 
*^  vi£led  thereof  (hall  fuflPer  death  without  benefit  of  clergy.*^ 
By  f.  II.  of  the  fame  a£l,  <«  If  any  (heriflFor  his  deputy,^ 
<<  juftice  of  the  peace,  mayor,  or  other  magiftrate,  coroner, 
**  lord  of  a  manor,  commiflioner  of  the  land-tax,  chief  or 
*<  petty  condable,  or  other  peace  officer,  or  any  cu(lom-l|omie 
<<  or  excife  officer,  or  other  perfon  lawfully  authorifed,  (hall 
^'  be  aflaulted  beaten  and  wounded,  for  or  on  account  of  the 
<<  exercife  of  his  or  their  duty,  in  or  concerning  the  falvage 
<<  or  prefervation  of  any  (hip  or  vefTel  in  diftrefs,  or  of  any 
<<  (hip  or  velTel,  goods  or  eflreAs,  ftranded,  wrecked,  or  caft 
.*f  on  (hore,  or  lying  under  water,  in  any  of  his  majefty's  do- 
**  minions ;  then  any  perfon  or  perfons  fo  aflTaultirig  beating 
<<  and  wounding,  (hall  upon  trial  and  convidlion,  by  indiA^t 
^^  ment  at  the  affiles  or  general  gaol  delivery  or  at  the  quarter 
<*  feflions  for  the  county,  riding,  or  diviGon,  where  fuch 
<<  offence  (hall  be  committed,  be  tranfported  for  feven  years 
<<  to  fome  of  his  majefty's  colonies  in  America ;  and  fliall 
<<  be  fubje£l  to  fuch  fubfequent  punilhment  in  cafe  of  retuni 
<<  before  that  time  as  other  perfons  under  fenten^e  of  traa* 
<<  fportation  are  by  (he  law  fubje£led  unto/' 

$  \6.  By  the  ftat.  22  &  23  Car.  2.  c.  11.  f.  9.  for  thefuppreffion 

By  msrht'i.        of  piracy,  it  is  enaded,  that  "if  any  mariner  (hall  lay  violent 
c.  1 1,  and  II  «B  *'  hancis  on  his  comman4er|  w)iereby  to  hinder  him  from 

laW.  3.e.7.  K   fi^htlM 

Sec  more  under  -     *t6**"*m 

tic.  Piracy. 
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{JVith  fekfwms^  malicious^  or  unlawful  Intent^  lie*). 

^  fighting  in  defence  of  his  fhip  and  goods  committed  to  cb.vni.  §  i6» 

«  his  truft  i  he  (hall  fuflFcr  death  as  a  felon/'    The  ftat.  1 1  ^>  «^'^'"''j-^'- 

and  12  W.  3.  c.  7-  f.  9.  more  fully  enacts  that  "  any  per-     • 

^  fon''  guilty  of  that  offence  "  (h^ll  be  adjudged  to  be  a 

**  pirate  felon  and  robber,  and  being  convi£led  thereof,  ac- 

*^  cording  to  the  diredions  of  that  a£l,  ihall  fufFer  death, 

^^  and  iofs  of  lands  goods  and  chattels  as  pirates,"  &c. 

By  flat.  9  Ann.  c.  15.  f.  8.  for  preventing  quarrels  on        x  j*^ 
account  of  gaming,  "  In  cafe  any  perfon  or  perfons  what-  jiffauif  m  arcount 
«*  foever  (hall  aflault  and  beat,  or  challenge  or  provoke  to  ^Jf^"'^^' 
*«  fight  any  other  perfon  or  perfons  whatfoever,  upon  ac- 
^<  count  of  any  money  won  by  gaming  playing  or  betting  at 
**  any  of  the  games  aforefaid,  (i.e.  byf.i.  at  cards,  dice, 
<*  tables,  tennis, bowls,  or  other  game  or  games  whatfoever); 
^<  fuch  perfon  or  perfons  aflaulting,  &c.  or  challenging,  Sec. 
coupon  the  account  aforefaid  (hall,  being  thereof  convi£ted 
*^  upon  an  indi£lment  or  information,  forfeit  all  his  goods 
**  chattels  and  perfonal  eftate  whatfoever,  and  be  imphfoned 
<<  in  the  common  gaol  of  the  county  where  fuch  conviwlioA 
<<  (hall  be  had  for  two  years.'' 

On  an  indi£iment  againfl:  Randal  and  others  upon  this  Rex  v.  Randal 
ftatute,  for  aflaulting  the  profccutor  on  account  of  mon^y  p"t^}suin.  Afll 
won  at  gaming,  the  latter  proved  that  he  had  been  gaming  17S7. 
with  the  defendants,  and  having  loft  his  money  to  them,  they  ' 
bad  propofed  breaking  up  and  going  away,  but  that  he  ob- 
je£):ed  to  it  and  wanted  them  to  play  on,  faying  that  they 
had  won  his  money,  and  would  give  him  no  opportunity  of 
recovering  it  back ;  upon  which  they  had  committed  the 
afiault.     Buller  J.  was  of  opinion  that  the  game  being  over 
before  the  aflault  began,  the  afTault  could  not  be  faid  to  have 
arifen  out  of  tlie  game,  but  from  what  the  profecutor  had 
faid  to  the  defendants.     And  that  it  was  neceflary  in  order 
to  bring  a  cafe  within  the  ftatute,  that  the  afTault  (hould 
arife  out  of  the  play  and  during  the  time  of  pitying :  but 
that  here  the  play  was  over,  and  the  difpute  had  arifen  from 
the  profecutor's  own  words :  and  therefore  he  diredied  the 
jury  to  acquit  them  of  the  charge. 

Ec4  5<  If 
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ch.  VIII.  %  iS.       By  (1. 6  G.  I .  *^  If  3iDy  peifon  or  perfons  (hall  at  aity  tim^ 

r  r  za'mLn.      "  wilfully  and  maliciouily  aflault  any  pcrfoa  oc  perfons  io  the 
.  «  public  ilrcets  Qr  lii^h  ways  with  an  intent  to  ficar>  fpoU,  cut» 


$  18.  *^  burn,  or  deface,  and  (]>all  tear,  fpoil,  cut,  burn,  or  drface 

^,»^A  'u;;/A«-    cc  the  garments  or  cloaths  of  fuch  pcrfbn  or  perfou^-,  every 

tif.t  tojfotl gar*  ^  "^  r\  /v     II    t 

rt/./i.  *•  fuch  offender,  being  thereof  lawfully  convidled,  ihall  be 

i.^u    '  *^       **  adjudged  j^uilty  of  felony  and  liable  to  the  pains  and  pe*- 

**  nalties  thereof ;  and  the  courts  by  and  before  whom  he 

*<  (lie  or  tlicy  ili^li  be  tried  (hall  have  power  of  tranfportmg 

<'  fuch  felon  and  felons  for  feveo  years,  on  the  like  term^ 

rv^gennaihcad  *<  und  conditions  as  are  mentioned  in  this  act  and  the  (laU 


"  4  Geo.  I.  c,  II.' 

Hon,  ~ 


4Chc.C0m.245.       This  ll  itute  was  occafioned  by  the  infolence  of  certaii^ 

we<ivris  and  others,  who  upon  the  introduflion  of  fome  Indian 
falhions  prejudicial  co  their  own  maoufaAures  made  it  a 
pridice  to  deface  them,  either  by  open  outrage,  or  by  pri- 
vily cutting  or  calling  aqua  fortis  in  the  ftreet$  upoa  fiill^ 
as  wore  them. 

lirxv.Kenwick  The  afuult  mud  be  made  with  the  intention  defcribed  la 
u!if '7^*0,^0"*  the  aft :  therefore  where  the  direft  intention  of  the  party^ 
Lui'cr  J.  MS.  aflfaulting  was  to  wound  the  wearer,  although  in  fo  doin^ 
ws.  jui.  *"  the  cloaths  mud  have  bi:en  and  were  in  fad  cut,  it  is  no 
Leach,  426.5,0.  oflfence  within  thi^  ftatute.  This  was  ruled  by  a  confider- 
( Hbienc  Lord  ablc  majority  of  the  Judges  to  whom  the  matter  was  referred, 
^^Vj^Jj;*  "**  in  Renwick  Williams's  cafe,  who  was  convifted  on  this  fta- 
Jf  the  intent  were  tute }  a  cafe  of  the  moft  brutal  malignity}  where  the  pri-* 
'^TcTo!!fb\'m^f^  foner  aduated  by  fome  hortibl?  and  indefcribable  motive^ 
b<  and  %oere  cut  without  the  fmalleft  provocation  or  even  refentment  ag.iinft* 
eilcuti!^rid>  in-  ^^  unhappy  fufFerer,  afiaulted  a  lady  of  the  name  of  Porter 
ttrjy  thecajf  ^$  iH  thc  Rrccts  of  London,  and  gave  her  a  violent  blow  over 
juTtu  *'  '      the  hip  with  fome  fliarp  inftrument,  which  cut  through  her 

cloaths,  making  a  rent  of  two  feet  and  more,  and  wounded 
her  very  fcverely.  BuUer  J.,  who  thought  the  ca(e  came 
within  the  ftatute,  relied  on  the  authority  of  Coke  and 
Antr,  p.  4C0.  Woodburn's  cafe.  He  coofidered  that  the  intent  of  the 
prifoner  was  to  wound  the  party  by  cutting  through  her 
cloaths  *,  and  therefore  that  he  mud  have  intended  to  cut  hefr 
cloaths;  and  the  jury,  whofe  fole  province  it  was  to  find  the 
intent,  had  exprefsly  fo  found  if.    The  majority  who  thought 

otherwifc 


AJfaulti  425 

{ySTith  felommty  malicieut,  tr  unlaivful  Intent j  JjTf.). 

otherwife  held  that   in  order  to  bring  a  cafe  wkhin  thq  ch.  vin.  §18. 
aft,  the  primary  intention  of  the  prifoncr  muft  be  to  tear  or  f' v* '"'^7«/j. 
deface^  &c.  the  cloaths.    Th^  jtidgment  however  in  that  cafe   _ 
turned  ultimately  upon  a  defeft  in  the  form  of  the  indift-* 
ment,  which  charged,  that  the  prlfoner  on  the  i8th  January, 
30  Geo.  3.  at  the  parifli  of  St.  James,  &c.  wilfully,  malici- 
oufly,  and  felonioufly  did  make  an  afiault  on  A.  P.  with  in- 
tent wilfully  and  maliciouily  to  tear,  fpoil,  cut  and  deface 
her  garments,  cloaths,  &c.     And  that  the  faid   prifoner  on 
the  faid  1 8/A  Jafiuary^  ^c.   at  the  parifli  aforefaid,  &c.  did 
wilfully,  &c.  tear,  &c.  certain  garments,  &c.  of  the  faid  A.  P.^ 
to  wit,  a  (ilk  gown,  &c.  which  (be  then  had  and  wore  on  her 
perfon,  againd  the  form  of  the  (latute,  &c.     All  the  Judges 
prefent  agreed  that  the  indiQment  was  ill  for  want  of  an 
allegation  that  the  cloaths  were  cut  at  the  fame  time  that  the 
afiault  was  made  with  intent  to  cut  them;  the  words  then  -.  .  .,    ,,  » 
and  there  not  being  added.     It  was  not  enough  to  charge  cafe,  Dy.  6X. 
that  the  cloaths  were  cut  on  the  fame  day  that  the  afTault  was  ^^^*  r  *"7jl 
made^  which  was  all  that  the  indiftment  aifumed  to  do. 

By  ftat.  36  Geo.  3.  c.  9.   "  An  a£l  to  prevent  obftruc-        J  19. 
«<  tions  to  the  free  pa(rage  of  grain  within  the  kingdom.''  '^*''^'*jj'' 
«*  If  any  pcrfon  or  perfons  (hall  wilfully  and  maliciouily  the  free  papgt 
**  beat,  wound,  or  ufe  any  other  violence  to  or  upon  any  ^f^uTther  tit 
f*  perfon  or  perfons,  with  intent  to  deter  or  hinder  him  or  Maiiciouf  Mif- 
•*  them  from  buying  of  corn  or  grain  in  any  market  or  ^/g/  *     '  ^* 
f<  oth^r  place  within  this  kingdom;  or  unlawfully  beat  or 
«*  wound  the  driver  of  any  waggon,  cart,  or  other  carri^g^ 
•*  or  horfe,  loaded  with  whe^t,  flour,  meal,  malt,  or  other 
"  grain,  with  intent  to  (lop  fuch  wheat,  &c.  every  and  all 
"  fuch  perfon  or  perfons  being  thereof  lawfully  convi£ted 
**  before  any  two  or  more  jufticcs  of  the  peace  of  the 
f*  county,  &c.  wherein  fuch  offence  ihall  be  committed 
<*  or  before  the  juftices  of  peace  in  open  fcflions,  (hall  be 
*'  fcni  to  the  common  gaol  or  houfc  of  correflion,  there  to 
•*  continue  and  be  kept  to  hard  labour  not  Icfs  than  one  nor 
**  exceeding  three  months.     And  every  perfon  fo  ofl^ending  %d offence  fdwny^ 
«  a  fccond  time,  and  being  thereof  lawfully  conviftcd,  (hall  f^r^^i^'Zn!'^ 
**  be  adjudged  guilty  of  felony,  and  be  tranfported  for  feven 
^  yearsj  in  like  manner  as  other  felons  are  directed  to  be 


4l6     .  JJfauks 

{JHfTitb  filonhuty  malicious,  or  mnlav^ul  Inttniy  &V.)» 

rh.  viiT.  %  19.  c«  ]>y  ]a^r.  And  if  any  fuch  offender,  (o  tranfpotted.  fball 
jgp  of  grain,  '  return  into  this  kingdom  before  the  expuration  of  tap 
■  <<  iaid  feven  years»  b^  or  (be  fii^U  fofier  dealb  as  a  feloDi^ 
*<  without  benefit  of  clcrgj.**  SiaTUig  tbf  eorrn^ptioQ  of 
blood  and  lof&  of  dower*. 
tiG,%.^z%p  The  fame  proTlfionai  were  before  enaded  by  the  fiat. 
1 1  Geo.  2.  c.  22*  ftill  iQ  force  ;  with  this  addition^  that  foe 
the  firft  offence  the  jnfticei  were  alfo  dired^d  to  adjodge 
the  offender  to  be  publicly  whipped  by  the  keeper  of  the 
gaol  or  houfe  of  correction  io  fuph  citj,  noarKet-town^  or 
fea-port,  in  or  near  which  the  offence  was  committed^  on 
the  firft  conyenient  market-day,,  at  the  market-crofa  ot 
place,  between  the  hours  of  1 1  and  %.  In  both  the  ftatutes 
there  is  a  provifion,  «  That  no  perfon  punilhed  for  an  j 
«<  offence  by  virtue  thereof  fliaU  he  punilhed  for  the  faune 
4(  offence  by  virtue  of  ^y  other  law  or  ftatute*^  But  by 
the  ftat.  36  Geo.  3.  it  is  provided,  M  that  nothiyg  theiein 
«  contained  (hall  be  deemed  to  abridge  or  take  away  an  j 
*<  provifion  -already  made  by  law  or  any  part  thereof,  for 
'*  the  fuppreflion  or  puni(hment  0/  any  offence  mentioned 
«  in  the  ^fX:* 

§  20^  By  ft  at.  12  Geo*  I.  c.  34*  f.  6*  <*  If  aiiy  perfon  or  per* 

enmafterwotl'  t€  {q„3  (\^^\\  affault  or  abufc  any  mafter  woolcomber  or 
jTgTi.  c.  34..  "  mailer  weaver,  or  other  perfon  concerned  in  any  of  the 
^^*  <<  woollen  manufactures  of  this  kingdom^  whereby  any  fuch 

<'  mafter  or  other  perfon  (hall  receive  ^ny  bodily  hurt  for 
<<  not  complying  with,  or  not  conforming,  or  not  fubmit? 
<<  ting  to  any  fuch  illegal  by-laws,  ordinance^  rules,  or 
<<  orders  aforefaid  i*'  (that  is,  as  appears  by  f.  i.  all  con*- 
tr^fls,  covenants,  or  agreements,  and  all  by-laws,  ordinances^ 
rules,  or  orders,  in  unlawful  clubs  and  focietics,  entered 
into  by  perfons  brought  up  in,  profeffmg,  u(ing,  or  excr- 
cifing  the  art  and  my  ftery  of  a  woolcomber  or  weaver,  or 
journeyman  woolcomber  or  journeyman  weaver  in  this  king- 
dom, for  regulating  the  faid  trade  or  myftcry,  or  for  rego- 
laiing  or  fettling  the  price  of  goods,  or  for  advancing  their 
wages,  or  fjr  leffening  their  ufual  hours  of  work ;)  *1  every 
<<  perfun  fo  knowingly  .and  wilfully  offending  in  the  prcmifes, 
*<  being  thereof  lawfully  convidcd,  upon  any  indi£l(nent 

«  tq 
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{JITiih  fihnious^  ffuJiciout^  or  unlawful  Liteni,  bfc). 

^  to  be  found  within  twel?e  calendsir  iiionths  next  after  any  ch.  vnu  §  so. 
«*  fuch  offence  committed,    (ball  be  adjudged  guUty  of  ^^/''  ^^' 
**  felony^  and  (hall  be  tranfported  for  feven  years  to  ope  of  ^ 

'<  the  colonies  or  plantations  in  Americai  in  (uch  manner, 
f  <  &c.  and  under  fuch  pains  and  penalties  as  felons  in  other 
^f  cafes  are  by  law  tp  be  tranfported/* 

By  f.  8*  the  like  provifions  are  extended  to  *^  combers  of 
V  jerfey  and  wool,  frame-work  knitters,  and  weavers  or 
f  <  makers  of  (lockings,  and  to  all  perfons  whatfoever  em« 
f '  ployed  or  coQcefned  |n  any  of  die  faid  manufactures," 
?cc. 

For  other  offences  of  a  fimilar  naturci  I  mult  ref(^  to  thf 
tft^e  of  Malicious  Mifchief,  ^c* 
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CHAP.    IX. 

FALSE  IMPRISONMENT  AND  KIDNAP^ 

PING. 


1.  Falfe  Imprifonnunt  at  Common  Law.  -  J  i 
Arreft  of  Ambajfadors^  &c.  declared  illegal  by  7  Ann. 
c.  12.;  inquirable  before  a  particular  tribunal.           §  2 

2.  Kiinapfingi  or  the  dealing  and  carrying  away  of  any 

PerfoDy  a  great  Mifdemeanor  at  Common  Lav      §  3 
When  done  in  the  Northern  Counttes  for  the  fake  o£ 

Ranfom  or  Plunder^  made  Felony  without  Clergy  hj 

flat.  43  Eliz.  c.  13.     ib. 

Sending  the  Party  abroad  only  a  Mifdemeanor  at  Com- 
mon Law.  -  -  -  -  $  4 

Punifliable  by  Habeas  Corpus  K€t  with  500  /.  Damages, 
to  be  recovered,  and  by  the  Penalties  of  a  Pra^mu* 
nire,  and  Incapacity  to  hold  Office,  or  receive  a 
Pardon  for  it.  -  -  -  ib^ 

Mafters  of  Ships  wilfully  leaving  Perfons  on  Shore  in 
foreign  Countries  fiiall  fuffer  3  Months  Iraprifoo- 
mcnt  by  flat.  1 1  &  12  W.  3.  c.  7.  -  J  5 


Falfe  Imprtfonment . 

{  I.         "f  TTHAT  has  been  faid  before  refpefling  common  aflault^ 
Falfe  im frijon-       VV    ^^j  batteries  will  fuffice  alfo  to  cxcufe  the  brevity  of 

this  chapter.     The  fubjeA  of  falfe  imprifonment  is  amply 

difcufled  in  books  treating  of  the  civil  rcdrefs  of  the  party 

BuiiNi.PiLix.  injured,  which  are  in  common  ufc.     In  one  of  thefc  it  is 

Abr.  ^69.  defcribed  to  be  every  reftraint  of  a  man's  liberty  under  the 

cuftody  of  another,  either  in  a  gaol,  houfe,  (locks,  or  in  the 
ftrcct,  whenever  it  is  done  without  a  proper  authority. 
Whatever  is  a  legal  juftification  of  the  imprifonment,  may 
be  given  in  evidence  under  .the  general  iflue,  upon  an  indi£i<* 
ment;  as  in  the  cafe  of  an  adault :  and  the  puniflimcnt  for 
this  offence  is  as  in  the  cafe  of  other  mifdemeanors. 

There 
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't'hcre  U  one  fpccics  of  afreft  by  legal  proccfs;  however    cb.  ix.  §2, 
htgular  in  the  frame  of  it>  which  on  account  of  the  high  ^adwtl&x. 
intereft  of  the  nation  iti  the confequence8>  has  been  declared  ■*  m 

to  be  illegaly  and  confequently  the  parties  (Concerned  are  $  2. 
guilty  of  falfc  imprifonment ;  and  that  is  the  arfeft  of  cJ^/^^j'."* 
firreign  an)b(iff«idors.  The  flat.  7  Ann^  c.  I2.  declaresi  y^Qn.  c«ift« 
*<  that  all  writs  and  procelTes  fued  or  profecuted,  whereby 
^<  the  petfon  of  any  ambaflador  or  other  public  minifter  of 
^<  any  foreign  prince  dr  (late,  authorized  and  received  as 
*<  fuch  by  her  majefty,  &c.  or  the  domeftic  or  domeftic 
^<  fervantofany  fuch  ambaflador  or  other  public  minifter^ 
**  may  be  arrefted  or  imptifoned,  or  his  or  their  goods  ot 
^f  chattels  fcized,  &c»  (hail  be  null  and  void  to  all  intents 
**  and  purpofes."  And  by  f.  4.  **  In  cafe  any  perfon  or 
^^  perfons  fue  forth  or  prof^cute  any  fuch  writ  or  procefs, 
^  fuch  perfbn  ant^  perfons,  and  all  attornies  and  folicitor9» 
*<  profecuting  and  foliclting  in  fuch  cafe^  and  all  officers 
•*  executing  any  fuch  writ  or  procefs,  being  thereof  con- 
^<  vr£led  by  the  confeflTion  of  the  party,  or'  by  the  oath  of 
"•*  one  or  infore  credible  withefles,  before  the  Lord  Chan-' 
**  cellor,  or  Lord  Keeper  df  the  Great  Seal,  the  chirf 
**  juftlcesof  B.  R.  and  C.  B.,  or  any  two  of  them,  (hall  be 
><  deemed  violators  of  the  l:iWs  of  nations,  and  difturbers  of 
^}  the  public  repofe ;  and  (hall  fuffer  fuch  pains,  penalties^ 
^<  and  corporal  puniflifnent  asthefaid  Lord  Chancellor,.8cCk 
^^  or  any  two  of  them  (hall  judge  fit  to  be  impofed  and  in- 
^«  fliftcd-:"  Seel.  5.  [Provides  "  that  no  merchant  or  other 
*^  trader  within  the  bankrupt  laws,  who  (hall  put  himfelf 
*<  in  the  fervice  of  fuch  ambaflador,  &c.  (hall  take  any 
^  benefit  by  the  aft. ;  and  that  no  perfon  (hall  be  proceeded 
*'  againft  as  hdving  arretted  the  fervant  of  an  ambaflador  or 
<<  public  minifter,  by  virtue  of  this  ad,  unlefs  the  name  of 
<*  fuch  ferVant  be  firft  regiftered  in  the  office  of  one  of  the 
"  principal  fecrctaries  of  ftatc,  and  by  him  tranfmitted  to 
*<  the  (herifFs  of  London  and  Middlefex,  &c.  who  (hall 
<<  hang  up  the  fame  in  fome  public  place  in  their  offices, 
"f*  whefeto  all  perfons  may  refort  and  take  copies  thereof 
'««  without  fee  or  reward." 

Kidnapping, 

The  mod  aggravated  fpecies  of.falfe  imprifonment  is  the         $  3« 
llealing  and  carf  yihg  aWay,  or  ftcreting  of  any  perfon,  fome-  y^P'^^'*"^*' 
times  called  kidnapping,  which  is  an  ^ofience  at  common  ComW.  10. 

laW| 


4i^  Falfe  Imprifonment  and  Ktdnappb^. 

ck  IX.  \  >    law,  puDifliable  by  fine,  imprifonmeiit,  and  pHbny.     Of 
'  this  nature  i$  the  oflnrnce  pointed  out   by  the  ftat.  43  Eliz^ 

«L!rt^  *^'**^*    c.  13.  which  reciting  that  many  fubjeds  dwelling  and   hk^ 
43  Eiik.  c.  i>     habiting  within  the  counties  of  Cnmberlind,  Northnmbcr- 

land,  Weftmoreland,  and  the  biOioprick  of  Durham^  had 
been  taken,  fome  from  their  houfesj  others  in  travelling,  or 
otherwife,  and  carried  out  of  the  fame  counties,  or  to  ibme 
other  place  within  the  fame,  as  ptifoners,  and  cruelly  treated 
till  they  have  been  redeemed  by  great  ranfoms^  &c.  ena£is» 
^^  that  whoever  (hall  without  good  and  .lawful  warrant  and 
*^  authority^  take  any  of  the  queen's  fubje^ls  againft  his  or 
^<  their  will,  and  carry  th^m  out  of  the  fame  counties,  or 
*<  to   any  other  place  Ivithin   any  of  the  faid    counties, 
*<  or  detain,  force,  or  imprifon  him  or  them  as  prifoners, 
<«  or  againft  his  or  their  wills^  to  ranfom  them,  or  to  make 
**  a  prey  or  fpoil  of  his  or  their  perfon  or  goods,  upon 
*<  deadly  feud,  or  otherwife :  or  whoever  (hall  be  privy^ 
<*  coofenting,  aiding,  or  alGfting  unto  any  fuch   taking, 
**  detaining,  or  carrying  away,  or  ptocure  the  taking,  de- 
'^  taining,  or  carrying  away  of  any  fuch  perfon  or  perfona 
^  prifoners  as  aforefaid ;  and  (hall  be  of  any  of  the  faid 
^*  offences  indi£led  and  lawfully  convi£led,  or  (ball  (land 
**  mute,  or  challenge  peremptorily  above  20  jurors  before 
**  the  juftices  of  ai&ze,  gaol  delivery,  oyer  and  terminer, 
*<  Qr  of  the  peace,  within  any  of  the  faid  counties,  at  fome  of' 
<<  their  general  feffions,  &c.  (hall  be  adjudged  felons  and 
*<  fuffer  death  without  benefit  of  clergy^  and  (hall  forfeit  aa 
«*  in  cafe  of  felony/' 

r  .  The  forcible  abdofkion  or  dealing  and  carrying  away  ctf 

Kidnaffng  iy  any  pcrfon  is  greartly  aggravated  by  fending  them  aWay  from 
^(Maefu!!'^^'^^''  ^^^^^  ^^"  country  into  aitother,  properly  called  kidnapping  j 
4Biac.C0m.s19.  though  the  puni(hment  at  common  law  is  no  more  than 

fine,  imprifonment,  and  pillory.    In  every  view  it  is  an 

offence  of  primary  magnitude,  and  might  well  have  beca 

fubftituted  upon  the  roll  of  capital  crimes  in  the  place  of 

3iCtf.a.  c.^.   many  Others  which  are  there 'to  be  found*    By  the  habeas 

s^ngpr\fintri   corpus  aft  (f.  12.)  "  for  preventing  illegal  imprifonments  in 

StpMiifea,  it  prifons  beyond  feas/'  it  is  ena£led,  *«  That  no  fubjefi  of 

<<  this  realm,  who  (hall  be  an  inhabitant  or  refiant  of  this 
<<  kingdom  of  England,  dominion  of  Wales,  or  town  of 
<«  Berwick  up  on  Tweedy  (haU  be  fent  prifoner  into  Scotland, 

•J^  Ireland 
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^  Irelandt  Jcffcy,  Giicnifcf ,  Tangier,  or  iota  ^its,  gar-  CK  tx.  4  4, 
**  rifoiK,  ifltndsy  or  places  beyond  the  fcas,  which  die  or  ^^^f^^ 
^  at  any  time  hereafter  (hail  be  within  or  withoat  the  do-  ^nmtnn. 
**  minions  of  his  majcfty,  his  heirs  or  facceflbrs ;  «nd  that  " 
^  every  fuch  iin(HrifoncRent  is  iieceby  enacted  and  adjudged 
^  to  be  illegal ;  and  that  if  any  of  the  fatd  fabjeas  (haii  be 
^  fo  imprifoned,  erery  fuch  perfon  and  perfons  fo  imprifoned, 
**  fliall  and  may,  for  every  fuch  ioiprifoninent  maintacn,  by 
^  virttte  of  this  taOt,  an  a£lioa  or  a£lioas  of  fdfe  imprtfoa- 
^  roeot,  in  any  of  his  majefty's  coorts  of  lecord,  againft 
^  die  peiibn  or  perfons  by  whom  be  or  ihe  &alt  be  fo  com- 
^  mitted,  detained,  imprifonedt  fent  prifbneri  or  tranfported, 
^  contrary  to  the  true  meaning  of  this  a£t«  and'  againft  all 
**  or  any  perfoe  or  perfons  that  (hall  frame,  contrive,  write, 
^  feal,  or  O04MterCga  any  warrant  or  writing  for  fuch  com-^ 
^^  mitment,  detainer,  tmprifoament,  or  tranfportatioo,  or 
^  Ihall  be  advifing,  aiding,  or  affifting  in  the  fame,  or  any  o£ 
^^  them ;  and  the  plaintiff  ia  every  ftich  a£tion  (hall  have 
^^  judgmeat  Do  recover  his  treble  cofts,  befidfs  damages; 
^^  which  damages  fo  to  be  given  fltall  not  be  lefs  than  500L; 
^^  ia  which  a£lion  no  delay,  ftay,  or  ftop  of  procee^iing  by 
'^  rule,  order,  or  command,  nor  no  iojundton,  prote^lton^ 
*^  or  privilege  whatfoever,  nor  any  more  than  one  imparl* 
*^  ance,  fliall  be  allowed  ;  excepting  fuch  rule  of  the  court 
^<  wherein  the  adion  (hall  depend,  made  in  open  court,  as 
**  Ihall  be  thought  in  juftice  neceflary,  for  fpecial  caufe  to 
^<  be  expreiTed  in  tlie  faid  rale.  And  the  petfon  or  perfons 
*'  who  fliall  knowingly  frame,  contrive,  write,  (eal,  or  coun- 
^*  terfign  any  warrant  for  fuch  commitment,  detainer,  or 
«  tranfportation,  or  (hall  fo  commit^  detain,  tmprifon,  or 
*^  tranfport  any  perfon  or  perfons  contrary  to  this  ad,  or  be 
<<  any  ways  advifing,  aiding,  or  alEfting  therein,  being  law- 
*'  fally  convifled  thereof,  (hall  be  difabled  from  thenceforth 
**  to  bear  any  otfice  of  truft  or  profit  within  the  faid  realm 
^<  of  England,  dominion  of  Wales,  or  town  of  Berwick- 
<*  upon-Tweed,  or  any  of  the  iflands,  territories,  or  domlni- 
^'  ons  thereunto  belonging ;  and  (hall  incur  and  fuftain  the 
^<  pains,  penalties,  and  forfeitures  of  a  praemunire,  and  be 
'<  incapable  of  any  pardon  from  the  king,  &c.  of  the  faid 
^'  forfeitOres,  lo(re8,  or  difabilities,  or  any  of  them :''  (with 
an  exception^  (amongft  others,)  of  ofienders  feat  to  he  tried 

«^  where 
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ch.  IX.  K  5.    where  their  offences  were  cornnaitte<},  and  where  theyouglic 

xrjn^f4mgjy     ^q  j^  tficd).     By  f.  1 7,  "  No  perfoH  (hall  be  fued  or  troa- 

cimnuitu  <*  bled  for  any  oflfence  again  ft  the  act,  anlefs  within  two 

■  «*  years  after  the  odrnce  committed,  in  cafe  the  party  grieved 

^  -'«•  */       cf  fhall  not  be  then  in  prifon  -,  and  if  he  fliall  be  in  prifon 

••  then  within  two  years  after  the  deceafe  of  the  perfoli  im» 

<*  prifo ned,  or  his  or  her  delivery  out  of  prifon,  which  fliall 

««  firft  happen." 

§  J-  Alfo  by  ftit.  II  &  12 W. 3.  c.  7.  f.  18.  «  If  any  mafter 

fJcmt^fwJhU  "  ^^  ^  merchant  Ihip  or  vcfl«;l  fhiU  during  his  being  abroad 

ij  ifatiKg  f,*r  iff  c(  force  any  man  on  (here,  or  wilfully  leave  him  behind,  in 

fLtriit.  "  any  of  his  m3Jefty*s  plantations  or  tlfcwheic,  or  (hall  refufc 

"  *f  *«^"  ^'    "  ^^  bring  home  with  him  again  all  fuch  of  the  men  whom 

mads  orrpc'aai     «  he  catrietl  out  with  him,  as  are  in  a  condition  to  return^ 

I      .  I.  c.  19.  J,  ^ijen  he  (hall  be  ready  to  proceed  in  his  homeward-bound 

<«  voyage;  every  fuch  mafler  fliall,    being  thereof  legally 

<<  convicted,  fuBer  three  months  iniprifoDment  without  ba3 

*•  or  mainprize**' 


C    433    ] 

CHAP.    X. 

RAPE, 

AND  THE  UNLAWFUL  CARNAL  KNOW- 
LEDGE OF  FEMALE  CHILDREN. 


Rape. 

The  carnal  Knowledge  of  a  Woman  by  Force  and 
againft  her  Will-  -  -  •  $  i. 

How  punifliable  at  common  Law.   ib. 

How  by  Stat;  3  Ed.  i.  c.  13.  13  Ed.  i.  ft.  1.  c.  34; 
and  18  Eliz.  c.  7.    Felony  without  Clergy,  ih. 

Ahuft  of  Female  Children  under  10  Tears  of  Age ^ 
by  carnal  Knowledge^      ^  m^ 

Felony  without  Clergy  by  Stat.  18  EI12.  c.  7.  %b. 

Confent  not  material  under  that  Statute.  $  2* 
If  above  10  and  under  la,  carnal  Knowledge  with 
Confent  is  a  Mifdemeanor.   ib. 

Carnal  Knowledge,  hovr  proved.          -             *  J  3. 

Attempt  to  ravljh,  a  Mifdemeanor.      -             -  §  4. 

Witnefs,  where  Party  gricyed  Is  of  tender  Tears.  }  5. 

Cannot  be  heard  without  Oath.   ih. 

Qu.  Whether  her  Declarations  recently  after  the  Fa£t, 

confirmatory  Evidence  ?   ih, 
A  Wife  is  competent  to  give  EvIdencTe  againft  her 

Huiband  for  aiding  another.       -  -  $  6. 

What  is  proper  collateral  or  confirmatory  Evidence.     §  7. 

Principals  and  Accejfaries*,  -  -  §  8. 

A  Boy  under  14  prefumed  incapable,   ih. 
So  a  Haft^and  cannot  by  Law  be  guilty  of  ravifliing  his 

Wife.   ib. 
But  either  may  be  charged  for  aiding  others,  ib. 
There  may  be  Acceflaries  before  and  after,  ib. 
JndiBment  and  Appeal.  -  -  -  $  9. 

Appellant  muft  make  fre(h  Difcovery  and  Purfuit.  ib^ 
Muft  profecute  fpeedily.  ib.  Muft  not  have  con« 
fented  even  after,  ib*  Such  Confent  punifliable  by 
Stat.  6  Ric.  2«  ft*  i«  c.  6.    i>« 

F  f  Appeal 
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Appeal  giTen  by  that  Sututc  to  HoftaDd,  Father,  or 

neit  of  Kin.  -  -  -  $  9* 

Form  of  the  Count.  .  .  *  J  lo. 

It  mud  be  rafidt :  but  qu.  carmJiter  cognovit,  ib. 
Appeal  muft  be  contra  formam  Statuti.   ib, 
Qu.  as  to  Indidmeot  for  Rape.  it.     But  certainly  in 

cafe  of  IndiAments  on  Stat.  18  Eltz.    ib. 
Indidment  on  Stat.  18  Eiiz.  muft  purfue  the  Words  of 

it.  ib. 
Hulband  muft  join  xn  Appeal,  ib.     Ne  unqiies  accou* 

plezi  &c.  a  good  Plea.  ib. 
Count  by  next  of  Kin  muft  (hew  in  what  Manner  he 

is  fo.  ib. 
Trial  in  proper  County.        -  -  *  J  1 1  • 

Pardon  muft  fpecify  the  Offence,  ib. 


Rapc^  and  the  unlawful  carnal  Knowledge  b/ 

Female  Children. 

^HESE  offences  of  which  I  propofc  to  treat  are  blended 
^  together  in  their  nature,  and  arc  put  on  the  fame  foot 
by  ftatute:  I  fliall  therefore  confidcr,  i.  The  ftatutes  re- 
lating to  the  nature  and  punifhment  of  thcfe  offences:  and 
hettin,  as  to  the  age  of  confcnt  of  female  children.  2.  What 
is  carnal  knowledge,  or  the  evidentia  fafli.  3.  Of  the 
teftimony  of  the  party  grieved  when  of  tender  years. 
4.  What  collateral  circumftanccs  are  material  to  be  given 
in  evidence.  5.  Of  principals  and  acceffaries.  6.  Of  the 
indiflment  and  appeal. 

^     5j*  Rape  is  the  unlawful  carnal  knowledge  of  a  woman  by 

T^^  force  and  againft  her  will.     It  was  anciently  a  felony  and 

\  inft!  I8l?4i3.  puniOied  with  death }  in  lieu  of  which  William  1.  fubftitutcd 

I  Hate,  627, 1/  caftration  and  the  lofs  of  eyes :  but  that  was  done  away  by 

^X\i\TiX    the  ftat.  of  Weftminfter  i.  (3  Ed.  i.  c.  13.)  which  enads, 

4BUc.C0m.      <c  that  none  do  ravilh  nor  take  away  by  force  any  maiden 

5/.^«^/#    "  within  age,  (agreed  on  all  hands  to  be  twelve,)  tieither  by 

m  ammfm  law,    ^  j^^^  ^^q  confent  nor  without,  nor  any  wife  of  maiden^ of 

'*     «  full  age,  nor  any  other  woman  againft  her  will :  and  if 

H  any  do,  at  his  fuit  that  will  fue  within  forty  days,  the  king 

<(  Ihall  do  common  right :  and  if  none  commence  his  foic 

«  within  forty  days,  the  king  (hall  fnc  i  ^i  fucK  as  -be 

'  *•  foVad 
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^  found  culpable  (hall  have  tveo  years  imprifonment,  and     Cb.X.  \u 

**  fine  at  the  king's  pleafurc ;  and  if  they  have  not  whereof,  ^a/ll""*" 

«*  they  (hall  be  puniflied  by  longer  imprifonment,  according  ■ 

«<  as  the  trefpafs  requlreth.'*     Soon  after  by  the  ftat.  of  13  Ed.  i.  ft.  i. 

Wcftminfter  2.  rape  was  again  made  felony.     •<  It  is  pro- 

^'  vided,  that  if  a  man  do  ravifh  a  woman,  married,  maid^ 

•*  or  other,  where  (he  did  not  confent  neither  before  nor 

<<  after,  he  (hall  have  judgment  of  life  and  of  member.  ^ 

'*  And  likewife  where  a  man  ravi(heth  a  woman  married, 

<*  lady,  damfeli  or  other,  with  force  (^7),  although  (he  con- 

<<  fent  after,  he  (hall  have  fuch  judgment  as  before  faid, 

<*  if  he  be  attainted  at  the  king's  fuit  \  ^nd  there  the  king 

«<  (hall  have  the  fuit." 

By  ft.  1 8  Eliz.  c.  7.  <^  If  any  perfon  or  perfons  (hall  commit  18  EHs.  c.  7. 
«(  er  do  any  manner  of  felonious  rape,  and  be  found  guilty  by  '^^' 
<<  verdi£):,  or  be  outlawed,  or  upon  arraignment  (hall  confefa 
^  the  fame,  they  (hall  fuffer  death  and  forfeit  as  in  cafes  of 
«*  felony  without  benefit  of  clergy.    And  by  ftat.  3W.  &  sW.&M.c.^. 
M.  c.  9*   f.  2.   clergy  is  alfo  taken  away  from   fuch  as 
*^  ftand  route,  or  will  not  anfwer  diredly  to  the  felony,  or 
*«  (hall  challenge  peremptorily  above  twenty  of  the  jury,  or 
^  (hall  be  outlawed  thereupon."    Thefe  ftatutes  ou(l  clergy 
in  all  cafes  as  well  from  the  principals  in  rape  in  the  firft 
diegree,  namely,  fuch  as  commit  the  fa£l,  as  from  principals 
in  the  fecond  degree,  name]  y,thofe  who  are  prefent,  aiding  and 
alBfting.    In  the  cafe  indeed  of  challenging  more  than  the  %  Hale,  345. 
proper  number,  the  only  confequence  at  this  day  is,  that  the 
challenge  (hall  be  over-ruled.     But  acceflarles  before  and  '  ^^^9  63s* 
after  in  rape  have  their  clergy. 

Further,  it  having  been  doubted  whether  a  rape  could  be  f  J^ilfb^^f H' 
committed  upon  a  female  child  under  ten  years  of  age,  the  Dy.  303.  b.  M« 
ftat.  18  Eliz.  c.  7.  f.  4.,  "  for  a  plain  declaration  of  the  ft?*8  eiu!*' 
••  Jaw,*'  ena£is,  **  that  if  any  perfon  (hall  unlawfully  and  *•  7-  ^'  4- 
*^  carnally  know  and  abufe  any  woman  child  under  the  age 
*<  of  ten  years,  every  fuch  unlawful  and  carnal  knowledge 

(«)  Thti  dlftlndioa  between  a  npe  md  a  rape  by  fmret  appetrf  to  be  foundeS 
On  a  diffelOQoe  whidh  ooce  prevailed  between  what  (rn  the  old  French  law)  wib 
called  the  raft  and  the  wW.  The  firft  of  chefe  w«a  only  the  iehrftioa  of  a  waid 
with  iiiteot  to  matry  her,  which  wat  a  mlfdeoieanor.  The  «m/  was  what  it  now 
underiiood  by  a  raf€^  and  was  always  a  capital  offcAce,  Birring  ton  on  the  Statutes, 
Ch.  34.  p.  IJJf.  .  • 

Ffz  «  ttall 
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Ch.  X.  %  1.     "  Qiall  be  felony  j  and  the  offender  thereof  being  duly  coil- 
Oftbitdren,      cff  yiacd  fliall  fuffcr  a8  a  felon,  without  benefit  of  clergy  " 


$2.  ThU  laft-mentioned  offence  however  it    not   properly 

a  Ms!  Som.       fpeaking  a  rape,  which  implies  a  carnal  knowledge  againft 
334>  5'  the  will  of  the  party  \  but  a  felony  created  by  this  (latute, 

f.  5.%  inft!  60'.  under  which  the  confent  or  non^confent  of  the  child,  under 
J  Hale,  63  u       x)\t  age  of  ten  years,  is  immaterial.    Lord  Hale  indeed  thinks 
that  if  the  child  be  above  10  and  under  12,  it  is  (till  rape, 
though  (he  confent ;  1 2  being  the  age  of  confent  of  a  female; 
and  becaufe  the  (tat.  of  Wedm.  i.  c  13.  refers  to  that  pe- 
s  loft.  t8o«        iHoA^  as  Lord  Coke  agrees.     But  the  contrary  opinion  has  in 
3  loft.  60.         general  prevailed,  and  is  even  adopted  by  Lord  Hale  himfelf 
1  Hawk,  ch.41.  in  his  Summary.     And  with  this  the  later  prafiice  accords. 
S  tr^'  S  ^°'  *^  **  "°^  holden,  that  if  the  child  be  above  1  o,  it  is  not 

a  felonious  rape  unlefs  it  be  againft  her  will  and  confent :  and 
in  that  cafe  it  remains  a  rape,  though  (he  afterwards  con- 
fented  to  the  raviiher.    The  age  of  12  in  a  woman  is  indeed 
*'  '  the  age  of  confenting  to  a  marriage,  and  the  period  to  which 

the  ftat.  of  Wedm.  i.  c.  13.  refers  by  the  words,  <<  within 
<<  age."  But  by  that  ftatute  the  deflowering  a  child  above  10 
years  old  and  under  1 2,  if  with  her  own  confent,  i&made  only 
a  mifdemeanor ;  for  the  ftat.  of  Weftm.  ^.,  which  reftored 
rape  to  the  crime  of  felony,  does  not  extend  to  this  cafe : 
and  the  ftat.  i8£liz.  c.y.,  which  excludes  rape  from  the 
benefit  of  clergy,  makes  no  provifion  againft  the  deflowering 
•  J  •  '  •  children  with  their  own  confent,  but  only  where  the  children 
fo  abufed  are  under  10  years  of  age.  As  to  thofe  who  are 
^  above  10  and  under  T2,  it  leaves  the  offence  as  it  ftood  be- 
fore upon  the  ftat.  of  Weftm.  i.  i.e.  a  mifdemeanor  only, 
if  done  with  the  party's  confent. 

2.  "Evident  ia  FaHi,  • 

t  ^^  A  very  confiderable  doubt  having  arifen  as  to  what  (hall 

Oavm/ kM9tM£e  be  confidcied  fufficient  evidence  of  the  adual  commiffion  of 
t^tvUtMtia    ^iiig  offence,  it  is  neceffary  to  enter  into  an  inquiry  which 

would  otherwife  be  offenfive  to  decency.  Confidering  the 
^ature  of  the  crime,  that  it  is  a  brutal  and  violent  attack 
upon  the  honour  and  chaftity  of  the  weaker  fex,  it  feems 
more  natural  and  confonant  to  thofe  fentiments  of  laudable 
indignation  which  induced  our  ancient  lawgivers  to  rank  this 
offence  among  felonies,  if  all  further  inquiry  were  unnecef- 

5  fary 
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fary  after  fatisfaSory  proof  of  the  violence  having  been  per-     cii.  X.  §  i. 
petrated  by  a£lual  penetration  of  the  unhappy  fufFerer's  .^'  '^^ 
body-     The  quick  fenfc  of  honour,  the  pride  of  virtue,  which 
nature,  to  render  the  fex  amiable,  hath  implanted  in  the  fe- 
male heart,  as  Mr.  Juftice  Fofter  has  expreflcd  himfelf,  is  Fod.  ^^^ 
already  violated  paft  redemption,  and  the  injurious  confer 
quences  to  fociety  are  in  every  Tefpe£t  complete.     Upon 
what  principle  and  for  what  rational  purpofe  any  further  in- 
vedigation  came,  to  be  fuppofed  neceflary,  the  books  which 
record  the  di£la  to  that  tStBt  do  not  furnifh  a  trace.  Nothing 
further  therefore  remains  than  to  detail  the  feveral  authorities 
purfuant  to  the  objed  of  this  treatife. 

Lord  Coke,  defining  "  carnal  kmwUdge^**  fayS}  there  muft  3  loft.  59,  Oo« 
be  penetratio,  that  is,  res  in  re  \  but  the  lead  penetration 
maketh  it  carnal  knowledge.  Emiffio  feminis  makes  it  not 
fodomy,  but  is  an  evidence  in  that  cafe  of  penetration :  and 
fo  in  rape,  the  words  are  alfo  carnaliter  cognovit^  and  there- 
fore there  muft  be  penetration ;  and  cmillio  feminis  without 
penetration  makes  not  rape.-  But  in  the  12  Rep.  37.  the 
fame  author  fays,  that  there  muft  be  penetratio  et  emilfio 
feminis  to  make  rape  or  fodomy  :  and  Lerd  Hale's  Summary  Sum;  117; 
and  Hawkins  are  to  the  fame  purpofe  :  to  which  the  latter  1  "*'*',1^  ^^'f* 
adds,  that  eniiflion  is  faid  prima  facie  to  be  an  evidence  of 
penetration.  Thefe  again  are  contradidled  by  Lord  Halp  i  Hale,  618, 
himfelf  in  his  more  enlarged  and  corred  work,  who  fays, 
that  to  make  rape  there  muft  be  an  a£tual  penetration  or 
res  in  re ;  and  therefore  emiflio  feminis  is  indeed  an  evidence 
of  penetration,  but  fimply  of  itfelf  it  makes  neither  rape  nor 
fodomjr,  but  is  only  an  attempt,  &c.  But  the  leaft  pene- 
tration makes  it  rape  or  fodomy,  although  there  be  not 
emiflio  feminis;  and  therefore  he  fuppofes  the  cafe  in 
1 2  Co.  37.,  which  fays  there  muft  be  both,  is  miftaken ;  and 
that  it  contradicts  what  Lord  Coke  fays  in  his  Fleas  of  the 

Crown. 

• 

In  John  DufEn's  cafe  for  fodomy,  a  fpecial  verdtd  found  Duffin*ica(e, 
penetration,  but  the  emiflion  out  of  the  body.     Pratt  Ch.J#|  ,-,,.'  (Qu.  o^ 
Blencowe,  Tracy,  Dormer,  Fortcfcuc,  and  Page,  held  both  '7^*  )  B«on 
to  be  neceflary:  e  contra  King  Ch.  J.,  the  Chief  Baron 
Powis,  Price,  Eyre,  and  Montague,  thought  that  penetration 
was  neceflary,  but  not  inje£tio  feminis.     Injeftion^  they  faid, 
cannot  be  proved  in  the  cafe  of  a  child,  or  of  beftiality,  and 
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^^.  %  V    penetration  aiajrbc  evidence  of  emilEon ;  and  Stafford's  cafe 

"*^        Co.  EntT.  takes  no  notice  of  emiffion ;  and  there  is  a  differ- 

jj^,  J  ehcc   between  3  Inft,  58.    and   12  Co.  37.  wlfi<:h  was  a 

pofthumous  work.     The  Judges  being  divided,  it  was  pro* 

pofed  to  difcharge  the  fpecial  vcrdi£l>  and  indid  the  party  for 

a  mifdemeanor. 

CiTe*!  cafe,  Mathew  Cave  was  jndided  for  a  rape  on  Martha  Flan- 

Seiju  fQ&lr*J*  ders^  and  penetration  was  proved;  but  for  want  of  the  other 
MS.  proof  Willcs  C.  J.  dircftcd  him  to  be  acquitted.     Ofth^ 

MS.  fopn.        cafe  Mr.  Juftice  Fofter  was  informed  at  the  Old  Bailey^ 

where  he  fat  upon  a  like  offence  ;  but  he  held  it  otherwife^ 

and  faid  he  always  Qiould  do  fo,  agreeably  to  Lord  H;«le.  And 

5;  ^-  BlomfieM,  Clivc  T.  did  the  fame  upon  an  indictment  againft  Blomfield 

thetford,  March  -^  T7r      u     t  x>  U 

1758,  MS,  Tup.  lor  a  rape  on  Elizabeth  Reynolds* 

Rex  Y.  Sheridan,      At  the  fefBons  before  Eafter  term  8  Geo.  3.   Sheridan 
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2MS.Suiii!3t3.  ^^8  indiflcd  for  a  rape  on  M.  Brickenfliaw.  The  profecutrix 
could  not  prove  any  emiflion ;  but  Mr.  Juftice  Bathurft  who 
tried  the'prifoner  left  it  to  the  jury  to  find  the  cafe  fpecially, 
if  they  had  any  doubts :  but  if  they  believed  that  the  defend- 
ant had  his  willof  her,  and  did  not  leave  her  till  he  chofe  h 
himfelf,  then  be  dircAed  them  to  find  him  guilty,  though 
an  emiffion  were  not  proved.     The  jury  convided  biin* 
Mr.  Juftice  Bathurft  afterwards  faid,  that  it  was  always  hit 
opinion  that  it  was  not  neceffary  to  prove  emii&on  i  and 
Baron  Smythe  who  was  prefent  at  the  trial  was  clearly  of  tbe 
fame  opinion* 
R.  V.  RufTen,         Benjamin  Ruffen  was  mafter  of  a  charity*fchool.  and  was 
Serjt.  Forficr^/'  charged  with  two  forceable  rapes  on  Ann  Mayne,  one  of  the 
**^'  girls  of  the  faid  fchool ;  the  firft  fa£l  being  juft  before,  the 

r  other  juft  after  die  attained  her  age  of  10  years.    The  chiM 

\j  fwore  to  a  full  proof  in  both  refpe£lSj  and  her  teftimbny  was 

corroborated  by  tnarksobferved  on  her  linen  at  the  time,  bat 
ihe  was  deterred  by  the  prifooer's  threats  from  making  any 
difcovery  till  three  or  four  months  after  the  time.  For  tbe 
prifoner  it  was  proved  by  two  furgeons,  whofe  teftimonj 
was  corroborated  by  four  others  who  had  examined  the 
child,  that  the  paffage  of  the  parts  was  fo  narrow  that  z 
finger  could  not  be  introduced;  and  that  the  membrane 
called  the  Hymen  which  croffes  the  Vagina^  and  is  an  indu- 
bitable mark  of  virginity,  was  perfedly  whole  and  unbroken; 
fo  that  ihe  could  never  have  been  completely  known  b j  man. 

Bat 
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But  aa  this  membrane  vu  admitted  to  be  in  f«me  fubie£l8    ch.  X.  ( %. 
an  inch,  in  others  an  inch  and  an  half  beyond  the  orifice  of        <»«</^<* 
the  vagina,  Aflihurft  J.  who  tried  the  prifoner  left  it  to  the 
jury  whether  any  penetration  were  proved ;  for  if  there  were 
any,  however  fmall,  the  rape  was  complete  in  law.    The 
jury  found  him  guilty,  and  he  received  judgment  of  death. 
But  before  the  time  of  execution,  the  matter  being  i^^uch  dif- 
cufled,  the  learned  Judge  reported  the  cafe  to  the  other 
judges  for  their  opinions,  whether  his  direQion  were  proper. 
And  upon  a  conference  it  was  unanimoufly  agreed  by  all 
aflembled,  (in  the  abfence  of  De  Grey  Gh.  J.  and  Eyre  B.) 
that  the  diredlion  of  the  Judge  was  perfedly  right.     They 
held,  that  in  fuch  cafes  the  leaft  degree  of  penetration  is 
fuSicient,  though  it  may  not  be  attended  with  the  depriv- 
ation ^f  the  marks  of  virginity.    It  was  therefore  properly  ^^Earricafe, 
left  to  the  jury  by  the  Judge,  and  accordingly  the  prifoner  O.B. Dec.  1770. 
was  executed. 

At  this  period  the  weight  of  authorities  was  fuppofed  to 
be  much  againft  the  neceffity  of  the  two  proofs. 

But  in  Hill's  cafe,  who  was  tried  before  BuUer  J.  at  the  SamneiHiri 
fpring  affizes  at  Lincoln  1781,  for  a  rape  on  Mary  Portas,a  ,^3',^  msI"' 
cafe  was  rcfcrvcd  for  the  opinion  of  the  judges,  ftating,that  p**"*!**  *n^  ^^^ 
the  fa£^  of  penetration  was  pofitively  fworn  to,  but  there  was    .    * 
no  direft  evidence  of  emiffion,  and  from  interruption  it  ap- 
peared probable  that  it  was  not  eflfe£ied.    The  l^med  Judge 
told  the  jury,  that  if  they  were  fatisfied  there  was  an  a£lual 
penetratiotii  though  there  were  no  emiffion,  they  ought  to  find 
the  prifoner  guilty :  but  he  defired  they  would  confider  the 
two  h€ts  feparately,  and  give  their  opinions  diftin£l]y  upon 
each.     The  jury  found  the  prifoner  guilty,  but  faid  they  did 
not  find  the  emiffion  ;  whereupon  ftntence  was  refpited  till 
the  nfxt  affizes.     In  Trinity  term  Lord  Loughborough, 
'BuHer,  and  Heath,  Js.  held  that  the  oflFence  was  complete  by 
penetration  only.    Lbrd  Ch.  B.  Skynner,  Gould,  Willesy 
Aflihurft,  and  Nares,  Js.  and  Eyre  and  Hotham,  Bs.  held 
both  were  neceflary,  but  thought  that  the  h£k  (hould  be  left 
to  the  jury.    Perryn  B.  was  abfent;  and  Jxird  Mansfield 
only  faid,.that  a  great  majority  feemed  to  be  of  omnion  that 
both  were  neceflary:.    The  majority  there  went  on  the  ground    . 
that  carnal  knowledge  (which  diey  confidered  could  not  exift 
without  emiffion)  was  neceflary  to  the  confummation  of  the 
offence.  The  others  denied  that  definition  i  and  alfo  obferved 
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Ch.  X.  4  }.    that  carnal  knowledge  was  not  neceflarj  to  be  laid  in  the  in* 
tsf^u   jj^n^^nf^  j,m  Quiy  jjijj  ijjg  defendant  raTiflied  the  party  (•). 

As  to  what  may  be  confidered  as  proof  of  eniiffion»  fop- 

poGng  it  to  be  neccfllary,  it  feems  from  what  was  faid  by  the 

judges  in  the  laftmcntioned  cafe,  and   firom  Mr.  Jaftice 

Aate,  p.  43a.     3athur(l's  opinion  in  Sheridan's  cafe,  that  the  i^Qi  of  pene» 

tration  is  prima  facie  eridence  of  it,  onlefs  the  contrary 
tHawk.ch.4«  appear 'probablc  from  the  circnmftances :  and  Hawkins  is 
Htfm«ooa*t  cxprefs  to  that  purpofe.  So  where  opon  an  indif^ment  for 
cafey  wiochefter  an  aOauIt  with  intent  to  ravifh  the  profecatriz^  fhe  fwore 
lis.     '^  ^'    that  the  defendant  had  had  his  will  with  her,  and  had  re* 

maincd  on  her  body  as  long  as  he  pleafed  \  though  Ihe  could 
not  fpeak  as  to  emiffion  ;  Buller  J.  (aid,  this  was  fufficient 
evidence  to  be  left  to  a  jury  of  an  a£lual  rape  \  and  there* 
fore  ordered  the  defendant  to  be  acquitted  upon  the  prefent 
charge.     He  faid,  that  he  recoUe£ied  a  cafe  wheie  a  man 
bad  been  indi£led  for  a  rape,  and  the  woman  had  fwom  that 
(he  did  not  perceive  any  thing  come  from  him ;  but  (he  had 
had  many  children,  and  was  never  in  her  life  fenfible  of 
emiffion  from  a  man :  ^nd  that  was  ruled  not  to  invalidate 
the  evidence  which  (he  gave  of  a  rape  having  been  committed 
upon  her, 
Rn  ▼.  Fiem.         Iq  the  cafe  of  Flemming  and  Windham,  the  depoGtion  of 
hlni7before\he    the  party  injured  (who  had  died  in  the  mean  time)  taken 
judges  in  Trin.    jjeforc  a  magiftratc  on  oath  in  die  ufual  courfe  upon  the  ex- 
%  Leacb^  996.     amination  of  the  prifoners,  was  read  in  evidence  againft 

them,  containing  a  general  allegation  of  the  charge ;  and  this 
being  corroborated  by  other  evidence  of  the  a&ual  force  and 
penetration,  was  holden  fufficient  to  warrant  a  convxdion  ; 
though,  as  it  is  ftated,  there  was  no  dired  evidence  of 
emiffion. 

$  4.  But  though  in  fome  cafes  there  may  be  a  defe£t  of  evidence 

l^Jiameni  for  an  jg  (q  thc  complciion  of  the  offence  in  refpe£t  of  one  of  the 
circumltances  above  alluded  to,  yet  if  in  all  other  refpeds 
the  injury  be  fatisfaAorily  proved,  it  mud  in  any  real  e(U- 
mate  of  guilt  be  confidered  to  be  full  as  aggravated  an  offence 
as  that  which  in  the  (Irifieft  notion  of  law  is  denominated 
rape ;  and  though  the  punifliment  of  it  as  a  mifdemeanor  for 
the  attempt  to  commit  a  rape  be  not  fo  highly  penal  as  under 

(a)  rJe  ante,  437.  and  poft.  p.  j^^%.  Lord  Coke  and  Lord  Halc»  though  thty 
hold  it  necefTary  to  lay  caraal  kiuvtlcdgt  in  the  indjdtment;  confi4er  pCQctraUoa 
alone  at  fudicicnt  to  couftitute  it. 

^  the 
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the  before-mentioned  ftatutes,  which  reach  the  o(Fender*8    Cb.  x.  ^  4. 
life,  yet  feme  inftances^of  this  fort  have  been  puniflied  in  an  -^^^/^^^^^^(F" 
exemplary  manner  bv  fine,  imprifonment,  and  pilloryi  and  p    ,,  ^. 
finding  fureties  for  good  behaviour  for  life*     Though  this  Cro.  Car.  11%^ 
latter  part  of  the  fentence  is  not  confonant  to  the  practice  of 
our  prefent  confticution,  in  the  apportionment  of  difcretion- 
ary  punifliment,  as  tending  to  an  imprifonment  for  life. 

3.  As  to  the  Teftimorty  of  the  Party  grieved. 

If  the  rape  be  charged  to  be  committed  on  an  infant  under  §  j« 
12  years  of  age,  flie  may  ftill  be  fworn  if  (he  have  fcnfe  f^^[f 'q,  5^ 
enough  to  kno v  the  nature  and  obligation  of  an  oath.  But  ^  Haicja 79.284. 
if  it  be  an  infant  of  fuch  tender  age  that  in  point  of  difcretion 
the  court  fees  ir  unfit  to  fwear  her,  yet  Lord  Hale  was  of 
opinion  that  ihe  ought  to  be  heard  without  oath  to  give  the 
court  information*,  though  fingly  of  itfdf  it  ought  not  to 
move  the  jury  to  convldt  the  offender ;  nor  was  in  itfclf  fuf- 
ficient  tcdimony,  becaufe  not  upon  oath,  without  the  con- 
currence of  other  proofs  that  might  render  the  thing  pro- 
bable. And  his  reafons  for  the  hearing  of  fuch  an  infant, 
though  not  upon  oath,  are,  firft,  the  nature  of  the  offence^ 
which  is  for  the  mod  part  fecret ;  and  no  other  teftimony 
can  be  had  of  the  lz6t  itfelf,  though  there  may  be  other  con- 
current proofs.  Next,  becaufe  if  the  child  comphin  pre- 
fently  of  the  wrong  done  to  her  to  the  mother  or  other  rela- 
tions, their  evidence  upon  oath  (hail  be  taken ;  yet  it  is  but 
a  narrative  of  what  the  child  told  them  without  oath,  and 
there  is  much  more  reafon  for  the  court  to  hear  the  relation 
of  the  child  herfvlf,  than  to  receive  it  at  fecond  hand  from 
thofe  who  fwear  they  heard  her  fay  fo  \  for  fuch  a  relation 
may  be  falGHed  or  reprefented  other  wife  at  fecond  hand  thaii 
when  it  was  fird  delivered.  And  indeed,  adds  Mr.  Judice  4BI>ck:om.2i4. 
31ackdone,  it  feems  now  to  be  fettled  that  in  thefe  cafes  in- 
fants of  any  age  are  to  be  heard;  and  if  they  have  any  idea 
of  an  oath,  to  be  alfo  fworn.  But  both  authors  agree,  that 
|n  any  of  thefe  cafes,  whether  the  child  be  fworn  or  not.  It 
is  to  be  wifhed  in  order  to  render  her  evidence  credible,  that 
there  (hould  be  fome  concurrent  tedimony  of  time,  place, 
and  circumdances,  in  order  to  make  out  the  h& ;  and  that 
the  convi£tion  (hould  not  be  grounded  fingly  on  the  unfup* 
ported  accufvCtion  of  an  infant  under  years  of  difcretion; 

A  child 
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Ch«x.  %  5.  A  child  of  fcren  jtistn  old  was  tAnitted  to  gWe  evidence 

*^^^''  of  a  rape,  and  on  her  CYidence  and  that  of  fuTgeons  and 

X>y«  v>\*  !»>  io  midwivesi  the  defendant  was  conviAed  and  hanged.     But 

mmpm.  fuch  CTidencc  was  refnfed  bj  Parker  C.  fi*  on  an  indidment 

^^yO.  Ir  fo'^  »  ^^P^  «o  Gj^ce  Howcl  {a). 

}iX*M^\zV'  ®"^  *'*®"^  "*"^  (*)  ^*'  admitted  to  prove  a  rape  on  lierfelf 
Ik)  o.  B.  Micb.  by  Holt  Ch.  }•  Another  of  lo  years  and  1 1  months  by  Holt 
i7os,MS.Dea.  q  j    ^^^  rj.^^^^^  ^p^y  ^^^^      ^^  another (r)  under  I2 

CO  Xowif  ▼•      was  admitted  in  B.  R.  apon  an  appeal. 

7rini709.  In  TravcTs's  cafe  at  Kingdon  fummer  affiaes  17269  Lord 

f^^-y^*^'  Ch.B.  GUbcrt  refufed  thc,tcftimooy  of  a  diild  Kttlc  more 

than  fix  years  old  againft  the  defendant  for  a  rape  on  her, 
becaufe  Ihe  was  too  young  to  diftinguifli  between  right  and 
wrong.    At  the  next  affizes  the  defendant  was  indidled  for 
the  aflault  with  intent  to  ravifli :  and  it  was  urged  for  the 
admiffion  of  the  child's  evidence,  that  though  it  might  be 
tefufed  in  a  capital  cafe,  yet  in  a  mifdemeanor  it  might  be 
admitted.    But  Raymond  Ch.  J.  held  there  was  no  difference 
between  capital  and  lefler  offences ;  and  faid,  that  no  perfon 
had  ever  been  admitted  as  a  witnefs  under  nine  years,  and 
very  feldom  under  ten;    That  this  point  was  thoroughly  de- 
bated at  the  Old  Bailey  in  1704,  in  the  cafe  of  one  Stewart, 
vpon  two  indi£tments  for  rapes  upon  children :  the  firft  was 
upon  a  child  of  ten  years  and  ten  months ;  yet  even  that 
child  was  not  admitted  till  after'  other  evidence  had  been 
given  of  ftrong  circumftances  againft  the  prifoner,  and  after 
the  child  had  given  a  good  account  of  an  oath ;  and  it  was 
merely  upon  the  authority  of  Lord  Hale,  who  fays,  that  a 
.  child  of  ten  years  old  may  be  a  witnefs,  that  this,  child  was 
admitted  at  all.    The  fecond  indiAmekit  was  attempted  to 
be  proved  by  a  child  only  between  fix  and  feven  years  old ;  but 
this  was  unanimoufly  rejefted  without  inquiring  into  any 
circumftances  to  give  it  credit.    Lord  Raymond  therefore 
refufed  in  the  cafe  before  him  to  receive  the  child's  evidence, 
and  the  defendant  was  acquitted. 

Rn  T.  Dmnet,       The  defendant  was  indidled  for  a  rape  on  Ifabella  Ked« 

Sb^ji^w'  »«i»d8>»l««Hadman,  achild  of  eight  years  old.    At  the  trial 

Seryu  Forfta*a    (he  was  Called,  being  then  nine  years  and  four  months,  to 

J  prove  the  prifoner's  behaviour  to  her.    On  being  objeQed 

to,  De  Grey  C.  J.  faid,  the  univerfal  praflice  now  was,  that 

a  cluld  under  nine  years  of  age  could  not  be  examined  as  a 

witnefs 
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witnefs-'eidier  opoa  or  without  oacth  in  a  capital  €afe«  a  mif*    ^ii.  x.  4  5, 
demeanorj  or  any  cafe  whatever.     And  that  if  a  child  were       Mlr«^fc 
between  nine  and  fourteen,  it  was  difcretionary  in  the  court  ^ 

to  admit  the  evidence  of  fuch  child  or  not  according  to  the 
child's  underftandingj  but  not  unlefs  the  child  could  give  a 
good  account  of  an  oath  \  but  thofe  above  fourteen  were  ex« 
emined  of  courfe*  In  ihis  cafe  the  child  being  very  fenfible 
was  examined :  but  the  defendant  was  upon  full  evidence 
acquitted.  He  was  afterwards  indidled  for  an  aflault  with 
intent  to  raviih,  and  acquitted  alfo  of  that. 

The  laft  cafe  which  has  occurred  on  this  doubtful  fubjeft  BrasTer*i  cift^ 
is  that  of  William  Braaicr,  who  was  tried  for  affaulting  f**J*"«JP^^^ 
Mary  Harris,  an  irifant  of  five  years  old,  with  intent  to  ravilh  Gouiu  aod  Bal« 
her.    The  cife  on  the  part  of  the  profecution  was  proved  ^^^^^ 
ty  the  mother  rfthe  child  and  another  woman  who  lodged  with  amended  from 
her,  to  whom  the  child  immedtately  on  her  coming  home  tion. 
told  all  the  circumilances  of  the  injury  done  to  her,  and  de-  ^^*J,  Powdf, 
fcribed  the  prifoner,  who  was  a  foldter,  as  the  perfon  who  Ymk  1775, 
kid  committed  it ;  but  flic  did  not  know  his  name.    The  1  *5^»  "^ 
nei^t  day  the  prifoner  was  called  from  the  guard  by  tht  fer- 
jeant,  and  fliewn  to  the  child,  who  immediately  faid  that  was 
the  man.    Two  other  foldlers  bad  been  before  ibewn  to  her, 
of  whom  file  at  once  denied  any  knowledge.     There  was  n» 
fa£l  or  circumftance  to  confirod  the  account  given  by  the 
girl  that  the  prifoner  was  the  man  who  committed  the  oS» 
fence,  except  that  he  lodged  where  flie  defcribed.    That  flie 
had  received  fome  hurt  was  proved  by  a  furgeon  as  well  as 
by  the  two  women.    The  child  was  coming  from  fchool 
when  the  prifoner  attacked  her.     The  fchool  did  not  break 
up  till  four  o'clock,  and  flie  was  at  home  before  five,  and  had 
no  converfation  or  communication  with  the  mother  before 
(he  had  told  all  that  had  pafled.    The  prifoner  was  convidled. 
But  Mr.  Juftice  Buller  referved  the  above  ftatement  of  fads 
for  the  opinion  of  the  judges,  whether  this  evidence  ought  to 
have  been  received,  or  was  fufficient  in  point  of  law  to  be 
left  to  the  jury.     On  the  firft  day  of  Eafter  term  1779  the 
judges  met  on  this  fubje£l,  when  all  of  them  except  Gould 
and  Willes  Js.  held  that  this  evidence  of  the  information  of 
the  child  ought  not  to  have  been  received,  as  flie  herfelf  was 
not  heard  on  oath :  as  to  which  fome,  particularly  Black* 
ftonci  Nares,  EyrCi  and  Buller  Js.  thought  that  if  (he  had  ap- 
peared 
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Cb.  X.  ^1 5.    peared  on  examination  to  have  been  capable  of  diilinguiflung 

'^*'/'^        between  good  and  evil,  (he  might  have  been  fwom.     Bat  at 

'  to  that,  others,  particularly  Gould  and  Willcs  Js.  held  that 

the  prefumption  of  law  of  want  of  difcretion  under  the  age  of 
feven  is  concluGve ;  fo  as  not  to  admit  an  infant  under  that 
age  to  be  fworn  on  any  examination  as  to  her  capacity.    And 
as  to  the  information  or  narration  from  the  child,  Gould  and 
Willes  Js.  held  that  it  being  recently  after  the  izd^  fo  that  it 
excluded  a  poflibilify  of  pra£^iCngon  her,  it  was  a  part  of  the 
izQi  or  tranfafiion  itfclf,   and  therefore  admil&ble  :    and 
Buller  J.  held  the  fame,  if  by  law  the  child  could  not  be  ex« 
amined  on  oath.     But  as  to  what  happened  the  next  day^ 
Gould  J.  thought  it  not  admiflible,  by  reafon  of  the  danger 
of  her  being  influenced  in  the  interval.    But  on  the  sptb 
April  all  the  judges  being  aflcmbled,  they  unanimoufly  agreed 
that  a  child  of  any  age,  if  (he  were  capable  of  diftinguifliing 
between  good  and  evil,  might  be  examined  on  oath  i  and 
confequently  that  evidence  of  what  (he  had  faid  ought  not 
to  have  been  received.     And  that  a  child  of  whatever  age 
cannot  be  examined  uulefs  fworn.    The  prifoner  was  par- 
doned. 

It  does  not  however  appear  to  have  been  denied  by  any  in 
the  above  cafe,  that  the  facl  of  the  child's  having  complained 
of  the  injury  recently  after  it  was  received  is  confirmatory 
evidence, 

t  5^  The  party  grieved  is  fo  much  conGdered  as  a  witneis  of 

Wife  agaitift brf'  ncceflity  lu  this  as  in  other  perfonal  injuries,  that  in  Lord 
Ld!caAiehtvcii*t  Caftlchavcn's  cafe,  who  a  Gifted  another  man  in  ravifhing 
cafe,  I  Hale,  6«9.  his  Own  wife,  file  was  admitted  as  a  witnefs  againft  hioK 
454.  vi^«  gme-  The  fame  teftimony  was  received  in  Lord  Audley*s  cafe, 

ral  citte  Witneft. 
Ld>  Audley*t 

cafe,  Hutt.  fi€.  4*  ^s  to  what  Collateral  Faiis  are  material  to  be  given  in 
'|!:7'-f7.  Evidence. 

£  y.  It  is  no  mitigation  of  this  offence  that  the  woman  at  laft 

CoVattrai  *w-  yielded  to  the  violence,  if  fuch  her  confent  were  forced  by 
tioV^r^erhrwife.  '^^^^  of -death  or  by  durefs.  Nor  is  it  any  excufe  for  the 
I  Hale,  628.631.  party  indi£led  that  the  woman  confented  after  the  fafl;  nor 
f.  a^^4ai«c.  '  ^^^^  ^^  ^3S  a  common  (Irumpet;  for  fiie  is  ftill  under  the 
^V?:  o'^'         protcflion  of  the  law,  and  may  not  be  forced :  n«r  that  flic 

a  MS. Sum. -^ 3 3.  *^  '  ' 

Cro.  Car.  4$^.    vas  firft  taken  with  her  own  confentj  if  (he  were  afterwards 

forced 
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forced  againft  her  will ;  nor  that  ffic  was  a  coticubinc  to  the  Ch.x.  §  7.  - 
raviQicr ;  for  a  woman  may  forfakc  her  unlawful  courfc  of  J^'^"^  ""* 
life,  and  the  law  will  not  prcfume  her  incapable  of  amend-  ■ 

incnt.  All  thefe  latter  circumftances,  however,  are  material 
to  be  left  to  the  jury  in  favour  of  the  party  accufed, 
more  cfpecially  in  doubtful  cafes,  and  where  the  woman** 
teftimony  is  not  corroborated  by  other  evidence. 

It  was  formerly  fuppofed  that  if  a  womman  conceived  it  i  Hawk.  ch.4f, 
was  no  rape,  becaufe  that  (hewed  her  confent ;  but  it  is  now  j'^aie,  651. 
admitted  on  all  hands  that  fuch  an  opinion  has  no  fort  of  xMS.Sam.334. 
foundation  either  in  reafon  or  law. 

Upon  the  trial  of  this  offence,  the  caution  of  a  great  and 
very  experienced  judge  is  ever  to  be  kept  irnnind.    It  is  true,  ,  H»le,  635. 
fays  Ld.  Hale,  rape  is  a  mod  deteftable  ciime,  and  therefore 
ought  feverely  and  impartially  to  be  punifhed  with  death :  but 
It  mult  be  remembered  that  it  is  an  accufation  eafily  to  be 
madcy  and  hard  to  be  proved ;  and  harder  to  be  defended 
by  the  party  accufed,  though  ever  fo  innocent.     And  there-  i  Hale,  633. 
fore,  fays  he,  though  the  party  ravifhed  be  in  law  a  com-  \  Hawk.*'cL*4i! 
petent  witnefs,  yet  the  credibility  of  her  teftimony  muft  be  ^-  3- ' 

ff.^'t..  i_         •  n.  rrrv*  1  MS.Sum.  33$. 

left  to  the  jury  upon  the  circumltances  of  fact  that  concur  staundf.  %%' 
with  that  teftimony.     And  thefe  rules  have  been  laid  down 
as  fome  guides  to  the  difcovery  of  the  truth ;  for  inftance^ 
if  the  witnefs  be  of  good  fame ;  if  (he  prefently  difcovered 
the  oiTence,  and  made  purfuit  after  the  offender;  if  (he     [ 
fhewed  circumftances  and  (igns  of  the  injury,  whereof  many     j 
are  of  that  nature  that  only  women  are  proper  examiners ; 
if  the  place  where  the  fa£k  was  done  were  remote  from  in« 
habitants  or  paflengers ;  if  the  offender  fled  for  it ;  thefe 
and  the  like  are  concurring  circumftances  which  give  greater 
probability  to  her  evidence.     On  the  other  hand,  if  (he  be 
of  evil  fame  and  ftand  unfupported  by  other  evidence ;  if  > 
(he  concealed  the  injury  for  any  confiderable  time  after  (he 
tiad  opportunity  to  complain;    not,  as  in  RufTen's  cafe,  Ante,p. 43^. 
where  the  girl  had  continued  for  three  or  four  months  un- 
der the  prifoner*s  immediate  control  without  complaining, 
through  fear  of  him:  again,  if  the  place  where  the  fa£t 
was  fuppofed  to  be  committed  were  near  to  perfons  by  . 
whom  it  was  probable  (he  might  have  been  heard,  and  yet 
(he  made  no  outcry ;  if.  (he  gave  wrong  defcriptions  of  the 
place ;  if  (he  fixed  on  a  place  where  it  was  improbable  for  the 
man  to  have  had  accefs  to  her  by  his  being  in  a  different 

place 


Ckk.x.%7.     place  or  company  about  that  time :  tHefe  and  the*  like  cir 
***  cumftances  afford  a  ftroog,  thoagh  not  conclafive  pitfump'* 
••   tion  that  her  tcftimony  is  feigned* 


j;.  Of  Principals  and  Accejfctia. 

^  8.  AH  who  are  prefent  and  aflBft  a  nun  to  commit  a  raptf 

^^M  ^*^  may  be  indited  aa  principak  in  the  fecond  degree^  as  well 
s  HaiC|6s8, 9,  womcn  as  men.  So,  though  a  boy  under  fourteen  years  of 
^  '  ?6^*  ^S^  i*  prefumed  to  be  incapable  of  committing  this  oficnce  ; 
4BUcCora.sta.  and  though  a  hufband  cannot  by  law  be  guilty  of  rarilhing 
BwTAp^'tai  his  wife,  on  account  of  the  matrimonial  confent  which  (he 

cannot  retra£b ;  yet  if  they  aflifl:  others  to  eommit  it  i  as  in 


?>f.6.  the  inftances  of  Lord  Caftleharen  and  Lord  Andley  wh<> 

affifted  others  to  ravifli  their  own  wiresi  they  are  equallf 
guilty  with  the  principal  adiors  \  the  affent  of  the  hulband 
being  no  excufe  to  another.  But  in  the  cafe  of  an  infant 
it  muft  appear,  as  in  other  felonies,  that  he  had  a  mif* 

iHaie,  6t9.       chicvous  difcretion.    So  where  a  numiage  was  compelled^ 

PaU*ft  caic.        2B J  carnal  knowledge  had  by  force  \  till  fuch  marriage  wer« 

legally  diffolved,  though  only  a  marriage  de  fa£|oj  the 
huiband  could  not  be  appealed  of  the  rape.  But  after  fuch 
marriage  is  avoided  ab  initio  by  fentence,  the  offender  is 
punilhabic  the  fame  as  if  there  had  been  no  marriage  at  all, 

n2rpoft.ch.li.  However,  the  ftat.  3H.  7.  c-a.  providing  a  fpeciad  remedy 

for  this  grievance,  it  is  lefs  material  to  be  confidered  here* 

a  Hile^  631, 3.       There  may  be  acceffaries  before  and  after  in  rape,  though^ 

as  Lord  ilale  obferveSf  the  felony  be  created  by  a£l  of  par- 
liament which  fpeaks  only  of  thofe  who  eommit  the  o&ncei 
for  this  is  incident  to  the  nature  of  felony. 

^BU,  r.  1.  The  punifliment  of  thefe  offenders  has  been  before  coo* 

fidered. 

« 

6.  Of  the  LtdiShuent  and  Appeal. 

^  g.  An  indictment  for  rape  may  be  profcfcuted  at  any  time, 

InSSmewnmd  and  notwithftauding  any  fubfequent  affent  oif  the  party 
Tliak, €31-3.  grieved.  An  appeal  alfo  lies  at  the  futt  of  the  fame  party; 
a  Hawk,  ch.23.  ^tit  t|iere  are  feveral  requiGtes  to  the  bringing  of  fuch  aj>- 
43iacCom.flti.  peal:  I.  That  the  party  grieved  make  frefli  difcovery  of 
(1Hawk.ch.s3.  ^^  offence  and  jpurfait  of  the  offender,  (though  it  be  itfdt 
■•  5<0  neceffary  to  raife  hue  and  cry)  \  otherwife  it  carries  a  pre- 

fumption  that  her  fuh  is*  malicious  and  fcigtititf*    2*  Tbstt 

10  the 
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the  appeaJ  be  fpeedily  profecuted  \  for  according  to  fome     ch.  X.  )  9. 
optaion$  a  year  and  a  day  is  not  allowed  in  thia  appeal,  but  ^if^*''*^ 
fome  fliort  time.    Such  time  however  ia  no  where  defined^  -^.......m. 

but  is  faid  to  lie  in  the  difcretion  of  the  court  and  jury  upon  Supn,  tbA 
the  circumftances  of  the  fad ;  the  flat,  however  of  Weftm.  !•  Jj^fp^^'^i-"*^ 
c.  13.  which  made  it  a  mifdemeanor^   allowed  but  forty 
days ;  and  though  that  ftatute  be  fo  far  virtually  repealed 
by  the  ftatute  of  Weftm.  a.  c.34.  as  that  .the  offence  is  Ante,  p. 43(4 
again  made  felony,  and  a  new  appeal  of  rape  is  thereby 
given  %  yet  no  other  time  being  therein  limited,  the  former 
period  may  at  le^ft  be  taken  as  a  meafure  to  govern  the  dif- 
cretion of  the  court,  in  ordinary  cafes*     3.  That  the  wo- 
man (if  12  years  of  age  at  leaft)  never  once  confented  to 
the  raviffaer  after  the  fadi,  except  by  durefs ;  otherwife  her 
appeal  is  barred  by  the  ftat.  of  Weft.  2.,  and  in  that  cafe 
both  (he  and  the  raviffaer  are  by  the  ftat.  6  Ric.  2.  ft.  i .  c  6.  6  Ilk.  %.  ft.  u 
*^  difabled  to  challenge  ail  inheritance,  dower,  or  joint  feoff-  I'liaictSsu 
**  ment  after  the  death  of  their  hufbands  and  anceftors  :** 
but  it  (hall  go  over  to  the  perfon  next  entitled.    Alfo  by  the 
laftmentioned  ftatute  <'  the  hufband  of  the  party  injured, 
'<  if  flie  have  any,  or  if  not,  then  the  father  or  other  next 
'<  of  her  blood,  (hall  have  the  fuit  to  purfue  againft  the 
^<  ravifhers,  and  to  have  them  thereof  conviA  of  life  and 
<<  member ;  although  the  woman  after  fuch  rape  confented 
^<  to  the  ravi(her8.'^    And  the  defendant  (hall  not  in  this 
cafe  wage  battle.    If  a  woman  who  has  neither  hufband  nor 
father  be  ravifhed  by  her  next  of  kin,  and  fo  confent  to  him, 
the  next  of  kin  after  him  (hall  have  the  appeal. 

The  iodi£lment  and  appeal  muft  ftate  that  the  defendant .      (10. 
feloniouily  ravijbed^  &c.;  nor  can  that  word  be  fupplied  by  F^rmoftbetmm, 
an  averment  that  he  carnally  knew,  &c.     And  thcfe  latter  1 1^^]  ^j^^ 
words  have  been  holden  not  to  be  neceffary  in  appeals  (a),  >  ^"K  ^*'* 
beoaufe  (as  the  reafon  is  given  in  the  original  cafe  in  the  nro^Ahu  tn- 
year-book,)  if  the  defendant  ravifhed  and  had  not  carnal  ^^i^mrntypL/w 
knowledge  (i),  it  would  not  be  felony,  but  trefpafs ;  a  reafon  Itauodf.^s. 
which  feems  to  be  grounded  as  much  upon  the  word  fe-  P*^^*<^P*^ 
*  lonice  as  r^ipuit  (2) ;  and  upon  which  Staundford  citing  the  («)  n  h.  4. 13. 
CiQie  cafe  obierves  that  it  is  an  inftancc  in  felony  of  a  count  ^^rt^'pi^i!" 
holden  good  by  implication.    If  this  be  fufficient  in  an  ap*  Coron.  pi.  86. 

^     %  Hawk.  cb.  a). 

(I)  yye M«,  p. 43S.  (.)  r*/«»H.i,,  ,71.  &'sw^  «!f' 

peal, 
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cb.  x«  f  to.  peal,  there  is  no  reafoa  why  ic  (boald  not  be  equally  gocxf 

^^t^aiT  *"''     ***  *"  indidoicnt ;  and  accordingly  Hawkins  (*),  upon  the 

.  authority  of  the  fame  cafe,  fays,  that  in  an  indi£lroent  as 

[h\  %  Hawk,     well  as  in  an  appeal  of  rape  the  fa£t  feems  to  be  fufficiendy 

*^'    ^  '      ascertained  by  the  words   felonice  rapuit,  without  adding 

carnaliter  cognovit ;  or,  as  he  adds,  by  firft  fetting  forth 

the  fpecial  manner  of  the  terror  or  violence,  and  then  con* 

eluding  that  the  defendant  ftc  felonice  rapuit.     But  notwithb 

{landing  thefe  authorities  it  may  not  perhaps  be  fafe  to  omit 

the  averment  of  carnal  knowledge  in  the  indictment.    For 

the  authority  for  fuch  omii&on  refts  folely  upon  the  cafe  in 

the  year-book  1 1  H.  4.  13.,  to  which  all  the  other  books  re* 

•   fer ;  and  the  reafon  there  given  is  not  a  very  fatisfa&ory 

one,  on  the  account  before  fuggefted  by  Staundford ;  nor 

is  it  fupported  by  the  current  of  precedents,  which,  as  far  as 

iHftte»6^2.8»9. 1  i^jyg  obferved,  contain  that  averment.    On  the  contrary. 

Sum    1 1T» 

3inii.60.ctt/1Vtf  both  Lord  Hale  and  Lord  Coke  fay,  that  the  indiAment 
^Mss  '^\\6.  ^^^^  ^^  ^  rapuU,  et  carnaliter  cognovit ;  though  the  latter 
accord.  fays  in  another,  place  {a)  that  rapere  legally  fignifies  as  much 

(*)*"•*    '  j^g  carnaliter  cognofcere  ;  which,  if  that  were  admitted,  would 
(hew  that  the  latter  allegation  was  unneceflary,  being  ia 
3Hawk.ch.a3.  eifeA  a  repetition  of  the  other.     The  appeal  of  rape  muft 
conclude  contra  formam  ftatuti ;  and  Lord  Hale  fays  the 
fame  of  the  indiAment ;  founded  upon  the  6H7«5.:  but 
that  cafe,  which  is  in  other  refpeds  quedionable,  proceeds 
on  the  midaken  notion  that  rape  was  only  a  trefpafs  at  com- 
mon laW|  and  was  firft  made  felony  by  the  (tat.  of  Wedm.  2. 
sMS.Sun.336.  But  inafmuch  as  that  (latute  did  not  create  the  offence,  but 
only  enhanced  the  penalty ;  or  to  fpeak  more  corredly,  by 
repcr.ling  in  efFe'ft  the  ftat.  of  Wcftm.  i.  which  reduced  the 
offence  to  a  mifdemeanor,  thereby  redored  the  common 
law  \  fuch  a  concludon  feems  to  be  unneceflary :  however, 
3  MS.  Sum,       the  ufujl  form  of  indiflment  is  fo  to  conclude.     But  if  the 
3j4— ^-  indiftment  be  upon  the  dat.  j  8  Eliz.  for  deflowering  a  child 

under  ten  years  of  age,  with  her  confent,  it  feems  neceflarj 
to  conclude  agaiud  the  form  of  the  ftatute ;  becaufe  the 
crime  as  well  as  the  puni(bment  is  created  by  that  ftatute. 
And  on  the  fame  account  it  is  neceiTary  for  the  indictment 
to  purfue  the  words  of  the  a£t,  and  charge  that  the  defend- 
ant feloniouflyi  unlawfully,  and  carnally  knew  and  abufed 
the  party,  being  under  the  age  of  ten  years,  withput  adding 

Ante.  f.  ».        the  word  ravipjed^  for  the  reafon  before  dated* 

Neither 
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Neither  at  common  law  noi  by  ftatute  can  a  married  wo*    ^b*  ^-  §  <o» 
man  bring  an  appeal  of  rape  without  her  hufband \  but  it        '"tv^* 
has  been  holden  a  good  plea  on  the  ftatute  of  Ric.  2.  that  he  a  Hawk.  ch.  93. 
was  not  lawful  hufband,  which  is  ftiable  by  the  bifhop's  cer-  ^'  5*^  ^*»  3«  ^7» 
tiiicate.     Alfo  ia  an  appeal  by  the  next,  of  kin,  the  count 
muft  ftate  fpecially  in  what  manner  he  is  To.     And  it  feems 
nectflary  either  to  rehearfe  the  ftattrte,  irr  at  leaft  to  tllege 
that  the  woman  confented  to  the  raviflier  afterwards*  and 
conclude  that  the  rape  was  againft  the  form  of  the  ftatute. 

The  trial  muft  be  in  the  eomtty  where  the  iz€t  was  com-  x  ^^ 

mitted:  and'  by  ftat.  13  Ric*  2.  it.  2.  c.  i.  no  charter  of  rriaU 

pardon  fball  be  allowed  for  rape,  uatefs  it  be  therein  fpe-  ^^'pJJ^^ 
cified. 


G% 
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CHAP.    XL 

0^  FORCIBLE.  OR  FRAUDULENT  AD- 
DUCTION, MARRIAGE,  OR  DEFILE- 
MENT. 


i.  Of  forcible  AbduS'totiy  Marriage^  or  Defile^ 

mentofWomenofSubJlance,  -        §i. 

« 

Stat.  3  H.  7.  c.  2.  makes  the  Mifdoer8»  Precarersj  and 
Receivers  of  the  Woman  principal  Felons,  ib* 

Stat.  39  Eliz.  c.  9.  ouds  Clergy  from  Principals  and 
Acceffaries  before,  ib. 

Who  (hall  be  deemed  fuch  within  the  Stat,  of  Eliz.    $  ^. 

Semble,    Receivers   of  the  Woman    not    oufted   of 
Clergy,    ib. 
Tr/j/,  where.  -  *  *  •  J  3; 

IndiHment  and  Proof.  -  *  -  $  44 

Mud  (hew  what  Subftance  the  Woman  had.   ib. 

That  the  taking  was  againfl  her  Will,  and  for  Lucre,  ib* 

That  (he  was  married  or  defiled,   lb* 

No  Appeal  lies.   lb. 

No  Defence,  that  the  Hufband  did  not  attthorife  the 
original  Force  ;  or  that  the  Woman  confented  to  it, 
if  (he  were  afterwards  forced  ;  or  that  after  a  forcible 
taking  (he  confented  to  Marriage  or  Defilement,  ib. 

Wltnefs^  the  Party  injured.  -  -  J  5- 

3.  Of  fraudulently  alltiring  away  Female  Children^ 
under  the  jige  of  Sixteen  y  from  their  Parents^ 
&fr.         .  -  -  -         §6. 

Stat.  4  &  5  Ph.  &  Mary,  c.  8.  prohibits  generally  the 
taking  away  of  any  Woman  Child,  unmarried,  undet 
the  Age  of  16,  from  the  Poflcffion,  &c.  and  againd 
the  Will  of  the  Father  or  deputed  Guardian ;  though 
the  Title  and  Preamble  be  re(lri£led  to  Maidens  In- 
heritors, &c.  and  to  taking  by  Sleight  or  Force,  ib* 

Perfons  above  the  Age  of  14,  fo  taking  any  Woman 

ChiM,  puni(hable  by  two  Tears  Imprifonment  or 

Fin.,   lb. 

6  Any 


Forcibk^  or  fraudulent  AbduElio7t^  Marriage^  or  45 1 

DefilemenL 

Any  Peribns  fo  taking  away  fuch  Woman  Child  and  de- 
flowering her,  or  againft  the  Will  of  the  Father  or 

,  Mother,  by  fecret  Letters,  &c«  contrafling  Matri- 
mony with  her,  (hall  be  imprifoiied  5  Years  or  pay 
Fine,  &c.  -  -  •  ^5» 

STr/W,  before  whom.  ib. 

A  Baftard  is  within  the  A(k.  -  •  ^  y» 

Qu.  as  to  Aflent  of  the  Father  once  given,  but  after- 
wards retraced,  ib. 

Obje£l  of  the  Aft  to  prevent  Seduftion,  or  fecret  Mar- 
riage, to  the  Difparagcment  of  the  Party,  ib. 

Qu.  as  to  Confcnt  of  Perfons  having  a  temporary  and 
fpecial  Cuftody;   ik 

What  is  a  fufEcient  Cuftody.   ib. 

B.  R.  has  a  general  Jurifdidioii  to  inquire  cither  at 
common  Law  or  on  the  Stat.      -  -  $8* 

3.  Of  forcible  or  fraudulent  Procurement  of  Mar-- 
riage. §  9* 

At  common  Law,  how  far  indiftable.   ib, 

Semble,  unlawful  Means  mud  be  ufed,  fuch  as  VIo« 

lence.  Deceit,  Confpiracy,  or  other  corrupt  Prac-* 

tices.   ib, 
Otherwife  bare  A£t  of  Marriage  without  Confcnt  of 

Parents,  &c.  no  Offence,   sb. 
But  Indiftment  lies  generally  in  Cafes  coming  withia 

the  prohibitory  Claufe  of  the  Stat.  4  &  5  Ph.  &  M. 

c.  8.   ib. 
The  Funi(hment  by  Imprifonment  for  Ravifhment  of 

Ward,  byStat«  13  £d.  i.  c.  35.  obfoletc  §10. 

But  Indiflment  at  common  Law  for  Confpiracy  to  entice 

one  to  leave  her  Father,  and  live  in  Fornication, 

fuftained  by  Proof  that  (he  was  carried  off  fecretly 

by  her  own  Confent  after  Solicitation  to  defile,  ib* 

Confpiracy  to  marry  Pauper t^         -  -         -  §  I  f* 

There  muft  be  Force,  Threat,  Fraud,  or  othej  corrupt 

Pra£t ice;  otherwife  no  Mifdemeanor.  ib.  NoOiFcnce 

if  the  Parties  voluntarily  confenti  though  Money  be 

given  by  Way  of  Inducement,  if, 

JndiBment  how  to  be  framed.  if« 

Gg»  f.O/ 


45  *  forcible^  or  frduduknt  AbJu5ion^  Martiage^  or 

Defilemint. 

chxi.  %i.     1,  Of  the  forcible  AhduSiton^  Marriage^  or  De^ 
'  Jiltmtht  ifWofntn  of  Sub^iance. 


5  I.  ^HE  ftat.  3  H,  7.  c.  2.  reciting  that  "  where  women, 
TmcAUakia^km  *  ««  as  wcll  maidens  as  widows  and  wives.  haTine  fob- 
3  Hen.  y.'c.a*    *'  ftance$|  fome  in  goods  moTcable,  and  fomc  in  latids  and 

'*  tenements,  and  fome  being  heirs  apparent  unto  their  an- 
'<  ceftorsy  for  the  lucre  of  fuch  fubftances  be  oftentimes 
<<  taken  by  mifdoersi  contrary  to  thcK  will,  and  after  mar* 
<<  ried  to  fuch  mifdoets,  or  to  other  by  their  aflbnr,  or  de- 
<'  filed,"  enaAs,  '*  that  whatever  perfon  or  peifons  from 
<<  henceforth  taketh  any  wemnni  fo  againft  her  will,  unlaw- 
*<  fuHy,  that  is  to  fay,  maid^  widow,  or  wife }  fuch  taking 
*<  procuring  and  abetting  to  the  fame,  and  alfo  receiving 
<<  wittingly  the  fame  woman  fo  taken  againil  her  will,  and 
«  knowing  the  fame^  be  febrty ;  and  that  fuch  miMoers* 
<<  takers,  and  procurators  to  the  fame,  and  receitof^  kno#* 
<*  Ing  the  faid  offence  in  form  aforefaid,  be  adjudged  prin- 
ce cipal  felons :  Provided  that  this  afi  elttnd  ttot  t6  any 
^  ))erfdfi  taking  flny  wotxlan,  otily  claiittritl  faef  is  his  ward 
•*  ot  bond»wo(tian.'' 

35tl!«.e.9,  The  ftat.  39  Eliz.  c.  9.  reciting  the  ofFificeS  defcribed  in 

m.pclirg3.      .  ^^  ^^^j^^j   ^f  ^^  laft.mentioncd  ftatute,  and  that  thofc^ 

offences  had  been  made  felony  by  that  ftaftiite,  {ilrOceeds  to 
cnaG,  "  that  all  and  every  fuch  perfon  and  perfotts  as  Aall  be 
«*  convifted  or  attainted  of  any  offence  laiAt  felofty  by  the 
<<  faid  a£t,  or  who  (hall  be  indiAed  and  ahraigfi6d  of  any 
"  fuch  offence,  and  ftand  mtitc,  or  ttakc  hO  dired  anfwer, 
««  or  fliall  challenge  perempfbrlly  aboVd  t wetity,  flikll  in  every 
<^  fuch  cafe  fnffer  death  ifrithout  benefit  of  clctgy.**  *'  Pro- 
<«  vided  (f.  2.)  that  nothing  thcfcih  contained  fliall  extend 
«<  to  take  away  the  benefit  of  dergy,  but  only  ftom  fuch 
«<  perfon  and  pcrfotis  as  fliall  be  ptlftdpals,  ot  procurers,  or 
••  acceifanes  before.'* 

$  2.  Noft  only  the  mtfdoers  tbtrnfelvesj  but  the  procurers  and 

ac!pfrtl.'^  any  who  ^ttingly  receive  the  woman  fo  taken  away  arc 
1  ^'alc•  661.  made  principals  by  this  ftatute.  But  he  who  only  receives 
1  Hawk.  ditVi.  the  offender  himfelf  knowingly -is  only  an  acceffaiy  after  by 
*"•  7*  ^?  the  rule  of  the  common  Jaw.    And  though  the  ftatute  of 

f.  12.  Sum.  ii<;!  Elizabeth  has  taken  away  clergy  from  all  w(>o  (hall  be  con- 
^«  Co.  2a  loo.  ytdled 


Forcible 9  or  fraudulent  Ahdu^ion^  Marriage^  or  453 

Defilement. 

viScd  of  any  offence  made  felony  by  the  ftat.  of  Hen,  7.,  it  ch.  XI.  §>» 
fecms  doubtful}  whether  thofe  who  receive  the  woman  after  Print'faU  and 
the  faft  done  arc  oufted  of  clergy.     Lord  Hale  indeed  fays,  ,  _, 


that  being  made  principal  felons  by  the  one  law,  they  are 
oufted  of  clergy  by  the  others  but  he  immediately  adds  a 
quspre,  whether  they  were  intended  to  be  oufted.     And  by  iMS.  Siii»* 
the  provifo  at  th<;  end  of  the  ftat.  of  Eliz.  it  fccm?  to  be  the  333'"* 
intention  of  the  legiflature  to  fave  them  from  being  oufted 
of  clergy.     For  though  the  ftat.  of  Hen*  7*  maizes  fuch  re- 
ceivers principals;  yet  the  ftat. of  Eliz.  diftinguifiiing  betweea 
principals  and  acceflTiries  before,  (all  of  whom  were  made 
principals  by  the  former  law,)  muft  be  taken  to  mean  fuck 
principals  as  were  deemed  fuch  at  common  law.     And  the 
receiver  of  the  woman  comes  more  properly  under  the  notion 
of  an  accefl^ry  after  the  fad  s  and  as  fuch  would  be  plainly 
entitled  to  clergy^    Thofe  who  arc  only  privy  to  the  marri^  Fuiwood'f  cufe, 
age,  and  not  to  the  forcible  taking  away,  nor  confeoting  J^»f^*''  ^* 
thereto « (which  muft  atleaft  b^  vnderftood  where  the  woman  yUfj^A*  454. 
16  not  under  any  oonftraint  at  the  iime  of  the  marriage })  ar^ 
not  within  the  ftatute. 

If  a  woman  be  forcibly  taken  in  one  county,  and  after-         k  ^^. 
wards  go  voluntarily  into  another  county,  and    be  there  trial^^amrf, 
married  or  defiled  with  her  own  confent,  the  fa£l  is  not  in-  crorcar/JcfL 
di£bable  in  cither:  for  the  offence,  which  confifts  in  the  1  Hale, 660. 
forcible  taking  and  fubfequent  marriage  or  defilement,  is  f.  5**  '    *^' 
not  complete  in  either.    But  if  the  force  continued  upon  ^^'  '^** 
her  at  all  in  the  other  county  into  which  (he  was  fo  taken, 
the  offender  may  be  indided  there ;  although  the  a£lual 
marriage  or  defilement  afterwards  took  place  with  her  own 
confent. 

The  indiAment  muft  exprefsly  fet  forth  that  the  woman         ^  4. 

taken  had  lands,  or  tenements,  or  goods,  or  was  heir  appa-  J»^»an  uid 

rent;    and  that  the  taking  was  againft  her  will,  and  for  i  fla'wk.  ch. 41. 

Jucre  ;  and  that  ftie  was  cither  married  to  the  mifdoer  or  to  '^3»4-  3^"*^-6i' 

fome  other  by  his  afTent  ^  or  that  flic  was  defiled,  i.  e.  car-  i  And.' 115.' 

nally  known :  and  the  proof  muft  agree  therewith.  But  it  need  ? uj'j^^.'    r 

not  allege  that  the  taking  was  with  intent  to  marry  or  defile  Cra  Car.  482, 5. 
her  i  for  neither  the  words  of  the  ftatute  require  fuch  intent,  \!fnTl^^^ 

*  '   I  ft  Co.  so.  lOO* 

nor  does  the  want  of  it  lefien  the  injury :  though  Lord  Hale  Huct.  1. 
obfcrvea  that  it  is  ufual  and  fafeft  to  add  fuch  ao  aTcrmefit.    t MS  Sml^a' 

Gg3  Na       ' 


454  Forcible ^  or  frauduUnt  AhduShn^  Marriage ^   or, 

DefiUmcnU 

Oi  XI  ^  4.         iCo  arpeal  !ifs  on  tb:s  {titnte  [c\ 
^^f  It  IS  no  cxcuit  ^:f  ihat  the  i*iTty  rcarrying  was  not  the  aatfaor 

■  of  she  origin  jI  force,  cr  that  the  woman  was  firfl  taken  with  her 
(tf}Hoc  ^  Q^i'o  ccnfcnr,  if  (he  kftcrwards  rcfufcd  to  ccciicuc  with  the 
ch'  41.  (.  5, 6.  offender,  and  were  forced  ag^iift  her  will  ;  fcr  from  thit  time 
1  Bli^'cf^'  ^^  ^^y  properly  be  faid  to  be  taken  agaiail  her  will.  As  little 
soS.  %  MS.  material  is  it,  whether  a  woman  io  taken  were  at  lafl  mar* 
Cr"  circs'.  '*'^**  ^^  defiled  with  or  without  her  c%n  conf;fDt,  if  (he  were 
491-  H^-«  under  the  force  at  the  time  of  the  taking  ;  for  it  is  equally 
5  St  Tr!*45o/'  within  the  woids  and  meaning  of  the  (latutf,  which  ^as  to 
464*  473»  4-       protect  the  weaker  fex  from  force  and  fraud.     And  though 

if  the  marriage  be  againd  her  will  it  is  voidable,  yet  a  mar* 

riage  de  fado  is  within  the  (latute. 

f  ;•  A  woman  fo  taken  away  and  married  may  without  doubt 

mxH^''"*'''.  fcc  a  wiinefs  acainft  the  offender,  if  the  forCc  were  contino* 
^60,  t.  Foil,  ing  upon  her  till  the  marriage ;  becaufe  then  he  is  no  huf- 
CfoV.rlsg.  band  de  jure  ;  and  (he  herfclf  may  prove  fuch  continuing 
v.town'%  caff,  force  :  accordingly  it  w  »s  fo  done  in  Full  wood's  cafe,  M- 
iiaj^cn  slcnd-  1 3  Car.  I.,  lu  Brown's  cafe,  Tr.  25  Car.  2.,  and  in  Haagen 
fen's  cjfc,  5  St.    Swcndfrn's  cafe,  M.    f   Ann.     .Upon    the  fccond  of  ihefc 

Lord  Hale  obferves,  that  there  were  other  witneflts  who 
prov'-d  the  taking  by  force,  though  none  but  the  child  herfelf 
proved  th«  marriage  to  be  forcible.  And  moil,  he  adds, 
were  of  opinion  that  if  (lie  had  lived  with  him  any  confidcr- 
ablc  time,  and  aiTented  to  the  marriage  by  any  free  cohabit- 
ation, (lie  could  not  have  bfen  admitted  as  a  wirnefs.  This 
rcafuning  feems  to  imply,  that  if  the  woman  after  her  forcible 
abdii£lion  give  her  confcnt  to  the  marriage,  her  teflimony 
4Blac.C0m.ac3.  could  not  be  received  :  yet  Mr.  Juftice  Blackftone  on  a  review 

of  the  fcveral  authorities  thinks  that  it  fliould  even  be  allowed 
where  the  mariiage  is  good  by  the  previous  confcnt  of  the 
inveigled  woman  after  her  forcible  abdu£tion ;  adverting  to 
the  abfurdity  of  otherwife  permitting  the  offender  thus  to 
take  advantage  of  his  own  wrong.  And  furely  iherc  can  be 
no  doubt  of  her  competency  where  the  marriage  was  againd 
her  will  at  the  time,  notwichftanding  her  fubfequent  afTent; 
for  if  flic  were  a  competent  witnefs  at  any  time^after  the 
crime  committed,  I  know  not  by  what  rule  of  law  her  fub- 
fequent  afl'ent  to  the  crime  can  incapacitate  her ;  much  lefs 
how  by  ^ny  lapfe  of  time  (he  can  be  incapacitated  :  howevcj 

thefe  circumdanccs  may  and  ought  to  weigh  with  the  jury 

who 


fvrctile^  or  fraudulent  AbduElton^  Marriage^  of  455. 

Defilement, 

\irho  are  to  decide  upon  the  credit  of  her  teftimony.     But    Cb.  xi.-^y.. 
further,  I  conceive  it  to  be  now  fettled  that  in  all  cafes  of  ^^'-'/''-^;;^«'» 
perfonal  injuries  committed  hj  the  hufband  or  wife  againil  flante* 
each  other,  the  injured  party  is  an  admiffible  witncfs  againft  * 

the  other.  Jjff^r-fl; 

MS  BulUrJ. 

7.  Of  fraudulently  alluring  away  female  Children  under  the  Age  *W#tit.Wiuicfi- 

efjixteen  from  their  Parents^  i^c. 

The  flat.  4  &  5  Ph.  &  M.  c.  8.  intitlcd,  «  An  aft  for  the  { <J, 
**  punifliment  of  fuch  as  fliall  take  away  maidens  that  be  ^^^urhigawaj 
^^  inheritors,  being  within  the  age  of  (ixteen  years,  or  that  ^^  ^ptufcM. 
*'  marry  them  without  the  confent  of  their  parents  •/'  rccit*  ^*  *• 
ing,  that  '*  maidens  and  women  children,  as  well  fuch  as 
**  be  heirs  apparent  to  their  anceftors,  as  others,  having  left 
*•  unto  them  by  their  father  or  other  anceftor  and  friends 
^<  lands,  &Ct  or  other  great  fubftances  in  goods  and  chattels, 
^'  for  their  advancement  in  marriage,  be  oftentimes  unawares 
f'  to  their  friends  and  kinsfolks  by  flattery,  trifling  eii^ts,  and 
•*  fair  promifes  of  unthrifty  and  light  perfons,  and  thereto 
?•  by  the  in  treaty  of  perfons  of  lewd  demeanor,  and  others 
**  that  for  rewards  buy  and  fell  the  faid  maidens  and  chil- 
**  dren,  fecrctly  allured  and  won  to  contradi:  matrimony 
**  with  the  faid  unthrifty  and  light  perfons,  and  thereupon 
•*  either  with  fleight  or  force  oftentimes  be  taken  and  con- 
•*  veyed  away  from  their  faid  parents,  friends,  or  kinsfolks, 
<*  which  for  lack  of  wholefome  laws  to  the  rcdrefs  thereof 
*^  remains  a  great  and  common  mifchicf,"  enafls  (f.  2.) 
•*  that  it  dial!  not  be  lawful  to  any  perfonor  perfons  to  take 
^*  or  tonvey  away,  or  caufe  to  be  taken  or  conveyed  away 
**  any  maid  or  woman  child  unmarried^  being  under  the  age  of 
**  16  yearly  out  of  or  from  the  pofltflion  cuftody  or  govcrn- 
f*  ance,  ?nd  p.g^ainft  the  will,  of  the  father  of  fuch  maid  or 
f^  woman  child,  or  of  fuch  perfon  or  perfons  to  whom  the 
«*  father  by  his  laft  will  and  teilament  or  by  any  otlicr  .ift  in 
*•  his  lifetime  h^rth  or  (hall  appoint,^8jc.  the  order  keeping 
•*  •education  or  governance  of  fuch  maid  or  woman  child  ; 
**  except  fuch  t.iking  and  conveying  away  as  fliall  be  done 
"  by  or  for  fuch  perfon  or  perfons  as  without  fraud  or  covin 
**  be  or  then  (hall  be  the  m.ifter  or  miPircfs,  or  the  guardiaa 
f<  in  focage,  &c,  of  fuch  maij  or  woman  child*" 

By  f.  ^.  •*  If  any  perfon  or  perfons  above  the  ape  of  14 
**  vtars  ftall  unlawfully  take  or  convey,  or  caufe  to  be  taken 

G  g  4  «*  or 


45^  FcrriMe^  sr  frauiuUnt  Ahdu3uM^  Marriage^  eft 

DefiUmint. 

CK.9CI.  %  6.  <•  or  conveyed  any  maid  or  woman  clilld  unmarried^  being 

jldtZr^Uutimz  **  within  the  age  of  \6  years,  out  of  or  from  the  poflcffion 

dwyc^/wtf/g  •«  and  againft  the  wiH  of  the  father  or  mother  («)  of  fuch 

^^^'*'''  "  child,  or  oat  of  or  from  the  pofleflion  and  againft  the  will 

(«)  i.  e.  mother  **  ^^  ^uch  perfon  or  perfons  as  then  (hall  happen  to  have,  by 

after  the  doth  «  ^ny  lawfal  ways  or  meausi  the  order  keeping  education 

cording  to  the  '  **  ^^  govemancc  of  any  fuch  maiden  or  woman  child  ;  every 


rabfequent  cc  fy^h  perfon  and  perfons  fo  oiFending,  being  thereof  h 

RatciiWicaTe.    **  fully  attainted  or  convicted,  (other  than  fuch  of  ^Ffcom 
PA  45^^  w  fuclh  perfon  talocn  away  (hall  hold  any  lands  or  tcncmcfits 

**  by  knight  fcrvice,)  (hallfaffer  imprifonment  for  two  years, 
^<  or  elfe  fliall  pay  fuch  fine  as  fliall  be  aflefled  fay  the  court 
•«  <>f  Starchambcr/' 

By  f.  4.  **  If  any  perfon  or  perfons  (hall  fo  take  or  cati/e 
^  to  be  taken  away  as  is  afofefaid,  and  deflower  any  fuch 
^  maid  or  woman  child  as  aforefaid ;  or  (hall  againft  the 
••  will  or  unknowing  of  or  to  the  father,  if  alive,  or  againft 
^  the  will  or  unknowing  of  the  mother  of  any  fuch  maid  or 
^  woman  child  (having  the  cuftody  or  governance  of  fuch 
<<  child  if  the  father  be  dead)  by  fecret  letters,  meflages^  or 
^  otherwife,  contraQ  matrimony  with  any  fuch  maiden  or 
^  woman  child  \  (e^icept  fuch  contrads  of  matrimony  as 
**  (hall  be  made  by  the  confent  of  fuch  perfon  or  perfons  as 
^  by  the  title  of  wardfhip  (a)  (hall  then  have  or  be  entitled 
<<  to  have  the  marriage  of  fuch  maid  or  woman  child ;)  every 
^  fuch  perfon  or  perfons  fo  offending,  being  thereof  lawfully 
<<  cotwi£led  as  aforef<iid,  (hall  fuffer  imprifonment  for  five 
<'  years,  or  elfe  (hall  pay  fuch  (ine  as  (hall  be  aflefled  by  the 
^  Starchamber,  a  moiety  to  the  crown,  and  the  other  moiety 
^  to  the  parties  grieved." 

By  f.  5.  juftices  of  aflize,  by  inquiGtion  or  indidment, 
may  hear  and  determine  the  faid  offences.  By  f.  6.  if  any 
woman  above  12  and  under  16  years  of  age  confent  to  fuch 
contract  of  marriage,  contrary  to  the  form  of  the  ftatute, 
the  next  of  kin  (hall  inherit  her  lands,  &c.  during  her  life. 

9!^4Biac.  It  is  firft  to  be  obferved,  that  the  ftat.  a6  Geo.  2.  c.  33. 

pSu<^%!^^'  abfolutely  avoids  all  fuch  marriages  as  arc  alluded  to  in  the 

above-recited  z(k\  and  therefore  fome  part  of  the  temptation 

(11)  By  ftat.  II  Car.  %.  c.  24.  f.  i.  fu«Zi  wird&ipt  are  ahoUflied.   ^B^by  f.  %• 
|b«  fathers  of  minors^  or  tbofe  whom  they  fliall  appoint  by  deed  or  wiU,  fliaU  haw 
the  cuftody  and  gaardiaoibip  of  fuch  iiiijior«,  and  may  laaiBtaia  adions  of  nfilh* 
«    soent  of  ward  or  treffifi  asainft  thofe  who  wcops^uily  udce  or  dctaia  than* 

to 
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to  fttch  offences  is  taken  away :  but  this  I  apprehend  has  ^;^j^Jl 
made  no  difference  in  the  offences  themfelves,  which  are  jMhwly  aUwk^ 
oftenticnes  attended  with  circumftances  and  confcqucnces  J^^Sfif^**^ 
peculiarly  aggravating.  i  ■ 

It  hag  been  determined,  that  a  baftard  under  the  care  of         r  ^ 
her  putative  father  is  within  the  z£t  of  Philip  and  Mary ;  ConfinOwi, 
and  it  has  been  faid,  that  there  rouft  he  a  continued  refufal  \^'  CoroforA, 

'         ,  2  Sera*  i*oi«  Se 

of  the  father,  &c.  i  for  if  he  once  agreed,  though  be  after-  ms.  r.t  s«vMt. 
wards  diflcntcd,  yet  it  is  an  affcnt  within  this  (btute  (a).  But  *^l  '7^*-  *•*'• 
this  does  not  appear  to  have  been  the  point  in  judgment^  («)  Caithrop 
and  feems  to  want  further  confirmation.    However  in  Hicks  ^'m«i  169. 
V.  Gore,  where  the  mother  who  was  guardian  had  placed  her  ^i^'Ji'i  ^"^ 
daughter  under  16  years  of  age  with  Lady  Gore  for  fafe 
cuftody,  who  caufed  her  own  fcfo  to  mart y  the  girl  without 
having  obtamed  her  mother's  confent ;  Lord  C.  J.  Herbert 
obferved«  that  the  ftatute  was  made  to  prevent  children  from 
being  feduced  from  their  parents  or  guardians  by  flattering 
or  enticing  words,  promifes,  or  gifts,  and  maf  ried  in  a  fccrct 
\vay  to  their  dtfparagement;  but  that  no  fuch  thing  appeared 
in  that  cafe,  the  marriage  being  openly  folemnized  in  church 
in  a  canonical  hour,  in  the  prefeoce  of  many  perfons:  and 
the  plaintiff  was  nonfuited.     In  that  cafe  it  is  to  be  noted^ 
that  the  mother  had  placed  the  child  under  the  care  of  Lady 
Gore,  by  whofe  procurance  the  marriage  was  effe^cd  ;  but 
nothing  is  dated  in  the  report  to  fiicw  that  the  Chief  Juftice 
laid  any  (Irefs  on  this  circumftance.  And  in  truth  it  defenres 
good  confideration  before  it  is  decided  that  an  offender  a£i« 
ing  in  collufion  with  one  who  has  the  temporary  cuftody  of 
another's  child,  for  a  fpecial  purpofe,  and  knowing  that  the 
parent  or  proper  guardian  did  not  confent,  is  yet  not  within 
the  ftatute.     For  then  every  fchool-miftrefs  might  difpofe  ia 
the  fame  manner  of  the  children  committed  to  her  care : 
though  fuch  delegation  of  the  cuftody  of  a  child  for  a  parti- 
cular purpofe  be  no  delegation  of  the  power  of  difpofing  of 
her  in  marriage  *,  but  the  governance  of  the  child  in  that  re- 
{ptQ.  may  ftill  be  faid  to  remain  in  the  parent.     And  if  the 
principal  offender  in  fuch  cafe  were  within  the  a£l,  it  muft 
follow  that  all  who  combine  with  him  for  the  fame  purpofe  ^ 
are  equally  guilty.    In  Ratclifle's  cafe  it  was  holden,  that  RaidSft'tcif^ 
the  motberi  notwithftaadiog  a  fubfcquent  marriagCi  retained  sCa.  s9*  ^ 
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ch.  XI.  %  7.  the  guardianfliip  of  her  daughter  by  her  former  hulband  ^ 
Z'dindy^iiuXig  ^"^  ^^^  ^^  ^^ttit  of  her  fecond  hufband  to  the  taking  and 
cwayfemaU  in-    marrying  of  the  ward  by  another  was  not  material ;  and  that 

•^^"*'  the  mother  had  iti  law  the  cuflody  of  her  child  within  the 

ftatute  at  the  time  of  the  contraQ  of  marriage,  although  the 
latter  had  departed  from  the  hpufc  fix  hours  before.  And 
there  too  it  was  found  that  fucb  departure  of  the  daughter 
was  voluntary  and  of  her  own  accord.  It  was  alfo  ruled 
there,  that  the  third  branch  (4th  claufe)  of  the  a£l  extends 
only  to  the  cuftbdy  of  the  father  or  to  that  of  the  mother^ 
where  the  father  has  not  difpofed  of  the  cudody  of  the  child 
to  others* 

$  S.  It  is  certain  that  an  information  will  lie  in  B.  R.  upon  thts 

2T«^lfcrfe  ftatute ;  and  that  the  court  may  fine  as  well  as  imprifon  5 
%Mod.  iiK.  although  the  ftatute  cxprefsly  gives  this  jurifdi£tion  to  the 
f^u/e  Cro.  Car.  Starchamber ;  there  being  no  negative  words  to  ouft  the  ju- 
4  Mod.  145.       rifdi£tion  of  the  fuperior  criminal  court ;  and  as  it  is  faid  in 

Moor's  cafe, this  being  an  offence  at  common  law,  and  as  fuch 
punifliable  by  fine  and  imprifonment.  How  far 'this  httei^ 
obfervation  is  well  founded  I  proceed  now  to  inquire^ 

3.  Of  Jordik  or  fraudulent  procurement  of  marriage^ 

$p«  Befides  the  offences  which  fall  under  the  aI>ovementioned 

01^5^/*^*  afls  the  common  law  has  in  fome  refpefls  at  leaft  guarded 

#^^R.v.  Mar.  againd  malpra£lices  of  the  like  nature.     It  has  been  faid 

iioCf4Mod.]45.  jjjjggj  yppj,  gQjjj  confideration,  that  if  a  man  marry  a  wo* 

man  under  age  without  die  confcnt  of  her  father  or  guardi- 
an, that  alone  will  not  render  it  indii^able  at  common  law  ; 
for  that  marriage  bting  lawful  in  itfclf,  thpu^h  reftraints 
may  be  laid  on  it  by  pofitive  laws,  yet  where  no  fuch  law  is 
cnadlcd  or  tranfgreffed,  the  bare  a£l  of  fuch  a  marriage  can- 
not be  puniflied  as  a  crime,  however  grievous  it  may  be  to 
^Mod' 130.       ^  parent :  and  I  cannot  find  any  cafe  where  an  indi£lment 
R.  V.  Biacket     jj^s  bccu  maintained  for  fuch  an  a£l  without  other  ci(cum- 
5"mo?T9.   R-  ftances.     There  are,  it  is  true,  diaa  to  be  found  in  the 
V.  Twiiictjn  and  books,  which  may  feem  to  countenance  fuch  an  opinion  j  but 

others,  1  Lc?.         -  ..       .     f .  .       1       1  ^  *^   ^      r  i 

»57. 1  SH.  387.  the  cafes,  when  examined,  dp  not  warrant  it  to  lo  general 
a  Kcb.  432,  8.  jj„  extent.  In  Twilletori's  cafe,  upon  which  mod  ftrefs  has 
others,  Carth.      bccH  hid,  the  information,  which  was  againfl  fcvcral, charged  J 

3S4. 5  Mod.ft2f.  j^Q^  only  a  confpiracy,  but  a  deceitful  and  riotous  taking 
J  J  Mod.  516.      away ;  though  the  Luter  did  net  appear  to  have  b.ccn  proved : 
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and  after  objedlion  taken,  and  before  final  judgment,  the    ch.  xr.  §q. 
defendants  wcr^  bailed  by  confent.     But  however  this  may  ^y  ""^-^y^' 

*  ^  '    tfuatts  at  coKtmn 

be,  if  children  be  taken  from  their  parents  or  guardians,   or  Jmw. 


others  cntruftcd  with  the  care  of  them,   by  any  finifter  " 

fneansi  cither  by  violence,  deceit,  confpiracy,  or  any  cor-  J^jje'^'^^^j*"* 
rupt  or  improper  practices,  as  by  intoxication,  for  the  pur-  3>o.R.Y.StorT» 
pofe  of  marrying  them ;  though  the  parties  themfelves  may  J.  lV  omJioo' 
be  confenting  to  the  marriage ;  fuch  criminal  means  willrcn-  *^^  others, 
derthe  a£ian  offence  at  common  law:  for  marriage  ought  to  be  r.  ^  wj^I,* 
free  and  voluntary,  without  any  compulGve  or  finifter  pro-  ^*^  ^'  386- 
curement.     It  is  alfo  agreed  {a)  that  an  indidment  lies  by  the  b.  r!  tnnp. 
rule  of  the  common  law  upon  the  general  prohibitory  claufe  ^'  *  ^-  **^* 
(f.  2.)  of  the  aSovementioned  ftatute  of  Ph.^&  Mary,  which  {a)  Moor's  cafe, 
makts  it  unlawful  to  take  or  convey  away  any  woman  child  *^<^''  '30' 
unmarried,  being  under  the  age  of  16  years,  cut  of  the 
pofTedion,  cudody,  or  gbvernance,  and  againft  the  will  of 
her  father  or  deputed  guardian.     For  where  a  thing  is  pro-  r.v.  Harris 
hibiced  to  be  done  by  itatute,  and  a  penalty  annexed  to  it  by  4  Term  R.  10^, 
a  ftptrate  fubdantive  claufe;  the  profecutor  is  not  bound 
to  purfuc  the  latter,  but  may  indidl  on  the  prior  general 
claufe  as  for  a  mifdemeanor.     And  the  prohibition  being  R.t.Saiolbary, 
general,  the  want  of  a  corrupt  motive  is  no  anfwer  to  the  4  Term  R.  457, 
criminal  charge. 

By  the  ancient  law  the  marriage  of  a  ward  without  the  xj^^ 
ponfent  of  the  guardian  was  a  ravifliment  of  the  ward.  2Tnft.  440. 
And  by  the  ftat.  of  \\'eftm.  2.  (13  Ed.  i.  c.  35.),  «  con-  aP-Wms.  no, 
f^  cerning  children  mule  or  female  (whofe  marriage  belong- 
f  *  eth  to  another)  taken  and  carried  away ;  if  the  ravifher 
f  *  have  no  right  in  the  marriage,  though  after  he«  reftore  th© 
f^  child  .unmarried,  or  elfe  pay  for  the  marriage,  he  (hall 
f'  neverthelcfs  be  puiiiflied  for  his  offence  by  two  years  im- 
*'  prifonment;  and  if  he  do  not  reftore  or  do  marry  the 
*«  child  after  the  yc;^rs  of  confent,  and  be  not  able  to  fatisfy 
•*  for  the  marriage,. he  (hall  abjure  the  realm,  or  have  per- 
**  petual  imprifonmcnt ;  and  thereupon  the  plaintiff  (hall 
**  hnve  fuch  a  writ"  as  is  therein  fet  forth.  But  the  ftat. 
12  Car.  2.  c.  24.  which  aboliflied  watdftiips,  feems  to  have 
fuperfeded  the  above  provifion ;  and  the  8th  fedion,  which 
enables  fathers  to  difpofe  of  the  guardianfliip  of  their  chil- 
dren under  age,  though  it  give  an  aclion  of  ravifliment  of 
)»'ar^  ortrcfpafa  againfl  fuch  as  v/rongfully  take  away  or 
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ch;X(*  §  to.  dctaiQ  fuch  childroo,  for  tbe  recoTcrj  of  them,  and  tor  da- 
S^fTrt««»ii  »>gefi  for  their  ufc  and  benefit  %  yet  13  filent  aa  to  any  'cor- 
^<v.  poral  piioiihmcnt  of  tbe  ra?i{bcr8. 

H.  ▼.  u.  Grey  ^  ^'^^  ^^^  **^  ^  ^'^  ^^7  *°^  othcTS,  thc  information, 
and  orbeis,  trial  ^ii4ick  vaa  at  oomiMO  lav,  charged  that  thej  unlavCuIly 
s^car.  flk'^iSt.  ^""^  wickedly,  &e.  by  unlawful  and  impure  ways  ami  means, 
I"'-  5K9«  CflAfpiringt  praAifingj  and  iofteadtng  the  ruin  and  deftra£lion 

'^%tZJ'^:  ^  Ac  lady  Henrietta  Berkeley,  then  a  virgin  unmarried 
r*"  ''ht^t^*  ^  within  tbe  age  of  1 8  years,  one  of  thc  daughters  of  George 
i^l^mdrivt  it  Sad  of  Bedcelcy,  (the  £ud  }ady  H.  B.  then  s«id  there  being 
^^I'ttl^^.  ander  thc  cnftody,  govemosent,  and  education  of  rbe  iaid 
muja9dc<mcert^  £vl|)  unlawfoUy,  DO  pcffefi  and  bring  to  effect  their  wieked 
H'^iZTr!^  inteotioas  afbvefaid^  die  laid  lady  H.  B.  to  defert  thc  faid 
hatim  u  carr^     Earl  hcT  father,  and  lo  oommit  whoredom,  fornicatioQ»  and 
tud*bvhr*!kat   ^^ttUcry,  and  in  whoredom,  &c*  to  lire  with  the  faid  l>ord 
^"^  Grey,  then  and  before  being  the  hu&and  of  Lady  Mary, 

another  daughter  of  the  &id  Earl  and  fifter  of  thc  ($iA  Lady 
£[•>  againft  all  laws  divine  and  human,  impioufiy,  widccdly, 
impttPclyi  and  feandatouifly  to  live  and  cohabit,  did  tempt, 
invite,  and  folicit :  and  that  the  defendants,  with  force  and 
arms,  &c,  unlawfully,  unjuftly,  and  without  the  leave  and 
againft  thciivillof  tiie  faid  Earl  B.  in  profecivtion  of  fuch  cen^ 
fpiracy  the  faid  Lady  H.B.  then  and  there,  about  12  at  night, 
&c.  out  of  the  dwcUing-houfe  of  the  faid  Earl,  and  out  of 
his  cuftody  and  government  did  take,  carry,  and  lead  away : 
And  the  faid  Lady  H.  B.  from,  &c.  until,  &c.  in  divers 
fecret  places  with  the  faid  Lord  Grey  unlawfully,  &c.  to 
five,  cohabit,  and  remain,  did  procure  and  caufe ;  to  the 
ruin  of  the  faid  Lady  H.  B.  and  to  the  evil  example,  &c 
There  was  no  proof  of  any  force  at  the  trial  $  for  the  lady 
was  defirous  to  leave  her  father's  houfe ;  and  all  the  mea- 
fures  that  were  taken  for  her  departure,  and  afterwards  for 
her  concealment,  were  plainly  concerted  with  herfelf.   The 
other  perfons  concerned  befides  Lord  Grey  were  his  own 
lervantS)  or  perfons  adding  by  his  command  and  under  his 
eontroL    Neither  was  there  proof  of  any  artifice  ufed  to 
prevail  on  her  to  depart  from  her  father's  houfe ;  but 'only, 
aa  Lord  C.  J.  Pemberton  ezprefled  bimfelf  to  the  jury,  a 
folicitation  and  enticement  of  her  to  unlawful  luft  by  Lord 
Grey»    Indeed  (he  herfelf,  who  was  examined  as  a  witnefs 
for  the  dcfendantSi  difclaimed  all  other  motives  than  her 
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owtt  frde  will  in  the  tratifadion.    None  of  the  judges  ex*  Cfa.  XI.  S  i<x 
t>reffed  any  doubt  of  the  law ;  and  the  jury,  with  the  appro-  ff^^J^^^lL* 
bation  of  the  court,  found  aH  the  defendants  guilty  but  one,  Arar. 
againft  whom  there  was  no  evidence.    But  no  judgment  ' 

wsts  ever  given,  as  the  matter  was  a/terwards  compromifed. 

Of  a  fimilar  nature  Is  the  offence  of  conrpiring  or  con«       §  n* 
triving  by  finifter  means  to  marry  a  pauper  of  one  parifh  to  Cw>r«or  /• 
a  fettled  inhabitant  gf  another,  in  order  to  bring  a  charge  3  MS.  Sum.  56. 
upon  it.    Informations  for  confpiracies  of  this  kind  werc^  Jg^^^^*™|» 
granted  in  the  cafes  of  the  King  v.  Tarrant,  and  the  King  v.  R.  ▼.  Herbert 
Herbert  and  others.    Though  where  the  parties  arc  in  low  *^**q^  ,  ^^ 
circumftanceS  an  indi^ment  is  preferable.     Confidering  the  i>»««*>»s-  R«  ♦• 
offence  as  a  profticution  of  the  facred  rites  of  marriage  for  JS!ti%fi^i^t^ 
corrupt  and  mercenary  purpofes,  and  tliat  by  artful  and 
finifter  means  perfons  are  feduced  into  a  connc£lion  for  life 
withoot  any  inclination  of  their  own,  and  contranry  to  that 
freedom  of  choice  which  is  peculiarly  required  in  forming 
fo  elofe  an  union,  and  on  which  the  happinefs  of  them  both 
fo  entirely  depends ;  and  this  for  the  fake  of  fome  gain  or 
fiiving  to  others  who  bring  about  fuch  a  marriage )  in  this 
light  it  feems  a  fit  ground  for  criminal  cogniaance  \  not  only 
as  being  a  great. opprefTion  upon  the  parties  themfeltes  more 
immediately  int<irefted,  but  as  an  offence  againft  foctety  in 
genetal  \  being  an  abufc  of  that  inftittttion  by  which  fociety 
is  beft  €ontintted|  and  legal  defcrnta  preferred,  and  a  per- 
ttffiofl  of  the  purpofes  for  which  it  was  ordained.     Yet  R.  v.  Fowler 
li^here  it  appeared  upon  an  indi£lment  for  this  offence  againft  xauoto^Sp. 
pariOi  ofiifcers  that  a  man  of  one  parifli  had  gotten  a  woman  Air.  178S,  cor. 
with  child  belonging  to  another,  and  the  defendants  had 
dtgreed  with  the  man,  (who  was  of  the  age  of  ap,)  with  the 
approbation  of  his  father,  to  give  him  two  guineas  if  he 
trould  nwrry  the  woman,  which  be  afterwards  did  on  that 
condition,  and  received  the  money  from  the  defendants  itt- 
imrdiately  after  the  marriage :  and  both  be  and  the  womaa 
fwore  at  the  trial  that  they  were  willing  to  many  at  the  time  ; 
Bailer  J.  direfled  an  acquittal,  notwithftanding  the  proof  of 
the  money  having  been  given  to  procure  fuch  con&nt }  and 
this  after  (he  putative  father  had  been  taken  up  under  a  ma« 
giftrate's  warrant,  and  was  in  cuftody  of  the  overfeers.    For 
be  held  it  neceffary  in  fupport  of  fuch  an  indiAmcnt  to  (hew 
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Ch.  XT.  §  II.    that  the  defendants  had  made  ufe  of  fome  Tiolence^  threat^ 
martyplupert.     ^^  contrivancc,  OF  ufcd  fome  Gnifter  means  to  procure  the 
■    marriage,  without  the  voluntary  confent  or  inclination  of  the 
parties  themfelves.     But  here  there  was  au  exprefs  confeiit 
(hewn  by  bbth  parties  to  be  married.     That  the  a£l  of  mar- 
riage being  in  itfelf  lawful,  a  confplracy  to  procure  it  could 
only  amount  to  a  crime  by  the  praflice  of  fome  undue 
means :  and  this  he  faid  had  been  feveral  times  ruled  by 
Cdd.247.         different  judges.    The  circumftance  of  the  woman   being 

with  child  by  the  perfon  to  whom  the  was  afterwards  mar* 
ried  has  always  weighed  with  the  court  in  refufing  to  interfere 
Jfidisfmtnt,  ^7  Way  of  information  in  thefe  cafes.     Bat  where  the  indi£l- 

h  ^V*  ^*^"  ment  dated  the  marriage  to  hare  been  procured  by  threats 
iet»Exeter»Suiiu  and  mcnaces  againd  the  peace,  &c.,  it  was  holden  fufficlenr^ 
BdiieM  *iris'     without  averring  it  in  terms  to  have  been  againft  the  will  or 

confent  of  the  parties  i  though  that  mud  be  proved. 

R.  ▼.  Edvrardt  Upoo  an  indiflment  for  confpiring  together  and  giving  the 
and  others,  hudiaud  money  to  marry  a  poor  helplefs  woman  who  was 
'  ^^^'  an  inhabitant  of  B.  in  order  to  fettle  her  in  the  pariQi  of  A., 
where  the  huiband  was  fettled,  judgment  was  arreded,  be- 
caufe  It  was  not  averred  that  (he  was  lad  legally  fettled  in  B.  z 
and  yet  it  feems  to  be  perfe£tly  immaterial  where  the  wo- 
man's fettlemcnt  was  if  it  were  not  in  A. ;  provided  that  fa£^ 
yideCTtmn  ^     didin£Uy  appeared.    However  it  is  ufual  to  avet  the  fettlc- 

ments  of  the  parties  in  their  refpedive  pariflies  |  and  alfa 
that  the  woman  was  chargeable  to  her  own  parifh  ac  the 
time :  though  this  latter  has  never  been  adjudged  to  be  nc-' 
ceffarys  nor  does  it  feem  to  be  required  according  to  the 
general  rules  which  govern  the  offence  of  confpiracy,  for 
which  an  indiflment  lies  wherever  eithet  the  confpiracy  i9 
entered  into  for  a  corrupt  or  illegal  purpofe,  ofr  for  the  ufci 
of  unlawful  means  to  cffcdt  a  legal  purpofe,  although  fuch 
purpofe  be  not  effeaed.  And  it  cannot  be  denied  that  aot 
only  the  purpofe  is  unlawful  whether  the  woman  were 
chargeable  or  not  at  thetime^  (being  to  difcharge  one  parifli 
of  a  liability  to  bear  a  burthen^  and  impofe  fuch  liability  on 
another,)  but  the  means  propofed,  if  of  the  kind  before  dc* 
fcribed,  are  alfo  unlawful.  Offenders  Qf  this  defcriptioa 
are  punifliable  as  in  other  cafes  of  mifdeineanor% 
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CHAP.    XII. 
OF  POLYGAMY  OR  BIGAMY. 


iJaiure  of  Offence^  and  b$iv  punijbahk.  •  ^  I . 

Original]]^  of  ecclefiaftical  Cognizance.   ih» 
Clergy  taken  away  by  Stat.  4£d.  i.  c.  5-  but  reflored 
by  Stat.  I  £d.  6.  c.  12.  f.  16.   ib.     Made  Felony  by 
Stat.  1  Jac.  I.  c.  II.  if  any  marry^  the  former  Co^i- 
fort  living,  tb, 
.    By  Stat.  1 8  Eliz.  c.  7.  Offender  may  be  burned  in  the 
Hand  and  imprifoned ;  or  in  lieu  of  burning  may  be 
fined  or  whipped,  by  Stat.  19  Geo.  3.  c.  74.  ih. ;  or 
in  lieu  of  burning  and  whipping  may  be  tranfported 
for  7  Years  by  Stat.  35  Geo.  3.  c.  67.   ib.      Clergy 
oufted  on  returning  before  the  Period  from  Tran«> 
fportation.    ib. 

What  Marriages  within  the  Stat.  I  Jac.  cix.  §2. 

Qu»  if  the  fecond  Marriage  be  abroad.    ib» 

JExceptions.  -  -  -  -  §3. 

I.  Abfence  beyond  Sea  for  7  Tears^  whether  with  or 

without  Notice,   ih. 
2*  Abfence  within  the  Kingdom  for  7  Years,  without 

Knowledge.  -  -  •  §4. 

3  &  4.  Sentences  of  Divorce,  of  what  Sort.  §  ;• 

5.  Being  within  Age.  -  .  §  5. 

2>ifl/.  -  -  -  -  -  §  7. 

May  be  in  County  where  apprehended,  (I.  e.  where  im- 
prifoned,) by  ftat.  I  Jac.  i.  c.  ii.  But  this  only  ac<> 
cumulative  1  It  may  alfo  be  in  County  where  fecond 
Marriage  had.  ib.  Offenders,  returning  from  Tran« 
fportation  before  their  Term  expired,  triable  where 
taken  or  where  convicted,    ib. 

Indi5fmentj  Form  of»  -  *         -  -  J  8* 

Witnefs.  -  -  -  -  J  9. 

The  fecond  Confort,  after  Proof  of  firft  Marriage,  ib. 

,£%ndence  of  Marriage.  -  -  •  J 10. 

.    Qu.  by  a  Roman  Catholic  Pried  here.    ib. 

Qu.  whether  Cohabitation  and  Acknowledgment  as 
Man  and  Wife  fufficient  per  fe.   ib.     Certainly  fo 

when 
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when  backed  bj  confinnatorj  Evidence  of  anthentic 
^'*  '    .         DociuDciirs.   £(• 

Regiftcr  of  Marriage  required  by  the  Marriage  K€t 

25G.  2.  c,  33*  f.  14,  -  -  $11. 

Net  neceflary  to  be  proved  by  (bbfcribing  Witneis  \ 

but  Copy  of  tbe  RegiSer  fofficientj  or  Ptoof  by  one 

preCent  at  tbe  Ceremony,   ih. 


Polygamy^  9r  Bigamy. 

S  y  pOLYGAMY,  or  as  it  is  more  fSreqnendy,  though  impro- 
a  inftTw.  '^  pwly,  called  Bigamy,  (vrbich  only  meaft^  having  two 
c***EK*"*  ^*^*  ^'^^*  *°  fucceflion,)  cooiifts  in  having  a  ptorality  of  wives 
a lait  a;}.        Mt  the  fame  time^  Md  was  originally  confideied  a»  (^  cccIeG- 

affical  cognizance  only :  though  fo  early  as  the  ftat*  4  £d.  i  • 
€•  5.  de  Bigamis,  it  was  treated  as  a  capital  oflFence,  and 
oufted  of  clergy  by  that  ftatutcr  The  benefit  of  clergy  was 
however  reftored  by  the  ftat*  i£d«tf.  c.12.  (.16.  And 
the  crime  itfcTf  being  as  it  feems  left  of  doubtful  temporal 
a(v«lfot)  cognizancci  the  ftat*  i  Jac.  i.  c.  ii.  enaAs^  <*  thatif  anj 
fcjij,^"*      **  perfon  or  perfons  within  England  and  Wales,  hexrtg  ^ar- 

^*  ried,  or  who  hereafter  (halL  marry,  do  marry  any  perfon  or 
*<  perfons»  the  former  hub^ind  or  wife  being  alive  ^  every 
**  fuch  offence  Oiall  be  felony  )  and  the  perlbn  and  perfons 
*'  fo  offending  (hall  fufier  death  as  in  cales  of  felony." 
Cltrgy^  fanifi.  Clergy  however  is  not  thereby  taken  away }  b«t  by  the  ftat. 
5^>*«?'      iSEIiz.  C7.  f.  a,3.  the  ofiender  bcCdes  being  burned  in 

the  hand  may  be  imprifoned  not  exceeding  one  year :  and 
FimTwbi/fpinZ'  by  ftat*  19  Geo.  3.  c.  74.  f.  3.  a  moderate  fine  or  wbipping, 

in  the  manner  therein  fpecifiedy  may  be  fubftituted  in  lieu  of 

burning }  but  not  to  abridge  the  power  of  the  court  to  im- 

VrMfportarm      prilon  undct  any   former  zQ.     And  now   by  the    flat. 

j<^of1uc.67.    35  Geo.  3.  c.  67.  "  If  any  perfon  or  perfons  within  Eng- 

<<  land  and  Wales  being  married  do  at  any  time  from  and 

<<  after  the  pafling  of  this  z6t  marry  any  perfon  ov  perfons, 

<<  the  former  huA^and  or  wife  being  alive,  and  (hall  be  in 

<<  due  manner  couvided  under  the  faid  aA  (o£  Jac.  i.)-they 

^  (hall  be  fubjefk  to  the  fame  puni(hmentS9  pains,  and  penal* 

'  ^  ties  as  by  the  laws  now  in  force  perfons  arc  fobjef^  to 

**  who  are  convi£ted  of  grand  or  petit  larceny.'*    This  by 

4C.  r.ctt.     the  ftat.  4  Geo.  z.  c.  lu  may  be  tranfportation  for  feven 

ft  6    •  1.  c.  13.  y^^^g  j^  jj^^  ^£  burning  or  whipping.    But  though  tfie  ftat* 

35  Geo.  3*  merely  re-ena£ts  the  enabling  part  of  the  ftat.  of 

10  JameSf 
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James,  yet  it  alfo  virtually  includes  all  the  exceptions  con-   ch.  xn.  \  1. 

tained  therein,  and' after  mentioned  ;  for  the  title  of  the  a£k     ^t^'^^yw^c*. 

]S>  **  for  rendering  more  effedual  the  flat,  i  Jac.  i.;*'  and  it 

begins  bj  reciting  that  '*  whereas  the  punj/bment  of  perfons 

^^  convided  of  felony  under  the  ftat.   i  Jac.  £.  has  not 

**  proved  effeflual  to  deter  wicked  perfons  from  the  offina 

^*  therein  defcribed^  be  it  cna£ked/'  &c. ;  and  it  afterwards 

attaches  the  increafed  putiifliment  upon  fuch  as  are  con<« 

ti£^d  of  the  offence  fpecified  under  the /aid  a/7. 

•   By  r.  a.  **  If  any  perfon  ordered  to  be  tranfportcd  by  this  Jdturnipgfrm 

«  aft  fliall  be  afterwards  at  large  within  Great  Britain  vrtth-  fra.fpart4,tkm. 

'<  out  fome  lawful  caufe  before  the  expiration  of  the  term, 

•/  &c.,  every  fuch  perfon  being  thereof  lawfully  convi£lcd 

^<  (hall  be  guilty  of  felony,  and  fufFcr  death  without  benefit 

**  of  clergy." 

By  f.  4.  of  I  Jac.  i.  c.  i  r.  no  attainder  for  any  felony  hy 
that  a£l  (h^Il  work  corruption  of  blood,  lofs  of  dower^  or 
difherifon  of  heirs. 

In  regard  to  the  enafting  pirt  of  the  ftat.  of  James  above         5  *• 
^et  forth,  It  fcems  that  where  the  firll  marriage  was  abroad  an^i^cr^ctin 
and  the  fecond  in  England  or  Wales,  the  offender  is  indi£l-  f^'^P'^f' '  J^^i-  *• 
able;  but  if  the  firft  marriage  weic  in  England  and  the  fe-  iHaic,6Qa. 
cond  abroad,  though  in  Ireland,  the  general  opinion  feems  i^*"**^  ch.43. 
to  be  that  Tt  is  not  witliin  the  aA :  for  the  fecond  marriage,  So.  i  sii.  171! 
which  alotie  conftitutes  the  ofivnce,  is  a  izQt  done  within 
another  jurifdifiion ;  and  though  inqairable  here  for  fome 
purpofes  like  all  tranfitory  a£ls,  is  not  cognizable  as  a  crime 
by  the  rule  of  the  common  law.     Both  Kelyfig  and  Hawkins 
however  fubjoin  a  quxre  to  this  opinion  ;  the  latter  found* 
ing  it  upon  another  part  of  the  ftatuts  which  direfls  the 
trial,  &c.  of  fuch  offenders  to  be  in  the  county  where  ihey 
fcall  be  apprehended,  as  if  the  vffence  htt'd  been  cctnmitied  in 
fuch  county.     Yet  f  cannot  think  that  this  provifioii  which  is 
to  be  foand  in  other  ftatutes  is  fnfficient  to  take  this  cafe  out  PUe  Clack  AQ, 
of  the  general  rule.    The  qucftion  muft  ftill  be  whether,  J;^^  «pA  »« 

Inf.  1«  Ci  ftC. 

without  a^ofitive  ena^iment  for  that  purpofe,  any  a£k  be  fbruMiinany 
cognizable  as  an  ofFence  agaitift  the  law  of  England  which  ^^"rJcr*'**^^ 
was  commixted  out  of  the  jurifdidlion  of  that  law.     Bc&des  comminrd  in 
that  the  very  words  of  the  enabling  claufe  in  gxammattcal     ^'''*®'*****"*' 
condruQion  confine  the  operation  of  it  to  per&ns  who^ 
being  married,  Qisdl  wthln  EngUnd  and  Waks  marry  any 
#thcr.  -^ 
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ch.xil.  S%,        A.  married  B.  in  Holland*  and  afterwards  in  the  fame 
uamStl^e'wkk'  ^o^^^J  Hiarricd  C.  in  B.'s  lifetime;  B.  died,  and  thcn«  Ur^ 
in  thtfiotvu       ing  Cl,  A.  married  D*  in  England.     This  was  holdcn  not  to 
r  be  within  the  acl }  becaufe  the  marriage  with  C.  was  limplf 

Lady  lA^&i^xCt  Void.     But  if  B.  had  been  liring  it  would  have  been  felony 
^h'.!?'  \  '^*'  *°  ^^"^  married  D.  in  England. 

3  Uft.  %%.  But  though  the  firft  marriage  be  Toidable,  as  by  reafon  of 

eonfangttinity  or  the  like ;  yet  being  a  marriage  in  judgment 
of  law,  and  fubGlling  in  faA  at  the  time*  till  it  be  avoided 
a  fecoud  marriage  would  be  within  the  a£l :  fuch  fecond 
marriage  however  is  merely  void. 

$3*  The  ftatute  itfelf  of  Jac.  1.  contains  a  provifo  with  the 

\jZ\T.^Au   fi^^  following  exceptions: 

T.  <<  That  it  (hall  not  extend  to  any  perfon  or  perfons 

'*  whofe  hufband  or  wife  (hall  be  continually  remaining 

\ty9ndfj,  ''  beyond    the    feas    by    the    fpace   of    feven    years  to- 

Kii/*poft,467.     c(  gether.** 

'  r?  m'^*  Upon  this  branch  the  conftruQion  has  been,  that  where 

4BUc*Com.i64i  either  of  the  parties  is  beyond  the  feas  for  feven  yeaxs^ 
» MS.  Sum.  33a  though  the  party  in  England  have  notice  that  the  oihei;  is 

living,  it  is  no  felony  to  marry  again  \  although  the  fecond 

marriage  be  void. 

The  terms  of  this  provifo,  efpecially  as  they  are  contnifted 
with  the  wording  of  the  next,  which  adverts  to  fuch  a  no- 
tice, do  certainly  warrant  the  con(lru£iion  which  has  been 
put  upon  them  ;  otherwife  it  might  have  been  worthy  of  con- 
fideration,  that  unlcfs  the  legiflature  had  gone  the  length  of 
avoiding  the  firft  marriage  by  an  abfence  of  either  of  the 
parties  beyond  fca  for  feven  years,  it  would  .have  been  a 
more  reafonable  proviGon  to  have  made  fuch  an  abfence  in 
itfelf  only  prima  .facie  evidence  of  the  deaths  of  the  party.  . 
For  it  feems  a  mod  extraordinary  ena£tment  which  enables 
a  perfon  with  impunity  wilfully  to  draw  an  innocent  perfun 
'  into  a  connexion  attended  with  all  the  mifchiefs  which  the. 
body  of  the  a£l  was  intended  to  prevent. 

%d Exception  '^^^  fccoud  cxccption  of  thc  ftat.  I  Jac.  I.  exempts  any 

chftiici  within  the  petfou  **  whofe  hufband  or  wife  (hall  abfent  him  or  berfelf 

flf^uhwt    **  *^c  ^"^  ^^^^  ^^  ^^^^  ^y  *^  'p^^^  ^f  '^^^^  y^^'*  '<^B^* 

knowieJgi.         cc  ther  in  any  parts  within  bis  majefty^s  dominions^  the  one 
3  Inft.  BS.  ^ 
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^'  o^  them  not  knowing  the  other  X.o  be  living  within  that  ch.  xri.  |4, 
•«  time."    Here  the  want  of  fuch  knowledge  is  important  to  ^^^j".^,^"* 
excufe  the  fecond  marriage.    Whether  the  party  be  not /A^  *i«^*i  iwwirf- 
bound  to  ufe  reafonable  diligence  to  inform  himfclf  of  the 
fa£t ;  and  dill  more,  whether  if  he  neg1e£l  or  refufe  to  avail 
himfcflf  of  palpable  means  of  acquiring  fuch  information,  he 
will  (land  ezcufed  ?   are  queftions  which  I  do  not  6nd  any 
where  touched  upon  \  but  which  feem  worthy  of  m^iture 
confideration. 

Then  it  is  important  to  inquire  how  far  the  expreflion 
*'  within  the  ktng^s  dominions"  extends:  and  whether  it 
were  intended  to  be  taken  as  a  boundary  altogether  diRin£l 
from  the  line  drawn  in  the  firft  exception  of  "  beyond  the 
**  fcas/'  Lord  Hale  puts  the  cafe  of  Ireland,  which  he  ob-  i  Hile,  6pj. 
fetves  is  within  the  firft  exception,  as  being  btyond  theftasi 
and  yet  being  within  the  ting's  dominions  is  not  aided  by  the 
words  of  the  fecond,  unlefs  without  notice.  And  therefore, 
he  adds,  that  in  order  to  make  both  claufes  confiftent,  the  \ 
words  within  the  king's  dominions  mud  in  favorem  vitse  be  in? 
tended  within  England^  IFaks^  and  Scotland* 

The  third  and  fourth  exceptions  provide  (f.  3.)  "  That  v      J  e . 
•*  nothing  in  the  aft  (hall  extend  to  any  perfon  or  perfons  i^  ^ind  ^b  t^e* 
•*  that  are  or  (hall  be  at  the  time  of  fuch  marriage  divorced  ^fSwwa'!  ** 
•*  by  any  fentence  had  in  the  ecclefiaftical  court ;  or.  to  any  '  J'S'  *•  *•  **? 
^*  perfon  or  perfons  where  the  former  marriage  hath  been  by 
'<  fentence  in  the  ecclefiaftical  court  declared  to  be  void  and 
*'  of  no  e6Fed."    The  firft  of  thefe  exceptions  has  been  x  Hale,  699. 
holdeo   to   extend   even  to   a  divorce  a   mcnfd  et  thoro«  »M^«Sum33o. 
Though  certainly  fuch  a  conftru£lion  muft  be  admitted  to  be 
entirely  befide  the  reafon  and  ju(tice  of  the  exception;  letting 
in  the  very  mifchief  intended  to  be  provided  againft  by  the 
ftatttte*     In  Porter's  cafe  this  point  was  much  doubted  ;  and  Sorter's  e«re, 
the  wife  who  was  divorced  by  fuch  a  fentence  propter  fa^vi-     ***    *''  *  '* 
tiam  was  advifed  to  obtain  a  pardon  :  yet  other  authorities  aloft  89. 
are  pofiiive  to  its  falling  within  the  exception.     And  at  the  f,  5*'*s*^;^!'i52! 
O.  B.  14  Car.  a.  Thomas  Middleton  being  indidcd  on  this  4B)ac  Com  164. 
(latute,  and  producing  a  divorce  from  his  firft  wife  under  o  ^TIIq^,^^ 
feal  caufa  adulterii,  (which  is  only  a  divorce  a  menfa  et  K.ei.  27. 
thoro,)  it  was  agreed  that  he  was  not  within  the  ft:itutc. 
It  is  alfo  agreed  that  a  fecond  marriage,  pending  an  appeal  i  HaV,  ^94. 
from  a  divorce  a  vinculo  matrimonii,  is  aided  by  this  cxcep*  ^  ^^'  ^* 
tion  \  though  the  appeal  fufpenJs  and  poflibly  may  repeal 
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•  •  •  •  *      ■ 

Ch.  xn.  \  5.   ^^  ffcnfcnce  •,  in  Which  cafe  the  fecond  marriage   ^roirid  of 
Zx^ig»u,&t.    courfc  be  invalid. 

ttmct.  In  the  cafe  of  the  Duchefs  of  Eingfton,  who  was  tried  for 

— — — •   polygamy,  a  fentence  in  the  ecclefiaftical  court  againft  the 

KiS^^ftoV^'ca'e  ^^^^^^^J  °^  *  former  marriage  in  a  fuit  of  jafiitation  of  mar- 
Dom.  Prvc.  '  riage  was  produced  in  evidente  on  her  behalf|  and  contended 
Jf  ^t!  Tr.  2f 2.  '^  ^^  conclufive,  being  unappealed  from^  •  But  firft  it  wa» 
hclden  not  to  be  concluGve  in  itfelf ;  the  fentence  haTing  de-* 
cided  on  the  invalidity  of  the  marriage  only  coUaterally,  and 
not  directly.  But  further,  admitting  it  in  ^neral  to  be* 
conclufivci  yet  the  tfkO.  of  it  might  be  avoided  by  fheiring 
that  it  had  been  obtained  by  fraud  or  coUuGoo  i  tmi  Ihe  was 
declared  guilty. 

96\  Laftly,  rt  is  provided  that  the  a£l  (hall  ilot  esitend   <'  to 

witinn'Jli!*^*     •*  any  perfon  or  perCons  for  or  by  reafon  of  any  former  maiJ* 
I  Jac.  I.  c.  ir.    («  riage  had  or  made  within  age  of  cooferit." 

iHair,  17.  694!      If  either  party  be  within  the  age  of  confenti  which  in  die 

f  Hfik"^^iti  ■***'*  ^  *4»  ^^  *"  ^^^  woman  I2,  the  5th  exeeption  extrnda 
^  6«  to  both ;  fbr  the  power  of  diiTent  to  the  former  marriage    * 

mud  be  reciprocal.    And  yet  in  a  civil  light  a  promife  of 

T^IVcT^'     marriage  by  an  aduit  to  one  under  age  will  fubjcd  the  adult 

to  an  a^ion  for  a  breach  of  fuch  promife.     But  if  both  are 

above  thofe  rel^e£li<ve  ages  at  the  time  of  the  lirft  marriage^ 

7  nai«,  694.       though  under  if ,  a  fecond  marriage  wotdd  be  felony.     And 

4BJac.C0m.16s.  though  either  were  under  the  age  of  confent  when  the  fir H 

marriage  was  contraQed,  if  they  agreed  to  it  when  both  had 
attained  fuch  age,  by  which  the  mairiage  is  completed  i  it 
feems  that  a  feeond  marriage  would  be  wkhin  the  veaiob 
and  penalties  of  the  a£l» 

Sn«P. 
5  7-  Offenders  within  the  ftatute  of  Tames  are  dtre£led  to 

T  Jtc  1.  c  II.   **  receive  fuch  and  the  like  proceeding,  trials  and  execution^ 
^ '-  <<  in  fuch  county  where  they  fliall  be  apprehended,  as  if  the 

'<  offence  had  been  committed  in  the  fame  county  where 

**  fuch  perfon  or  pcrfons  fliall  be  taken  or  apprehended.** 

wttf.lsi?^*^'''  This,  according  to  the  rcfolution  in  Loyd  Digby's  cafe,  may 

be  in  tlie  place'  where  the  party  is  imprifoned.     And  it  ia 
B  Hale,  694.       only  an  accumulative  proviGon  ;  for  the  offender  may  (liH  be 

indi£led  where  the  fecond  marriage  was,  though  he  be  never 
apprehended  y  and  (b  may  be  outlawed. 
75  G.  3.  c.  67.        By  f.  3«  of  fhe  ftat.  55  Geo.  3-  •*  fuch  perfon  and  perfons 
"  fo  ordered  to  be  tranfported  as  afbrefatd,  and  afterwarda 

8*  «•  found 
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•^  found  at  large  within  Great  Britain  may  be  tried  for  fuch    Ch.  xn.  %  7. 

**-  offence  cither  in  the  county  where  fuch  perfon  or  perfon^  ^ 

*^  was  or  were  fo  convidied  and  ordered  to  be  tranfported  as 

<<  aforefaidy  or  in  fuch  county  where  they  (baH  be  apprehend- 

*^  ed  and    taken,  (fuch  county  being  within  England  or 

^<  Wales) ;  and  in  fuch  latter  cafe  the  clerk,  or  other  perfoA 

^<  haying  the  cuftody  of  the  records  of  the  court  by  which 

^<  fucK  perfon  or  perfons  was  or  were  ordered  to  be  tran- 

'*  fportedy  Oiall  certify  a  tranfcript   briefly  containing  the 

*<  tenor  and  efled  of  the  record  of  the  indidment,  terdid^ 

<*  and  judgment  againft  thcRi;  which  certificate,  being  pro* 

**  dttced  to  the  court  before  whom  fuch  perfon  or  perfons 

<<  (hall  (land  on  their  trial,  (hall  be  deemed  fu(Ecient  evi« 

'*  dence  of  the  indt£lment,   verdi£fc|  and.  judgment  con« 

^'  tained  in  fuch  record/^ 

IndiSinienti 

The  iodi£lment  muft  (late  the  two  marruges,  and  aver         j  g, 
.that  the  former  confort  was  alive  at  the  time  of  the  fecorid  '   Jnrtffmint, 
marriage.      In   the  Duchefs    of  Kingfton's  cafe  the  (irft  Kin^rton^cafe, 
count  dated  generally  that  the  dcfend>int  on  fuch  a  day,  *'  ^^"  X^' *^ 
&c.  being  then  married  and  then  the  wife  of  A.  J*  H'.,  with  19.  poiter^cife, 
force  and  arms  at,  &c.  did  felonioufly  marry  E.  P.  &c.  the  ^°'  ^'^1:  *^*' 

\  .  Crown  Cif  • 

faid  A.  J.  H.  being  then  alive,  &c.     The  fecond  count  Comp.  271. 
ffated  the  time  and  place  of  the  fird  as  well  as  the  fecond 
marriage.     When  the   trial   is   in  the  county  where  the 
party  was  apprehended,  there  is  an  additional  averment  of 
thatfaft. 

Witntfs. 

The  (irft  and  true  wife  cannot  be  a  ^itnefs  agaihft  her         ^  9. 
hu(band,  nor  vice  verfa ;  but  the  fecond  may  certainly  be  i  Hale,  69  ^ 

admitted  to  prove  the  fecond  marriage ;  for  the  firft  marriage  ^^l^  q^T^^%' 

being  proved,  (he  is  not  fo  much  as  wife  de  fa£lo  \  but  that  c^^«*  o*  ^-  ^^"^ 

.  muft  be  firft  duly  cftabli(hed.  to  °M"^^'"' 

Evidence  of  Marriage, 

In  refpe A  of  the  manner  of  provinj^  the  two  marriages,        $  i  o, 
the  firft  muft  be  duly  eRabliflicd  according  to  the  rites  and       Evidence, 
cuftom  of  the  country  in.  which  it  was' celebrated. 

Where  the  firft  marriage,  which  was  with  a  Roman  catho*  Lyon'?  cafe. 
He  woman,  was  by  a  Romifli  prieft  in  England,  not  according  slrft.  ForBcf  1  * 
tothe  ritual  of  the  church  of  England,  and^the  ceremony  ^^^« 
was  performed  in  X^atin,  which  the  witnefles'not  under- 

II  h  3.  ftanding 
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^^- ^"- ^  «o.  (landing  could  not  fwear  even  that  the  ccreoionj  of  oiarxia^ 

rtiflX'*"      "'  according  to  the  church  of  Rome  was  read,  the  defendant 

■    was  direded  to  be  acquitted  *.     But  Ld.  Ch.  J.  Willes  who 

•  Tne  Uc  .nd     ^j-j^^j  jj^^j^  fcemcd  to  be  of  opinion  that  a  marriaize  by  a  pricft 

marriage  was  bf       r    %         \         %       r  -n  o        j       r 

aciergymaaof    OX  the.church  of  Rome  was  a  good  oiamage  (a),  could  the 
j^u^**^      ceremony  according  to  that  church  be  proved,  namclfy  the 

words  of  the  contra£ling  part  of  it. 
Klary  Norwood^t      In  Mary  Norwdod's  cafe  confeflion,  cohabitation^  and  the 
^c,%a  ,  335.    ^^^  y/fcx^  admitted  as  evidence  to  prove  the  relation  of  bof- 
MornsT.M'iUer^  band  and  wife  in  petit  treafon.     But  in  Morris  v.  Miller,  in 

an  action  for  criminal  converfation,  it  was  faid  that  thefe 
were  not  fufficient  in  that  cafe,  nor  in  profecutions  for 
bigamy,  but  that  a  marriage  in  fad  muft  be  proved.  How- 
ever, what  was  there .  faid  obiter,  fo  far  at  Icaft  as  it 
relates  to  this  offence,  feems  to  have  been  fliaken  in  a  fub* 
fequent  cafe. 

TrojiMB*!  cift»        Jofeph  Truman  was  indited,  for  that  he  having  married 
Aff!^j^'s^pAl\  Mary.Ruffcll,  fpinfter,  at  Ruglen  in  Scotland,  afterwards 
1°^ .  r  ^.    ,   on^  tec,  at,  &c.  married  Jane  Cafs,  the  faid  Mary  Ruflell 
fiiur'tfbaUiimi  his  formcr  wifc  being  then  living.     A  witnefs  proved  that 
Mii^^frT'  he  knew  the  prifoncr;  that  Mary  Ruffcll,  who  was  ttill 
ma»ri  d  f  «/0r.  alivc,  Hvcd  with  him,  and  he  acknowledged  that  he  had  been 
l^J^leSh^"  niarried  to  her  in  Scotland  5  and  once  (hewed  the  witnefs  a 
duaiMtfrncopy    paper,  which  he  faid  was  a  certificate  oT  the  marriage*    The 
It Sctub'cot^y*  prifoner  not  having  produced  this  paper  purfuant  to  notice| 
Mgain/^  tAtmfor    ^  copy  of  it  was  proved,  and  the  prifoner's  acknowledgment 
fuchm.rriaitm'^  ^^  ^^^  0^°  hand- writing  to  the  original.  *  The  writing  in 
properly^  (thi     queflion  purportcd  to  be  a  proceeding  before  a  court  in 
evir^l^gjui    Scotland,  wherein  <<  the  profecutor  fifcal  of  the  court  com* 
'I^'^r      *V/  plained  upon  Jofeph  Truman  and  Mary  Rufiell  his  wife,  that 
JUitnt  eJideHct  .f  by  ad  of  Car.  a.  pari,  i.  feff.  i.  c.  3a.  ic  is  enaded,  that 
^•n  antj-a^^^*  whocvcr  marries  in  a  chndeftine  unorderly  manner,  or  by 
/9r f<>!xia0y,       perfons  not  authorized  by  the  kirk,  (hall  be  imprifoned  for 

three  months  and  pay  100  marks,  &c. ;  and  the  perfons  fo 
married  are  obliged  when  required  to  declare  the  names  of 
the  celebrator  and  witnefs,  &c. }  yet  neverthelefs  true  it  is, 
that  J.  T.  and  M.  R.  \vere  married  within  three  months  la(^ 
paft  by  fome  perfon  hot  authorized  by  the  kirk,  and  without 
proclamation  of  banns ;  and  therefore  (hould  be  fined  in  the 
terms  of  the  a£l  to  deter  others  from  committing  the  like.** 

(«)  4^^srf  I  This  moil  at  Icaft  be  t»dCiftood  of  the  flBSRiife  of  fcrfoBS  of  tba| 
coinmiliuoB. 

«'  At 
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•'At  Raglen,  15th  of  January  1793,  a  perfonal  warning  Ch.Xii.  €10. 
was  verified  agiiind  the  defendants^  who  appeared  and  ac-  ^;^/*^'  "' 
knowledged  that  they  were  married  at  the  time  mentioned  t  ■  ■ 
in  the  complaint ;  but  declare?  that  they  cannot  declare  the 
names  of  the  celebrator  and  witnefs.  Signed  Jof.  Truman 
and  Mary  RufTcIl/'  and  indorfed  by  two  witneffes. 
*'  Having  confidered  the  complaint  with  the  above  acknow- 
ledgment of  the  defendants,  the  complaint  proven  by  faid 
acknowledgment ;  and  in  refpedl  thereof  fin^s  them  in 
100  marks  to  be  appHcdi"  &c.  Upon  this  evidence,  toge* 
ther  with  due  proof  of  the  feconJ  marriage,  the  prifoner 
was  convi£led  ;  and  the  qucftion  was  refcrved  for  the  opi- 
nion of  the  Judges,  whether  the  firft  marriage  were  legally 
proved  ?  In  Eafter  term  1795  all  the  Judges  (abfcnt  Perryii 
B.  and  BullcrJ.)  held  the  conviftion  proper.  It  was  obi» 
fcrved'by  two  of  the  Judges  that  this  did  not  reft  upon  co- 
habitation and  bare  acknowledgment ;  for  the  defendant  had 
backed  his  aflertion  by  the  produ£lion  of  a  copy  of  a  pror 
ceeding  againft  him  for  having  improperly  contracted  his 
firft  marriage*  But  fome  thought  that  the  acknowledgment 
alone  would  have  been  fufficient,  and  that  the  paper  produced 
in  evidence  was  only  a  confirmation  of  fuch  acknowledg- 
ment :  and  one  of  them  obferved  upon  the  cafe  of  Morris  v.  Ante,  470. 
Miller,  that  there  was  a  dillin^ion  between  an  adioR  for 
criminal  converfation  and  an  indiAment  for  this  offence: 
that  in  the  former  the  acknowledgment  and  cohabitation  of 
the  plaintiff  could  not  prove  his  marriage  as  againft  the  de- 
fendant ;  and  the  acknowledgment  of  the  defendant  in  fuch 
an  a£tion  of  the  plaintiff's  marriage  might  be  of  a  fa£t  not 
within  his  own  knowledge  \  as  it  muft  be  if  a  defendant  ii| 
bigamy  admitted  his  own  marriage. 

With  refpcft  to  fuch  evidence  of  a  bire  acknowledgment 
in  this  cafe,  it  may  be  difficult  to  fay  that  it  is  not  evidence 
to  go  to  the  jury,  like  the  acknowledgment  of  any  other 
matter  in  pais  where  it  is  made  by  a  party  to  his  own  preju-* 
dice  at  the  time.  But  it  mdft  be  admitted  that  it  may  under 
circumftances  be  entitled  to  little  or  no  weight ;  for  fuch 
acknowledgments  made  without  confidcr.uion  of  the  confe- 
quences  and  palpably  for  other  purpofes  at  the  time,  are 
fcarcely  deferving  of  that  name  in  the  fenfe  in  which  ac- 
knowledgments are  received  as  evidence  ;  more  cfpecially  if 
fnade  before  the  fecond  marriage,  or  upon  occafionSj  when 

ti  h  4  ill       . 
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Ch.  Xil.  4  TO.  in  truth  they  cannot  be  faid  to  be  to  the  partv'9  own  preja- 
^.,.     "^         dice,  nor  fo  conceived  by  him  at  the  time. 

^12,  The  marriage  a£l  26  Geo.  2.  c.  33.  f.  14.  for  preyentiug 

JR<r'^rr  6fmar»    undue  entries  and  abufes  in  regifters  of  marriages,  dire£is 
"^^**  the  churchwardens,  &€.  to  provide  proper  books  in  which 

all  marriages  and  banns  of  marriage  there  publifhcd  or  fo- 
lemnized  (liall  be  regiftered  in  the  manner  therein  ftated  % 
and  that  the  fame  (hall  be  Ggned  by  the  parfon,  vicar,  snini^ 
fter,  or  curate,  or  by  fome  other  perfon  in  his  prefcnce  and 
by  his  diredion :  and  that  all  fuch  books  fliall  belong  to 
every  fuch  parifii,  &c.  and  be  kept  for  public  ufe.    Then  hf 
£.15.  «  In  order  to  preferve  the  evidence  of  marriages,  and 
<<  to  mal^e  the  proof  thereof  more  certain  and  eafy,  and  for 
<^  the  dlreflion  of  minifters  in  the  celebration  of  marriages 
<<  and  regiflering  thereof,  it  is  enabled,  that  all  marriages 
<'  fliall  be  folemnized  in  the  prefcnce  of  two  or  morecredi* 
<<  ble  witnefles  beCdes  the  minider  .who  {hall  cetebrate  the 
*'  fame ;  and  that  immediately  after  the  celebration  of  every 
^<  marriage  an  entry  thereof  (Hall  be  made  in  fuch  regifter 
*<  to  be  kept  as  aforefaid  ;  in  which  entry  or  regifter  it  (hall 
<<•  be  exprefied  that  the  faid  marriage  was  celebrated  by 
*'•.  banns  or  licence ;  and  if  both'  or  either  of  the  parties 
^<  married  by  licence  be  under  age,  with  confent  of  the  pa- 
^^  Tents  or  guardians,  as  the  cafe  (hall  be )  and  (hall  be  &gned 
*<  by  the  minider  with  his  proper  addition,  and  alfo  by  the 
<<  parties  married,  and  attefted  by  fuch  two  witnefles  ;'* 
according  to  the  form  or  cffc€t  therein  fet  forth* 
Birt  T.  Bariawi       j^  ^n  a£tion  for  criminal  convcrfation  (wherein  the  proof 
Bull.  N.  P.  27.^'  is  in  this  refped  at  lead  as  ftri£l  as  in  cafes  of  bigamy  (0),) 

iSl'lfid^dC*  T     *'  ^**  ^^^^^  "°^  *°  ^^  ncceffary  to  call  one  of  the  fubfcribing 
Sn  Morris  v.   '    witncfles  to  tbc  rcgider  to  prove  the  identity  of  the  peribns 
^oc^/  *  ^"'''    married  •,  for  that  a  copy  of  the  regifter  was  fufficient  evi- 
dence of  the  marriage  in  h€t  between  perfons  of  the  defcrip*' 
tion  there  mentioned  i  and  any  evidence  which  fatisfied  a 
jury  as  to  the  identity  of  the  parties  was  fufficient ;  as  if 
tlieir  hand-writing  to  the  regider  be  proved ;  or  that  bell, 
ringers  were  paid  by  them  for  ringiqg  for  the  wedding,  or 
BnlLN.P.  ft7.  the  like:  and  fuch  marriage  in  hO,  may,  it  is  faid,.  be 
proved  as  well  by  the  tedimony  of  one  who  wss  prefent  «ft 
the  ceremony  aa  by  the  copy  of  the  regifter* 
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CHAP.    XIII. 

OF  OFFENCES  TOUCHING  CLANDES- 
TINE AND  ILLEGAL  MARRIAGES. 


I.  By  the  Marriage  jiSy  26  Geo.  2.  c  33.   §2. 

Banns  to  be  publiflied  in  feme  Parifli  Church  or  publie 

Chapel  where  ufually  before  done.   ib. 
Frevioas  Notice  to  be  given  to  the  Minifler  of  the 

Names  anA  Places  o(  Abode  of  the  Parties,  ik 
Notice  to  be  given  of  Diflcnt  of  Parents  or  Guardians 

of  Minors,  f^* 
Licence  how  to  be  granted,   ib. 
So/emnizing  Marriages  other  than  as  allowed^  Felonj  and 

Tranfportation  for  14  Years,   ib. 
After  Marriage^  Proof  of  Nbn*reGdence  of  Parties  not 

allowed*  -  -  -  •  J  3, 

But  Marriage  of  Minors  by  licence  without  Confent  of 

ParentSi  &c.  void.  ib. 
Regifter  of  Banns  and  Marriages  to  be  kept,  and  figned 

by  the  Minifter.  -  -  -  ^4. 

Witnefles  to  attend  and  atteil  Marriage,    ib. 

Fo^ing^  dejroying,  or  making  foifi  Eniriet  in  Rtgfltrs^ 

Felony  without  Clergy,   ib. 
Exetpiion  as  to  Marriages  of  Royal  Familji  Jews  and 

Quakerst  and  thofe  beyond  Sea.  *  j  g. 

Marriages  before  had  in  newly*confecrated  Churches 

made  valid  by  Stat.  2 1  Geo.  3.  c.  53.         •        j  6. 

a.   Prohibited  Marriages  of  the  Royal  Family. 

Perfons  folemnizing  or  affifting  thereat  incut  a  P^« 
munire.  ib. 


Clanitfiim 


^74  ^f  Clandefiine  and  Illegal  Marriagest 


Clandejline  Marriages. 

$  If         ^HERE  are  other  offeaces  befides  thofe  treated  of  in  tbe 

two  lad  chapters,    touching  illegal  marriages,    whicia 

though  perhaps  they  may  with  more  propriety  be  clafled,  as 

Mr.  jQ^^ice        an  excellent  writer' has  done,  under  the  head  of  offences 

BUckftone*        againft  the  public  police  and  economy,  yet  for  the  fake  of 

bripging  the  fame  kind  of  fubje£l  as  much  into  one  view  as 
poilible,  they  are  here  exhibited,  together  with  other  of- 
fences more  immediately  againft  the  perfon,  to  which  thejr 
bear  analogy  in  the  fubje£l  matter.  This  arrangement 
may  be  thought  more  allowable^  when  it  is  confidered  that 
one  of  the  moil  obvious  principles  of  thofe  ftatutes  out  of 
which  the  oflFences  in  queftion  are  derived  was,  while 
punlQiment  was  infli£bed  for  the  commifiion  of  them  as 
detrimental  to  the  public  good,  to  prote£l  the  perfons  of 
thofe  who  were  mod  expofed  to  the  ruinous  confequ^nce^ 
intended  to  be  prevented* 

.  By  the  ftat.  26  Geo.  2.  c.  33.  <<  for  the  better  preventing 

Sythi  marriage    *'  of  clandeftiue  marriages,'^  it  is  ena£led,  '<  that  ail  bann$ 

^Vn  '*  ^^  matrimony  (hall  be  publilhed  in  an  audible  manner  ia 

WJurehannsf    **  the  parifli-church,  or  in  fome  public  chapel  in  which 

kffMjbtd,       (t  banns  have  been  ufually  publiflied,  of  or  belonging  to 

<^  fuch  parifli  or  chapelry  wherein  the  perfons  to  be  married 

<<  (hall  dwell,  according  to  the  forih  of  words  prefcribed  hj 

**  the  rubrick  prefixed  to  the  office  of  matrimony  in  the 

'^  book  of  common  prayer,  upon  three  Sundays  preceding 

*^  the  folemnization  of  marriage,  during  the  time  of  morning 

*^  fervice,  or  of  evening  fervice,  (if  there  be  no  morning 

^^  fervice  in  fuch  church,  &c.  upon  any  of  thofe  Sundays,) 

'^  immediately  after  the  fecond  leflbn.     And  where  the 

'*  perfons  to  be  married  dwell  in  divers  pariflies,  &c.  the 

<'  banns  (hall  in  like  manner  be   publi(hed  in  each,  &c, 

*^  And  where  both,  or  either,  dwell  in  ahy  extra-pasochial 

^*  place  (having  no  church  or  chapel  wherein  banns  have 

<<  been  ufually :publi(hed),  then  the  banns  (hall  in  like  man* 

*'  net  be   publi(hed   in  fome  adjoining  pari(h  church  or 

«<  chapel  \  in  which  latter  cafc^  the  minider^  &c.  publi(hing 

"  fuch 
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*^  fuch  banns,  (hall  certify  the  publication  thereof  in  fuch  Oh,  Xiit.  \  u 

'*  manner  as  if  either  of  the  parties  dwelt  in  fuch  adjoining         '^'*'^' 

*<  panfhy  &c.     And  in  all  cafes  the  marriage  ihall  be  fo^ 

'<  lemnized  in  one  of  theparifli  churches  or  chapels  where 

*<  fuch  banns  have  been  publi(hed|  and  in  no  other  place 

^<  whatfoever.^     By  f.  a.  No  minifter>  &c.  fhali  be  obliged  NoHctofinmx 

to  publifh  the  banns  unlcfs  the  parties  (hall  fcvcn  days  before  ^J^*"'^ 

the  firft  intended  publication  deliver  to  him  notice  in  writing 

of  their  true  Chriftian  and  furnamesi  and  of  their  refpedive 

abodes  within  fuch  pari(h|  chapclry,  or  extra-parochiiil  place> 

and  of  the  time  during  which  they  have  inhabited  there. 

By  f.  3.  no  miniiler^  &c.  folemnizing  marriage  between  NotUffd^ 

perfons^  both  or  one  of  whom  fliali  be  under  the  age  of  *-^'^7""'^ 

2t  years  after  banns  publiflied,  (hall  be  punifhed  by  eccle*  aitto^givt$. 

fiaftical  cenfures  for  to  doing  without  confent  of  parents  or 

guardians  required  by  law,  unlefs  fuch  minift^r,  &c«  (hall 

have  notice  of  their  difient :  and  in  cafe  fuch  parents  or 

guardians  (hM  publicly  declare  or  caufe  to  be  declared  in 

the  church  or  chapel  where  and  at  the  time  the  banns  are 

fo  publi(hedy  their  difient  to  fuch  marriage,  fuch  publication 

of  banns  (hall  be  abfolutely  void.    By  f.  /}.  *'  no  licence  of  Itfennw 

*<  marriage   (hall  be   granted   by   any  archbi(hopi  &c.  to 

*^  folemnize  any  marriage  in  any  other  church  or  chapel 

**  than  in  the  pari(h  church  or  public  chapel  of  or  belonging 

M  to  the  pari(h  or  chapelry,  within  which  the  ufual  place 

**  of  abode  of  one  of  the  perfons  to  be  married  (hall  have 

M  been  for  four  weeks  immediately  before  the  granting  of 

f*  fuch  licencci  or  where  both  or  either  of  the  parties  (hall 

^<  dwell  in  any  extra-parochial  place,  having  no  church  or 

*'  chapel  wherein  banns  have  been  ufually  publKhed,  then 

*<  in  the  pari(h  church,  &c.  belonging  to  fome  adjoining 

f*  parith,  &c.  and  in  no  other  place  whatfoever.^    '<  Pro* 

<f  yided  (f.  5.)  that  all  pariflics  where  there  (hall  be  no  pari(h 

<<  church  or  chapel  belongin);  thereto,  or  none  whcreia 

f<  4'mi\t  fervice  (hall  be  ufually  celebrated  every  Sunday, 

*<  may  be  deemed  extra- parochial  places  for  the  purpofes  of 

•»  (his  aft.'*    With  another  provifo  (f-  6.)  faving  the  arch- 

bt(hop  of  Canterbury's  right  to  grant  '^  fpecial  licences  to 

f^  marry  at  any  convenient  time  or  place."  ' 

Then  by  f.  8*  '<  If  any  perfon  (hall  folemnize  matrimony  SoiemmaiingmMr* 
Jf  ia  any  other  place  |ban  a  church  or  public  chapel,  where  "i'S^/-!*"* 

^*    banns   mndtrgnffortatKn 
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Ck.  XIII.  ^t*   '^  bancs  have  been  ufuallf  publiOied,   unleis  by   fpecial 
Bfthii^naii    it  licence   from  the   archbilbop  of   Canterbury;    or  fliall 
'  **  foietnniic  matrimony  without  publication  of  banns,,  unlefs 

^<  licence  of  marriage  be  fiift  c^tainedfrom  fome  perfoa 
'^  having  authority  to  grant  the  lame  i  every  perfon  know- 
ingly and  wilfuHy  fo  ofiending,  and  being  lawfully  con- 
vided  thereof,  fliall  be  guilty  of  felony  and  tranfportcd 
to  fome  of  bis  Majefty's  plantations  in  America  for  14 
^^  yearsy  according  to  the  laws  in  force  for  tranfportation  of 
^<  felons ;  and  all  fucb  marriages  jQiall  be  null  and  void.'* 

By  f.  9.  *<  All  profectttions  for  fuch  felony  to  be  con^ 
^<  menced  within  3  years  after  the  offence  committed.'* 


(C 


§2-  By  f.  TO.  <'  After  the  folemnization  of  any  marriage  by 

AftiT  marrwf^i  banns^  (hall  not  be  necefiary  in  fupport  of  fuch  marriage 
'}^-rffi^e  0/  to  give  anf  (Mroof  of  the  aQaal  dwelling  of  the  parties  in  the 
^tiet,  &c.  kt-   rcfpe£live  pariihes,  &c.  where  the  banns  were  publiflied  ; 

{nor  the  like  where  the  marriage  is  by  licence:)  nor  fliall 
any  evidence  be  received  to  prove  the  contrary  in  any  fuit 
AfarrUigi  by  LU  toucliing  the  validity  of  fuch  marriage."    By  f.  11.  mar- 


eenfewitbrnxm-  riagcs  by  Uccnce,  whcrc  either  of  the  parties,  notbeincra 

Jent  of  parentt^  -•./ii.i 

&€.ofmmr»ntwl.  vndow  OX  widowcr,  fliall  be  dnder  21  years  of  age,  had 

without  the  previous  confent  of  the  father  or  lawfu]  guar- 
dians>  or  one  of  them  $  or  if  no  guardian,  then  of  the 
mother,  if  living  and  unmarried  \  or  if  none  fuch,  then  of 
a  guardian  appointed  by  the  court  of  Chancery,  fliall  be 
•null  and  void.  S.  1 2.  fpecifies  certain  cafes  where  application 
may  be  made  to  the  Lord  Chancellor,  &c.  to  confent  to  the 
marriages  of  minors* 

r  ^^  '  Then  **  for  preventing  undue  entries  anJabufes-in  regif- 
Jteiifter of  hanm  '<  tcrs of marriage,''  f.  14.  ena£ls,  ''that  the  church  and 
A?i JiT'^^'"  '^  "  chapel  wardens  of  every  parifli  or  chapclry,  fliall  provide 

<<  proper  books,  in  which  all  marriages  and  banns  of  mar* 
'<*  riage  refpe£tively  there  publiflied  or  folemnized  fliall 
<^  be  regiftered,  (every  page  of  which  is  to  be  regularly 
*^  numbered  and  lined  at  proper  diftances,  in  the  manner 
midfrfudUthe  *'  therein  mentioned,)  and  fliall  rcfpeftivcly  be  figned  by 
tr^&c  '^  the  parfon,  vicar,  minifler,  or  curate,  or  by  fome  other 
<^  perfon  in  his  prefence  and  by'bis  dire^on*  And  all 
'^  fuch-books  fliall  belong  to  every  focfa  parifli  oc.  chape!» 

«  and 


^^ 
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«'  and  be  kept  for  public  ufc."    By  f.  15.  **  In  ordcr'to  CK.  xnT.^4.' 

««  prcfcrvc  the   evidence   of   marruges,  and  to  make  th6  f^J^^'^ ^"J? 

*'  proof  thereof  more  certain  and  eafy,  and  for  the  direction  hthft. 

«^  of  miniftcrs  in  the  celebration  and   regiftering  of  mar-  . 

<<  riagcs)'*  *'  all  m:«rnages  (hall  be  folemnized  in  the  pre-  in  tie  prrftaee  ef 

««  fence  oftwo or  more  credible  witneflcebefides  the  minifter;  '^Zu/fi% 

<<  and  immediately  after  fuch  celebration  an  entry  thereof  '^»* 

*<  (hall  be  made  in  fuch  regifter ;  in  which  it  (hall  be  ex- 

**  preffcd  that  the  marriage  wafi  by  banns  of  licence ;  and 

"  if  both  or  either  of  the  parties  married  by  licence  be 

"  underage,  with  confent  of  the  parents  of  guardiane,  as 

<<  the  cafe  may  be ;  and  (hall  be  figned  by  the  tninifter  with 

^  his  proper  addition,  and  alfo  by  the  parties  married*  and 

<*  attefted  by  fuch  two  witnelTes \*  which  entry  is'  directed 

to  be  in  the  form  or  to  the  effcA  therein  fet  forth. 

Then  by  f.  16.  *^  If  any  peribn  (hall  with  intent  to  elude  Worghger  making 
"  the  force  of  this  aft,  knowingly  and  wilfoUy  iiifert  or  f'Jr'^^li" '!,'''' 
<<  caufe  to  be  mCerted  m  the  regiiter  book  of  fuch  pan(h  or  mtbcut  clergy, 
«« .Chapelry  as  aforefaid  any  falfe  etjtry  of  any  matter  or  ^'j^' ^sfd^yi, 
**  thing  relating  to  any  marriage;  or  falfely  make,  alter,  Mi^itmf^ion at 
«  forge,  or  counterfeit,  or  caufe,  &c.  or  ad  or  afCft  in  '**"**"  ^*''^' 
^  falfely  making,  &c.  any  fuch  entry  in  fuch  regifter;  or 
*<  any  fuch  licence  of  marriage  as  aforefaid ;  or  utter  or 
*«  publi(h  as  true  any  fuch  falfe,  altered,  forged,  or  eounter- 
«*  felted  regifter  as  aforefaid,  or  a  copy  thereof,  or  any  fnch 
•«  falfe  &c.   licence,  knowing  fuch  regifter  or  tkence  of 
•*  marriage  refpeftivcly  to  be  falfe,  &c»5  or  if  any  perfim 
«  fliall  wilfully  deftroy  or  caufe  or  procure  to  be  deftroyed 
♦*  any  rcgiftcr-book  of  marriages,  or  any  part  thereof,  with 
**.  intent  to  avoid  any  marriage,  or  to  fabje£t  any  pcrfon  to 
«*  any  of  the  penahics  of  this  aft,  ercry  perfon  fo  oiFend- 
^*  ing,  being  thereof  lawfully  convifted,  (halj  be  guilty  of 
«*  felony,  without  benefit  of  clergy.** 

Seft.  1 7.  provides  that  nothing  in  the  aft  *'  (hall  extend         x  ^, 
**  to  the  marriages  of  any  of  the  royal  family,*    •«  nor  Exceptitis  at  u 
«  (by  f.  18.)  to  Scotland;  nor  to  any  marriages  athongft  ylwanl^M*- 
«  Quakers  or  Jews,  where  both  the  parties  to  any  fuch  ^*i  ScotUndjtr 
^<  marriage  (hall  be  Quakers  or  Jews ;  nor  to  any  marriages 
^(  folemnized.  beyond  the  feas**' 

By 
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Ch.xiii.  §6.       Bjr  ftat.  21  Geo.  3.   c.  si.   C  i.    «*  all  marriages  thcit 

j^^£«sii.i.<w  u  folcmnized  or  to  be  folcmnizcd  before  the  ift  of  Auguft 

,  **  1781,  in  any  church  or  public  chapel  in  England,  Wales,- 

j  6.         **  and  Berwick-upon-Tweed,  erefted  fincc  the  making  of 

»iG.  3.  c  5$,    ««  the  (laft-mentioned)  aQ^  and  confccratcd,  (hall  be  as  valid 

•«  in  law  as  if  they  had  been  folcmnized  in  parifli  chorchcs, 
'<  &c.  wherein  btnns  had  been  ufu^jjj  publiOied  before  or 
<*  at  the  time  of  paffing  the  faid  a£^/'  ihis  proviHon  was 
rendered  neceflary  by  the  determination  of  the  court  of 
^.f.Northfield^  King's  Bench  in  Rex  ▼•  The  Inhabitants  of  Northfield,  in 
*^«i*^59-       Eaftertcrm  1781,  declaring  fuch  marriages  to  be  void  bj 

the  marriage  zCi ;  but  its  operation  id  not  profpeAire^ 
r5Ai5ViiwAhf,  Somc  of  the  offences  punifliable  by  the  marriage  a£k  were 
before  prohibited  by  the  canons  of  the  church,  and  fome 
were  fubjcAed  to  pecuniary  forfeitures  by  the  ftatutev 
6  &  7  W.  3.  c.  6.  f.  52j,  and  7  &  8  W.  3.  c.  35.  f.  2.,  and 
10  Ann.  c»  19.  U  176.  which  are  now  merged  in  felony* 

«.  Of  prohibited  Marriages  of  the  Royal  Family. 

MarrUtztt  o/tii      By  a  rcfolutiou  of  the  Judges  in  Hilary  term  1717,  upon 
"^Ifi^^'        *  qucftion  referred  to  theln  by  command  of  the  king,  thcu 

prerogative  of  the  crown  to  fuperintcnd  and  approve  of  ths 
marriages  of  the  royal  family  was  fully  recognized.  This 
prerogative,  which  is  founded  in  the  founded  national  poHcj 
as  well  as  in  due  decorum,  is  further  confirmed  by  ths 
exprefs  enaAment  of  the  legiflature  in  the  (tat.  12  Geo.  3* 
uO.  3.  e.  IX.    ^  J  j^  ,<  yjjj^^  ^^  defcendant  male  or  female  of  the  body  of 

<<  his  late  Majeily  King  George  the  fecond,  (other  than  the 
<<  iflue  of  princefiVs  who  have  married  or  may  hereafter 
**  marry  into  foreign  families,]  (hall  be  capable  of  contra£l« 
^'  ing  matrimony,  without  the  previous  confent  of  his  msi* 
<<  j^^y,  his  heirs  or  fucceflbrs,  fignified  under  the  great  feal 
<'  and  declared  in  council;  (which  confent,  to  preferve  the 
<<  memory  thereof,  is  hereby  directed  to  be  fet  out  in  the 
<<  licence  and  regifter  of  marriage,  and  to  be  entered  in  the 
*'  books  of  the  privy  council  i)  and  that  every  marriage  or 
*<  matrimonial  contra£t  of,  any  fuch  defcendant,  without 
<<  fuch  confent  firft  had  and  obtained,  {hall  be  null  and  void 
<<  to  all  intents  and  purpofes  whatfoever.''  With  a  provifo, 
(f.  2.)  "  that  in  cafe  any  fuch  defcendant,  being  above  2; 
f <  jcars  of  age,  ihall  perfift  in  their  refolution  to  contra£l  a 

«•  marriage 
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*•  marriage  fo  difapproved  of;   then  fuch  defccndant  on  Ch.Xin.  §7, 
*•  giving  notice  to  the  privy  council  (to  be  entered  in  the  Jn^,  ^^ 
*'  books  thereof)  may,  at  any  time  from  the  expiration  of  ■» 

*'  12  calendar  months  after  fuch  notice,  contract  fuch  mar- 
<^  riage  with  the  perfon  before  propofed  and  rejedliedy.  (and 
**  fuch  marrfage  fliall  be  valid  without  the  previous  confent 
**  of  the  crown),  unlefs  both  Houfes  of  Parliament  (hall 
*<  before  the  expiration  of  the  faid  1 2  months  exprefely  de-* 
**  dare  their  difapprobation  of  the  fame." 


Then  by  f.  3.  ««  Every  perfon  who  (hall  knowingly  or  Pufinsfile 
"  wilfully  prefume  to  folemnizc,  or  to  affift,  or  to  be  prefent  }2*  «2^{ri^ 
**  at|  the  celebration  of  any  marriage  with  any  fuch  de»  tacurs^mamnm 
<<  fcendant,  or  at  his  or  her  making  any  matrimonial  con« 
<'  tra£b|  without  fuch  confent  as  aforefaid  firft  had  and 
*'  obtained,  except  in  the  cafe  above  mentioned,  (bkll,  being 
*^  duly  conviAed  thereof^  incur  and  fuflPer  the  pains  and 
'*  penalties  of  the  ftatute  of  provifion  and  prsemunire, 
««  16R1C.  a."* 


4S0 

CHAP.   XIV.   : 
SODOMY,     ^ 

$  I. '        'TiHIS  effence,  concerning  which  the  leaft  notice  is  tbe 

Mnitm.'      ^    ))eft,  confifts  in  a  carnal  knowledge  comraitted  againft 

1  Hale,  669.'     .  the  order  of  nature  hf  man  with  man^  or  in  the  fame  unna* 

I  "TMVsim  ^^^^  manner  with  woman^  or  by  man  or  woman  in  any 

336. 3K.ei.8co.  manner  with  bead.  The  nature  of  the  erldence  with  rcfpe£l 

to  the  a£lnal  commiiBon  of  thb  T>fience  being  the  fame  as  in 

4Biflc.C0fn.fti  5.  cafe  of  rape»   it  is  fufficient  to  refer  to  that  head.      And 

mC».  37,        jg  pmportioB  aa  the  crime  is  moft  deteftaUe,  fo  ought  she 

proof  of  guilt  to  be  the  cleaFeft  and  moft  undoubted. 

$2.  By  ftat.  25  H.  8.  c.  6.   revived,  confirmedi  and  made 

Ic^a/^d     perpetual  by  ft.  5  Eliz.  c,  17.   reciting  that   V  Forafmuch 
their  pnnpmnu  «  as  there  IS  uot  yct  fufficient  and  condign  punifliment  for 
s  EUjf.  c^  17.  *    "  ^^^  dcteftable  and  abominable  vice  of  Buggery  committed 
«  with  mankind  or  beaft/'  ena£ts,  '<  that  the  fame  offence 
<<  be  from  thenceforth  adjudged  felony;  and  the  offenders 
^<  being  thereof  convided  by  verdict,  confeflion,   or  out- 
<<  lawryi  (ftanding  mute,  not  diredly  anfwering,  or  chai- 
^^  lenging  peremptorily  above  20,  being  fupplied  by  the  ftat- 
<<  3  &  4  W.  &  M.  c.  9.  f.  2.)  ihall  fuffer  death  as  felons, 
**  without  benefit  of  clergy." 
iHale»63i.669,      This  being  made  felony  generally,  there  may  be  accef- 
aMS.Saffl.336.  faries  both  before  and  after,  neither  of  whom  however  are 
oufted  of  clergy.    But  thofe  who  are  prefent  aiding  and 
abetting  to  the  izQ.  are  principals,  and  excluded  clergy.     If 
the  party  on  whom  the  offence  is  committed  be  within  the 
age  of  difcretion,  namely,  under  14,  i^is  not  felony  in  him, 
but  only  in  the  agent*    If  both  be  of  the  age  of  difcrction,  it 
is  felony  in  both. 
MG.2.C.  33.       By  ^ijg  articles  of  the  navy,  22  Geo.  2.  c.  33.  mariners 
BjmMrintru       gutltf  of  this  crimc,  their  aiders  and  abettors,  are  puniih- 
able  with  death  by  the  judgment  of  a  court  martial. 

{  3.  The  indlAment  has  the  words  contra  naturae  ordinent 

iH^wk^ch.A    ^"^  habuit  veneream,  et  cafnaliter  cognovit:  but  Mr. 

f  ft.  Foft.424.  Juftice  Fofter  fays  this  was  never  thought  fufficient  with- 

ti^'^%.^^'     out  alfo  charging,  peccatumque  illud  fodomiticum,  anglice 

didum  Buggery,  (the  term  made  ufe  of  by  the  ftatute,) 

adtunc  et  ibidem  nequiter  felonice,  &c.    commifit  ct  per- 

petravit ;  and  he  refers  to  Co.  Entr.  351^  b.  as  a  precedent 

fettled  by  great  advice. 


